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SUBCHAPTER D—SPECIAL PROGRAMS

PART 743 [RESERVED]

PART 750—SOIL BANK

EDITORIAL NOTE: Part 750 (formerly part
485 of title 6), published at 21 FR 6289, Aug.
22, 1956, and redesignated at 26 FR 5788, June
29, 1961, is no longer carried in the Code of
Federal Regulations. This deletion does not
relieve any person of any obligation or li-
ability incurred under these regulations, nor
deprive any person of any rights received or
accrued under the provisions of this part.
For FEDERAL REGISTER citations affecting
this part, see the ‘‘List of CFR Sections Af-
fected, 1949–1963, 1964–1972, and 1973–1985,’’
published in seven separate volumes.

PART 752—WATER BANK
PROGRAM
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amended (16 U.S.C. 1301–1311).

SOURCE: 48 FR 45528, Oct. 6, 1983, unless
otherwise noted.

§ 752.1 Program objective.
(a) The regulations in this part set

forth the terms and conditions for the
Water Bank Program. The Secretary is
authorized to enter into agreements
and make payments to eligible persons
in important migratory waterfowl
nesting and breeding areas. Specified
wetlands identified for the conserva-
tion of water or related uses on a con-
servation plan shall be developed in co-
operation with the Soil and Water Con-
servation District in which the lands
are located.

(b) The objective of the Water Bank
Program (hereinafter referred to in
this part as the ‘‘program’’) is to pre-
serve, restore, and improve the wet-
lands of the Nation, and thereby: (1)
Conserve surface waters, (2) preserve
and improve habitat for migratory wa-
terfowl and other wildlife resources, (3)
reduce runoff, soil and wind erosion, (4)
contribute to flood control, (5) contrib-
ute to improved water quality and re-
duce stream sedimentation, (6) contrib-
ute to improved subsurface moisture,
(7) reduce acres of new land coming
into production and to retire lands now
in agricultural production, (8) enhance
the natural beauty of the landscape,
and (9) promote comprehensive and
total water management planning.

§ 752.2 Definitions.
(a) Adjacent land means land on a

farm which adjoins designated types 1
through 7 wetlands and is considered
essential for the protection of the wet-
land or for the nesting, breeding, or
feeding of migratory waterfowl. Adja-
cent land need not be contiguous to the
land designated as wetland, but cannot
be located more than one quarter of a
mile away. Types 1 and 2 wetlands may
be designated as adjacent land rather
than wetland if located not more than
one quarter mile from types 3 through
7 wetlands.

(b) Administrator means the Adminis-
trator or Acting Administrator of the
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Farm Service Agency (FSA), U.S. De-
partment of Agriculture.

(c) Agreement means a water bank
agreement.

(d) Conservation plan means a written
record of the land user’s decisions on
the use and management of the wet-
land and adjacent areas covered by the
agreement. The conservation plan is
the basis for the agreement. It includes
a schedule of conservation treatment
and management required to improve,
protect, or restore the wetland and to
maintain the wetland and adjacent
land as a functional wetland unit for
the life of the agreement. Conservation
treatment and management of the
vegetation for wetland protection,
wildlife habitat, or other authorized
objectives are consistent with the pro-
gram objectives and priorities.

(e) Wetlands means the inland fresh
areas described as types 1 through 7 in
Circular 39, Wetlands of the United
States, as published by the United
States Department of the Interior.

(f) In the regulations in this part and
in all instructions, forms, and docu-
ments in connection therewith, all
other words and phrases specifically re-
lating to FSA operation shall, unless
the context of subject matter other-
wise requires, have the meanings as-
signed to them in the regulations gov-
erning reconstitution of farms, allot-
ments and bases, part 719 of this chap-
ter, as amended.

[48 FR 45528, Oct. 6, 1983, as amended at 50 FR
7744, Feb. 26, 1985]

§ 752.3 Administration.
(a) The program will be administered

under the general supervision of the
Administrator, in consultation with
the Secretary of the Interior or his des-
ignee, and shall be carried out in the
field by FSA State and county commit-
tees.

(b) Members of county committees
are authorized to approve water bank
agreements on behalf of the Secretary
of Agriculture.

(c) State and county committees do
not have authority to modify or waive
any of the provisions of these regula-
tions, or any amendment, supplement,
or revision thereto. They do not have
authority to modify or waive any of
the provisions of any agreement en-

tered into hereunder except to the ex-
tent specifically authorized in this
part.

[48 FR 45528, Oct. 6, 1983, as amended at 50 FR
7744, Feb. 26, 1985]

§ 752.4 Geographical applicability.
The program will be applicable in

States and counties designated by the
Deputy Administrator, State and
County Operations, FSA (hereinafter
referred to as the ‘‘Deputy Adminis-
trator’’) after consultation with the
United States Fish and Wildlife Serv-
ice, United States Department of the
Interior.

§ 752.5 Eligible farm.
A farm is eligible for participation in

the program if: (a) At the time the re-
quest for an agreement is filed, land on
the farm is not covered by a Water
Bank Program agreement; (b) the farm
contains at least one of the types 3
through 7 wetlands which are identified
in a conservation plan developed in co-
operation with the Soil and Water Con-
servation District in which the farm is
located; and (c) the farm meets the
other requirements specified in this
part.

§ 752.6 Land eligible for designation.
(a) Land placed under an agreement

shall be specifically identified and des-
ignated for the period of the agree-
ment.

(b) Land eligible for designation
must be: (1) Privately owned inland
fresh wetland areas of types 1 through
7 of which at least 2 acres must be
types 3 through 7 wetlands with respect
to which, in the absence of inclusion in
the program, destruction of the wet-
land character could reasonably be ex-
pected; (2) privately owned inland fresh
wetland areas of types 1 through 7,
which are under a drainage easement
with the U.S. Department of the Inte-
rior or with a State government which
permits agricultural use; or (3) other
privately owned land which is adjacent
to or within one quarter mile of des-
ignated types 1 through 7 wetlands and
which is determined by the county
committee to be essential for the nest-
ing, breeding, or feeding of migratory
waterfowl, or for the protection of wet-
land.
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(c) The following land is not eligible
for designation: (1) Land on which the
ownership has changed during the 2-
year period preceding the first year of
the agreement period unless: (i) The
new ownership was acquired by will or
succession as a result of the death of
the previous owner, or (ii) the land was
acquired by the owner or operator to
replace eligible land from which he was
displaced because of its acquisition by
any Federal, State, or other agency
having the right of eminent domain.
However a new owner shall not be pro-
hibited from entering into an agree-
ment if the person has operated the
land to be designated for as long as 2
years preceding the first year of the
agreement and has control of such land
for the agreement period. The provi-
sions of this subparagraph shall not
prohibit the continuation of an agree-
ment by a new owner after an agree-
ment has once been entered into under
this part.

(2) Land which is set aside or di-
verted under any other program admin-
istered by the Department of Agri-
culture.

(3) Land which is owned by the
United States or a State or local gov-
ernment or political subdivision there-
of.

(4) Land which is harvested in the
first year of the agreement period prior
to being designated, except for land on
which timber is harvested in accord-
ance with § 752.7(g).

(5) Types 1 through 7 wetlands which
are common to more than one farm un-
less the portion of a wetland area lo-
cated on the farm which controls the
potential outlet for drainage is placed
under agreement. After an agreement
has been approved for the farm control-
ling the outlet for drainage, an agree-
ment may be entered into with any or
all other farms for other portions of
the common wetland area if all agree-
ments have the same beginning date as
the farm controlling the outlet for
drainage.

[48 FR 45528, Oct. 6, 1983, as amended at 50 FR
7744, Feb. 26, 1985]

§ 752.7 Use of designated acreage.
(a) The acreage designated under an

agreement shall be maintained for the
agreement period in a manner which

will preserve, restore or improve the
wetland character of the land. Persons
entering into an agreement shall de-
vote the adjacent land to conservation
uses as specified in the agreement.

(b) The designated acreage shall not
be drained, burned, filled, or otherwise
used in a manner which would destroy
the wetland character of the acreage,
except that the provisions of this para-
graph shall not prohibit the carrying
out of management practices which are
specified in a conservation plan for the
farm which is developed in cooperation
with the Soil and Water Conservation
District in which the farm is located.

(c) The designated acreage shall not
be used as a dumping area for draining
other wetlands. However, the county
committee may authorize the use of
the designated area to receive limited
drainage waters upon a determination
that such use is consistent with the
sound management of wetlands and is
specified in the conservation plan for
the farm.

(d) The designated acreage shall not
be used: (1) As a source of irrigation
water or as acreage for a set-aside, land
diversion, acreage reduction or other
program, or (2) to meet the conserving
base acreage requirement for any other
program.

(e) No crop shall be harvested from
the designated acreage and such acre-
age shall not be grazed, except as may
be specified in the conservation plan
for the farm except that the designated
acreage may be grazed in the first year
of the agreement period prior to the
date the agreement is approved.

(f) During periods of severe drought,
haying of the designated acreage may
be approved under specified conditions
which are prescribed by the Deputy Ad-
ministrator in consultation with the
Secretary of Interior or his designee.

(g) The harvesting of timber products
may be permitted but only in accord-
ance with a Forest Management Plan
which is included in the conservation
plan and which is approved by the
State forester or equivalent State offi-
cial.

[48 FR 45528, Oct. 6, 1983, as amended at 50 FR
7744, Feb. 26, 1985]
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§ 752.8 Water bank program agree-
ment.

(a) An agreement shall be executed
for each participating farm. The agree-
ment shall be signed by the owner of
the designated acreage and any other
person who, as landlord, tenant, or
share cropper, will share in the pay-
ment or has an interest in the des-
ignated acreage.

(b) There may be more than one
agreement for a farm.

(c) Each agreement shall be signed by
a member of the county committee on
behalf of the Secretary.

[48 FR 45528, Oct. 6, 1983, as amended at 50 FR
7744, Feb. 26, 1985]

§ 752.9 Agreement period.
(a) The agreement period shall be 10

years. The agreement shall become ef-
fective on January 1 of the year in
which the agreement is approved ex-
cept that the agreement shall become
effective on January 1 of the next suc-
ceeding year in cases where, at the
time the agreement is approved, the
county committee determines that the
agreement signers will be unable to
comply with the provisions of § 752.7 re-
lating to the use of designated acreage
in the year in which such agreement is
approved.

(b) Subject to a modification of pay-
ment rates and such other provisions
which may be determined to be desir-
able, agreements may be renewed for
additional periods of 10 years each.

§ 752.10 Awarding water bank agree-
ments.

(a) Persons wishing to be considered
for an agreement shall file a request
with the county committee indicating
the acreage which is to be designated
under the agreement. In order to be eli-
gible for participation in the program,
such persons must agree to designate:
(1) 2 or more acres of types 3 through 7
wetlands, and (2) a total of at least 10
acres consisting of types 1 through 7
wetlands or adjacent land, or any com-
bination thereof, identified in a con-
servation plan developed in coopera-
tion with the Soil and Water Conserva-
tion District in which the farm is lo-
cated. In addition, the Soil Conserva-
tion Service (SCS) must certify that

the designated acreage constitutes a
viable wetland unit, contains sufficient
adjacent land to protect the wetland,
and provides essential habitat for the
nesting, breeding or feeding of migra-
tory waterfowl. An acreage of less than
10 acres may be designated if the SCS
representative recommends acceptance
of the acreage and certifies that the
area offered for agreement is a good,
viable wetland unit and that the ac-
ceptance of the acreage would be in ac-
cord with the purposes of the program.

(b) Persons desiring to participate in
the program may agree to designate
any additional amount to types 1
through 7 wetlands and adjacent land.
However, the maximum acreage of ad-
jacent land which is designated under
the agreement with respect to which
payment shall be based cannot exceed
four times the total acreage of types 3
through 7 wetlands which is designated
under the agreement. This maximum
acreage restriction may be waived by
the State committee if such waiver
would further the program objectives.

(c) Where funds allocated to the
county do not permit accepting all re-
quests which are filed, the county com-
mittee may limit the approval of re-
quests for agreements in accordance
with instructions issued by the Deputy
Administrator.

§ 752.11 Responsibility of agreement
signers.

(a) The owner of the designated acre-
age is responsible for compliance with
the agreement and for any refunds or
deductions for failure to comply fully
with the terms of the agreement while
a party to such agreement.

(b) Each other person signing the
agreement is jointly and severally re-
sponsible with the owner for compli-
ance with the agreement and for any
refunds or payment reductions which
may be required for failure to comply
fully with the terms of the agreement
while a party to such agreement.

§ 752.12 Provisions relating to tenants
and sharecroppers.

(a) No agreement shall be approved if
it appears that the owner, landlord, or
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operator has (1) not afforded the ten-
ants and sharecroppers having an in-
terest in the designated acreage an op-
portunity to participate in the pro-
gram, or (2) adopted any device or
scheme for the purpose of depriving
any tenant or sharecropper of their
payment or any other right under the
program.

(b) The agreement shall be deemed to
be in noncompliance if any of the con-
ditions set forth in paragraph (a) of
this section occur after the approval of
the agreement.

§ 752.13 Determination of compliance.
(a) Determination of the acreage des-

ignated under the agreement shall be
made in accordance with part 718 of
this chapter, as amended.

(b) A representative of the county or
State committee or any authorized
representative of the Secretary shall
have the right at any reasonable time
to enter a farm concerning which rep-
resentations have been made on any
forms filed under the program in order
to measure the designated acreage, to
examine any records pertaining there-
to, and to otherwise determine the ac-
curacy of any representations and the
performance of any obligations by the
signatories of a WBP agreement.

§ 752.14 Annual payments.
(a) Persons on the farm having an in-

terest in the designated acreage shall
be eligible for an annual payment.

(b) The annual per acre payment
rates for wetlands and for adjacent
land shall be those rates which are rec-
ommended by the county and State
committee and approved for each coun-
ty by the Deputy Administrator. If the
wetlands are subject to a drainage
easement with the United States De-
partment of the Interior or a state gov-
ernmental entity, the payment rates
for such wetlands will be 80 percent of
the approved county rates which are
applicable to wetlands in the county. A
listing of all approved rates shall be
available for inspection at the county
FSA office.

(c) The payment shall be divided
among the owner of the designated
acreage and any other person having
an interest in such acreage, including
tenants and sharecroppers, in the man-

ner agreed upon by them as represent-
ing their respective contributions to
compliance with the agreement. The
county committee shall refuse to ap-
prove an agreement if it determines
that the proposed division of payment
is not fair and equitable. The annual
payment and the division of the pay-
ment shall be specified in the agree-
ment.

§ 752.15 Adjustment of annual rates.
(a) The county committee shall reex-

amine the payment rates with respect
to each agreement at the beginning of
the fifth year of any ten-year initial or
renewal period and before the renewal
period expires.

(b) An adjustment in the payment
rates shall be made for any initial or
renewal period taking into consider-
ation the current land rental rates and
crop values in the area. No adjustment
shall be made in a payment rate which
will result in a reduction of an annual
payment rate from the rate which is
specified in the initial agreement.

§ 752.16 Refunds or forfeitures for non-
compliance.

(a) Except as otherwise provided in
paragraph (b) of this section, no pay-
ment shall be made to any person for
any year with respect to any agree-
ment for which it is determined that
for such year:

(1) There has been a failure to main-
tain the wetland character of the des-
ignated acreage and devote the adja-
cent land to the use specified in the
agreement as provided in § 752.7. (a);

(2) There has been a failure to comply
with the prohibition against draining,
burning, filling, or otherwise using the
designated acreage in a manner which
would destroy the wetland character of
the acreage as provided in § 752.7 (b);

(3) There has been a failure to comply
with the prohibition against using the
designated acreage as a dumping area
for draining other wetlands as provided
in § 752.7 (c);

(4) There has been a failure to comply
with the prohibition against using the
designated acreage as a source of irri-
gation water or as acreage for a set-
aside, land diversion, acreage reduction
or other program, or to meet the con-
serving base acreage requirement for
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any other program as provided in § 752.7
(d);

(5) There has been a failure to comply
with the prohibition against harvesting
a crop from or grazing the designated
acreage as provided in § 752.7(e);

(6) There has been a failure to comply
with the provisions relating to haying
the designated acreage during periods
of severe drought as provided in
§ 752.7(f);

(7) There has been a failure to comply
with the provisions relating to the har-
vesting of timber products as provided
in § 752.7(g); or

(8) There has been a failure to comply
with the provisions relating to tenants
and sharecroppers as provided in
§ 752.12.

(b) The regulations governing the
making of payments when there has
been a failure to comply fully with the
provisions of the program, part 791 of
this chapter, are applicable to the
WBP.

(c) The agreement shall be termi-
nated in any case in which the failure
to comply with the provisions of this
part requires a refund or forfeiture of
the entire annual payment under the
agreement for the year and it is deter-
mined that the failure to comply is of
such a nature as to warrant termi-
nation of the agreement. If an agree-
ment is terminated, the persons sign-
ing the agreement shall forfeit all
rights to further payments under the
agreement and shall refund all pay-
ments received under the agreement.

§ 752.17 Actions defeating purposes of
program.

If the county committee with the
concurrence of the State committee, or
the State committee, finds that any
person has taken any action which
tends to defeat the purposes of the pro-
gram, all or any part of the annual
payment which otherwise would be due
under the program may be withheld or
be required to be refunded.

§ 752.18 Filing of false claims.
The making of a fraudulent represen-

tation by a person in the payment doc-
uments or otherwise for the purpose of
obtaining a payment from the county
committee shall render the person lia-
ble, in addition to any liability under

applicable Federal criminal and civil
fraud statutes, for a refund of any pay-
ments received by such person as the
result of the fraudulent representation.

§ 752.19 Depriving others of payments.
If the State committee finds that any

person has employed any scheme or de-
vice (including coercion, fraud, or mis-
representation) which deprives any
other person of a payment to which
such person is otherwise entitled under
the program, the State committee may
withhold or require a refund of all or
any part of the program payment
which otherwise would be due to the
person who employed such scheme or
device.

§ 752.20 Modification of an agreement.
(a) Any reconstitution of farms shall

be made in accordance with the regula-
tions governing reconstitution of
farms, part 719 of this chapter, as
amended.

(b) If the farm is reconstituted be-
cause of purchase, sale, change of oper-
ation, or otherwise, the agreement
shall be modified in accordance with
instructions issued by the Deputy Ad-
ministrator with respect to any recon-
stituted farm which contains all or any
part of the original designated acreage.
The modified agreement or agreements
shall reflect the changes in the number
of acres in any reconstituted farm, the
designated acreage, interested persons,
and division of payments. If persons
who were not signatories to the origi-
nal agreement are required to execute
such modified agreement or agree-
ments in accordance with the provi-
sions of § 752.8, but such persons are not
willing to become parties to the modi-
fied agreement or for any other reason
a modified agreement is not executed,
the agreement shall be terminated
with respect to the designated acreage
which is not continued in the program,
and all unearned payments shall be for-
feited or refunded to FSA. The annual
payment for the year in which a recon-
stitution occurs shall not be considered
earned unless the designated acreage is
continued in the program and there is
a compliance with the agreement for
the full agreement year. The persons
on the farm prior to the reconstitution
who were signatories to the agreement
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shall be jointly and severally respon-
sible for refunding the unearned pay-
ments previously made.

(c) Except with respect to a farm
which is reconstituted, if the owner-
ship or operation of the farm changes
in such a manner that the agreement
no longer contains the signatures of
persons required to sign the agreement
in accordance with § 752.8, the agree-
ment shall be modified in accordance
with instructions issued by the Deputy
Administrator to reflect the new inter-
ested persons and new divisions of pay-
ments. If such persons are not willing
to become parties to the modified
agreement or for any other reason a
modified agreement is not executed,
the agreement shall be terminated and
all unearned payments shall be for-
feited or refunded. The annual payment
for the year in which the change of
ownership or operation occurs shall not
be considered to have been earned un-
less the designated acreage is contin-
ued in the program and there is compli-
ance with the agreement for the full
agreement year. The persons on the
farm prior to the change of ownership
or operation who were signatories to
the agreement shall be jointly and sev-
erally responsible for refunding the un-
earned payments previously made.

(d) The Deputy Administrator may
authorize other agreement modifica-
tions which are determined to be desir-
able to carry out the purposes of the
program or to facilitate its administra-
tion.

§ 752.21 Termination of agreements.
The Deputy Administrator may, by

mutual agreement with the parties to
the agreement, consent to the termi-
nation of an agreement where: (a) The
operator of the farm is physically
handicapped and could not reasonably
be expected to comply with the terms
and conditions of the agreement; (b)
the operator is or was mentally unsta-
ble at the time of the signing of the
agreement and could not reasonably be
expected to comply with the terms and
conditions of the agreement; (c) the
parties to the agreement are unable to
comply with the terms of the agree-
ment as the result of conditions beyond
their control; (d) compliance with the
terms of the agreement would work a

severe hardship on the parties to the
agreement; or (e) termination of the
agreement would be in the public inter-
est. If an agreement is terminated in
accordance with the provisions of this
section, the annual payment for the
year in which the agreement is termi-
nated shall not be considered to have
been earned unless there is compliance
with the terms and conditions of the
agreement for the entire calendar year.

§ 752.22 Transfer of interest in an
agreement.

(a) If a person acquires an interest in
the designated acreage during the pe-
riod covered by an agreement, such
person may, with the consent of the
other parties to the agreement and
with approval of the county commit-
tee, become a party to the agreement
and share in payments thereunder. A
person, by becoming a party to the
agreement, shall be jointly and sever-
ally responsible with the other signato-
ries to the agreement for compliance
with the terms and conditions of the
agreement. In addition, such person
shall be liable for any payment reduc-
tions or refunds which may be required
as the result of the failure to comply
with the terms and conditions of such
agreement after becoming a party to
the agreement.

(b) If a signatory to an agreement
ceases to have an interest in the des-
ignated acreage, such person thereby
ceases to be a party to the agreement.
However, such person will not be re-
lieved of any liability for deductions
and refunds for failure to comply with
the terms and conditions of the agree-
ment while a party to the agreement.

§ 752.23 Successors-in-interest.
In case of death, incompetency, or

disappearance of any person, any pay-
ment due shall be paid to the successor
as determined in accordance with pro-
visions of the regulations in part 707 of
this chapter, as amended.

§ 752.24 Agreement not in comformity
with regulations.

If, after an agreement is approved by
the county committee, it is discovered
that such agreement is not in conform-
ity with the regulations as the result
of a misunderstanding of the program
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procedures by a signatory to the agree-
ment, a modification of the agreement
may be made by mutual agreement. If
persons who are currently eligible to
execute the corrected agreement are
unwilling to do so, the agreement shall
be terminated and all payments paid or
payable under the agreement shall be
forfeited or refunded, except as may be
allowed by the Deputy Administrator
in accordance with the provisions of
§ 752.25.

§ 752.25 Performance based upon ad-
vice or action of county or State
committee.

The provisions of part 790 of this
chapter, as amended, relating to per-
formance based upon action or advice
of an authorized representative of the
Secretary shall be applicable to this
program.

§ 752.26 Setoffs and withholdings.
The regulations issued by the Sec-

retary governing setoffs and
withholdings, part 13 of this title, as
amended, shall be applicable to this
program.

§ 752.27 Debt collection.
Any debts arising under this program

are governed with respect to their col-
lection by the Federal Claims Collec-
tion Act of 1966 (31 U.S.C. 3701) and the
regulations found at chapter II of 4
CFR.

§ 752.28 Appeals.
Any person may obtain review of de-

terminations affecting participation in
this program in accordance with part
614 of this title.

[60 FR 67316, Dec. 29, 1995]

§ 752.29 Payments not subject to
claims.

Any payments due any person shall
be determined and allowed without re-
gard to State law and without regard
to any claim or lien against any crop,
or proceeds thereof, which may be as-
serted by any creditor, except as pro-
vided in § 752.26.

§ 752.30 Prohibition against payments.
The regulations in part 796 of this

chapter prohibiting the making of pay-

ments to program participants who
harvest or knowingly permit to be har-
vested for illegal use marijuana or
other such prohibited drug-producing
plants on any part of the lands owned
or controlled by them are applicable to
this program.

§ 752.31 Delegation of authority.

No delegation herein to a State or
county committee shall preclude the
Administrator, or his designee, from
determining any question arising under
the program or from reversing or modi-
fying any determination made by a
State or county committee.

§ 752.32 Paperwork Reduction Act as-
signed numbers.

The Office of Management and Budg-
et has approved the information collec-
tion requirements contained in these
Regulations (§§ 752.8, 752.10 and 752.13)
under the provisions of 44 U.S.C. Chap-
ter 35 and OMB number 0560–0062 has
been assigned.

PART 755—REGIONAL PROGRAMS

Subpart—Appalachian Land Stabilization
and Conservation Program

Sec.
755.1 Definitions.
755.2 Purposes and objectives.
755.3 Geographical applicability.
755.4 General.
755.5 State programs.
755.6 Cost-share contract.
755.7 Cost-share payments.
755.8 Modification of contract.
755.9 Termination of contracts.
755.10 Noncompliance.
755.11 Signatures.
755.12 Filing of false claims.
755.13 Delegation of authority.
755.14 Reporting performance.
755.15 Handling exceptional cases.
755.16 Access to farms and to farm records.
755.17 Preservation of cropland, crop acre-

age and allotment history.
755.18 Appeals.
755.19 Availability of funds.
755.20 Rural community development proj-

ects.

AUTHORITY: Sec. 208, 79 Stat. 5, 12; 40 U.S.C.
App. 1, 2, 203.

SOURCE: 30 FR 8669, July 9, 1965, unless oth-
erwise noted.
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Subpart—Appalachian Land Sta-
bilization and Conservation
Program

§ 755.1 Definitions.
As used in this subpart the following

terms shall have the following mean-
ings:

(a) Act means the Appalachian Re-
gional Development Act of 1965.

(b) Appalachian Region or the Region
means that area of the Eastern United
States consisting of the following
counties (including any political sub-
division located within such area):

In Alabama, the counties of Bibb, Blount,
Calhoun, Chambers, Cherokee, Chilton, Clay,
Cleburne, Colbert, Coosa, Cullman, De Kalb,
Elmore, Etowah, Fayette, Franklin, Jack-
son, Jefferson, Lamar, Lauderdale, Law-
rence, Limestone, Madison, Marion, Mar-
shall, Morgan, Pickens, Randolph, Saint
Clair, Shelby, Talladega, Tallapoosa, Tusca-
loosa, Walker, and Winston;

In Georgia, the counties of Banks, Barrow,
Bartow, Carroll, Catoosa, Chattooga, Chero-
kee, Dade, Dawson, Douglas, Fannin, Floyd,
Forsyth, Franklin, Gilmer, Gordon,
Gwinnett, Habersham, Hall, Haralson, Heard,
Jackson, Lumpkin, Madison, Murray,
Paulding, Pickens, Polk, Rabun, Stephens,
Towns, Union, Walker, White, and Whitfield;

In Kentucky, the counties of Adair, Bath,
Bell, Boyd, Breathitt, Carter, Casey, Clark,
Clay, Clinton, Cumberland, Elliott, Estill,
Fleming, Floyd, Garrard, Green, Greenup,
Harlan, Jackson, Johnson, Knott, Knox, Lau-
rel, Lawrence, Lee, Leslie, Letcher, Lewis,
Lincoln, McCreary, Madison, Magoffin, Mar-
tin, Menifee, Monroe, Montgomery, Morgan,
Owsley, Perry, Pike, Powell, Pulaski,
Rockcastle, Rowan, Russell, Wayne, Whitley,
and Wolfe;

In Maryland, the counties of Allegany,
Garrett, and Washington;

In Mississippi, the counties of Alcorn, Ben-
ton, Chickasaw, Choctaw, Clay, Itawamba,
Kemper, Lee, Lowndes, Marshall, Monroe,
Noxubee, Oktibbeha, Pontotoc, Prentiss,
Tippah, Tishomingo, Union, Webster, and
Winston;

In New York, the counties of Allegany,
Broome, Cattaraugus, Chautauqua,
Chemung, Chenango, Cortland, Delaware, Ot-
sego, Schoharie, Schuyler, Steuben, Tioga,
and Tompkins;

In North Carolina, the counties of Alexan-
der, Alleghany, Ashe, Avery, Buncombe,
Burke, Caldwell, Cherokee, Clay, Davie,
Forsyth, Graham, Haywood, Henderson,
Jackson, McDowell, Macon, Madison, Mitch-
ell, Polk, Rutherford, Stokes, Surry, Swain,
Transylvania, Watauga, Wilkes, Yadkin, and
Yancey;

In Ohio, the counties of Adams, Athens,
Belmont, Brown, Carroll, Clermont,
Coshocton, Gallia, Guernsey, Harrison, High-
land, Hocking, Holmes, Jackson, Jefferson,
Lawrence, Meigs, Monroe, Morgan,
Muskingum, Noble, Perry, Pike, Ross,
Scioto, Tuscarawas, Vinton, and Washing-
ton;

In Pennsylvania, the counties of Alle-
gheny, Armstrong, Beaver, Bedford, Blair,
Bradford, Butler, Cambria, Cameron, Carbon,
Centre, Clarion, Clearfield, Clinton, Colum-
bia, Crawford, Elk, Erie, Fayette, Forest,
Fulton, Greene, Huntingdon, Indiana, Jeffer-
son, Juniata, Lackawanna, Lawrence,
Luzerne, Lycoming, McKean, Mercer, Miff-
lin, Monroe, Montour, Northumberland,
Perry, Pike, Potter, Schuylkill, Snyder,
Somerset, Sullivan, Susquehanna, Tioga,
Union, Venango, Warren, Washington,
Wayne, Westmoreland, and Wyoming;

In South Carolina, the counties of Ander-
son, Cherokee, Greenville, Oconee, Pickens,
and Spartanburg;

In Tennessee, the counties of Anderson,
Bledsoe, Blount, Bradley, Campbell, Cannon,
Carter, Claiborne, Clay, Cocke, Coffee, Cum-
berland, DeKalb, Fentress, Franklin,
Grainger, Greene, Grundy, Hamblen, Hamil-
ton, Hancock, Hawkins, Jackson, Jefferson,
Johnson, Knox, Loudon, McMinn, Macon,
Marion, Meigs, Monroe, Morgan, Overton,
Pickett, Polk, Putnam, Rhea, Roane, Scott,
Sequatchie, Sevier, Smith, Sullivan, Unicoi,
Union, Van Buren, Warren, Washington, and
White;

In Virginia, the counties of Alleghany,
Bath, Bland, Botetourt, Buchanan, Carroll,
Craig, Dickenson, Floyd, Giles, Grayson,
Highland, Lee, Pulaski, Russell, Scott,
Smyth, Tazewell, Washington, Wise, and
Wythe;

All the counties of West Virginia.
(c) Secretary means the Secretary of

Agriculture of the United States or any
officer or employee of the United
States Department of Agriculture to
whom authority has been delegated, or
to whom authority may hereafter be
delegated, to act in his stead.

(d) Administrator means the Adminis-
trator or Acting Administrator of the
Farm Service Agency, United States
Department of Agriculture.

(e) Deputy Administrator means the
Deputy Administrator or Acting Dep-
uty Administrator for State and Coun-
ty Operations, Farm Service Agency,
United States Department of Agri-
culture.

(f) Director means the Director or
Acting Director of the Farmer Pro-
grams Division, Farm Service Agency,
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United States Department of Agri-
culture.

(g) State means any one of the States
in the Appalachian Region.

(h) State committee means the persons
in a State designated by the Secretary
as the Agricultural Stabilization and
Conservation State Committee under
section 8(b) of the Soil Conservation
and Domestic Allotment Act, as
amended.

(i) County means a political subdivi-
sion of a State identified as a county.

(j) County committee means the per-
sons elected within a county as the
county committee pursuant to regula-
tions governing the selection and func-
tions of Agricultural Stabilization and
Conservation county and community
committees under section 8(b) of the
Soil Conservation and Domestic Allot-
ment Act, as amended.

(k) Operator means the person who is
in charge of the supervision and con-
duct of the farming operations on the
entire farm.

(l) Occupier means any person other
than the owner or operator who has an
interest as tenant or sharecropper in
the acreage covered by the contract.

(m) Farm means that area of land de-
fined as a farm under the regulations
governing Reconstitution of Farms, Al-
lotments, and Bases, part 719 of this
chapter, as amended, or, for purposes of
contracts entered into pursuant to
§ 755.20, the land covered by the con-
tract.

(n) Cropland means that land consid-
ered as cropland under the regulations
governing Reconstitution of Farms, Al-
lotments, and Bases, part 719 of this
chapter, as amended.

(o) Contract means a Cost-Share Con-
tract, Appalachian Land Stabilization
and Conservation Program.

(p) Commission means the Appalach-
ian Regional Commission which is
composed of one Federal member (Fed-
eral Cochairman) and one member
from each participating State in the
Appalachian region.

(q) Federal Cochairman means the
Federal Cochairman of the Appalach-
ian Regional Commission.

(r) State Cochairman means the State
Cochairman of the Appalachian Re-
gional Commission as elected by the

State members of the Commission
from among their number.

[30 FR 8669, July 9, 1965, as amended by
Amdt. 2, 30 FR 14099, Nov. 9, 1965; Amdt. 4, 33
FR 16141, Nov. 5, 1968; Amdt. 5, 35 FR 8442,
May 29, 1970]

§ 755.2 Purposes and objectives.

The general purposes and objectives
of the Appalachian Land Stabilization
and Conservation Program are to pro-
mote economic growth of the Region
and to promote the conservation and
development of the Region’s soil and
water resources. This program is a
long-term program designed to carry
out the policy of the Act by assisting
landowners, operators, or occupiers
through contracts providing for land
stabilization, erosion and sediment
control, reclamation through changes
in land use, and the establishment of
practices and measures for the con-
servation and development of the Re-
gion’s soil, water, woodland, wildlife,
and recreation resources.

§ 755.3 Geographical applicability.

The Appalachian Land Stabilization
and Conservation Program will be lim-
ited to the States and counties des-
ignated as part of the Appalachian Re-
gion as defined in § 755.1 of the regula-
tions of this part, and then only in
counties or areas specifically approved
in the State program developed here-
under.

§ 755.4 General.

(a) The Appalachian Land Stabiliza-
tion and Conservation Program will be
administered in the field by State and
county committees under the general
direction and supervision of the Ad-
ministrator. Members of county com-
mittees are hereby authorized to sign
contracts on behalf of the Secretary.
State and county committees do not
have authority to modify or waive any
of the provisions of these regulations,
or any amendment, supplement, or re-
vision thereto.

(b) Landowners, operators, and occu-
piers desiring to share in the accom-
plishment of the purposes and objec-
tives of the program will be given an
opportunity to participate in the pro-
gram in accordance with the provisions
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of the program as set forth in this sub-
part. An applicant, as a part of his ap-
plication for assistance, will file an ac-
ceptable conservation and development
plan for the acreage to be included in
his contract, and the measures speci-
fied in the plan must be carried out ir-
respective of whether cost-sharing is
offered. The county committee will de-
termine the practices and extent of
such practices to be approved for cost-
sharing to assist the applicant in car-
rying out his acceptable plan. A con-
tract shall be entered into setting forth
the extent of the approved assistance.
An acceptable conservation and devel-
opment plan will be a plan developed
for the land proposed to be placed
under contract, on a form prescribed by
the Administrator, with technical
planning assistance by technicians of
the Soil Conservation Service, except
in cases where the proposed treatment
involves only a single practice of pas-
ture renovation or timber stand im-
provement or conversion of less than 10
acres of land to grass or trees and such
use does not involve critical areas or
unusual costs and the conservation and
development plan is acceptable to the
county committee. In approving con-
tracts, the county committees shall
give preference to needy landowners,
operators, and occupiers to the extent
that such preference is consistent with
the development of land treatment pro-
grams in the project area.

(c) Detailed information concerning
the program as it applies to an individ-
ual farm may be obtained from the
county FSA office for the county in
which the farm is located or from the
State FSA office.

[30 FR 8669, July 9, 1965, as amended by
Amdt. 4, 33 FR 16141, Nov. 5, 1968]

§ 755.5 State programs.
(a) The State program shall be devel-

oped by the State or a political sub-
division thereof in accordance with the
regulations contained in this subpart.
The Farm Service Agency and other
applicable agencies of the Department
of Agriculture shall cooperate with the
State governmental officials in the de-
velopment of the program. The chair-
man of the State committee as the
chairman of the State Agricultural
Conservation Program Development

Group shall be the point of contact
with the State governmental officials.
The State Agricultural Conservation
Program Development Group, which
consists of the State ASC Committee
(including the State Director of Exten-
sion), the State conservationist of the
Soil Conservation Service, and the For-
est Service official having jurisdiction
over farm forestry in the State, shall
consult with organizations and agen-
cies within the State that have con-
servation interests and responsibilities.
Upon request of the Governor of the
State, a person selected as a direct rep-
resentative of the Governor may be
designated by the Secretary as an addi-
tional member of the ACP Develop-
ment Group with equal authority with
other members of the Group in the de-
velopment of the State program.

(b) The State program shall include
the following provisions: (1) Identifica-
tion of program objectives and areas in
the State where the program will be
applicable; (2) the designation of prac-
tices for which cost-share assistance is
requested for each designated area, in-
cluding specifications for each pro-
posed practice; and (3) the proposed
cost-share rates for each practice.

(c) Minimum specifications which
practices must meet to be eligible for
Federal cost-sharing shall be set forth
in the State program, or be incor-
porated therein by specific reference to
a standard publication or other written
document containing such specifica-
tions. For practices involving the es-
tablishment or improvement of vegeta-
tive cover, the specifications shall in-
clude, where appropriate, liming fer-
tilization, and seeding rates, eligible
seeds and mixtures, seeding dates, re-
quirements for cultural operations and
inoculation, and other steps essential
to the successful establishment or im-
provement of the vegetative cover. For
mechanical or construction type prac-
tices, the specifications shall include,
where appropriate, the types and sizes
of material, installation or construc-
tion requirements, and other steps es-
sential to the proper functioning of the
structure. For other practices, the
specifications shall include those steps
essential to the successful performance
of the practice. Practice specifications
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may provide minimum performance re-
quirements which will qualify the prac-
tice for cost-sharing and maximum
limits of performance which will be eli-
gible for cost-sharing. For practices
which authorize Federal cost-sharing
for applications of liming materials
and commercial fertilizers, the mini-
mum applications and maximum appli-
cations on which cost-sharing is au-
thorized shall be determined on the
basis of a current soil test: Provided,
however, That if available facilities are
not adequate to permit the desired use
of soil tests under the program, an al-
ternative basis for determination by
the county committee of such applica-
tion shall be authorized to the extent
necessary.

(d) The following practices and uses
are authorized:

(1) Establishment of permanent sod
waterways to dispose of excess water
without causing erosion.

(2) Establishment of a permanent
vegetative cover for soil protection or
as a needed land use adjustment.

(3) Constructing terraces to detain or
control the flow of water and check
soil erosion.

(4) Constructing diversion terraces,
ditches, or dikes to intercept runoff
and divert excess water to protected
outlets.

(5) Constructing erosion control, de-
tention, or sediment retention dams,
pits, or ponds to prevent or heal
gullying or to retard or reduce runoff
of water.

(6) Constructing channel lining,
chutes, drop spillways, pipe drops, drop
inlets, or similar structures for the
protection of outlets and water chan-
nels that dispose of excess water.

(7) Streambank or shore protection,
channel clearance, enlargement or re-
alinement, or construction of
floodways, levees, or dikes, to prevent
erosion or flood damage to farmland.

(8) Establishment of a stand of trees
or shrubs to prevent erosion.

(9) Establishment of a stand of forest
trees or shrubs on farmland for pur-
poses other than the prevention of ero-
sion.

(10) Improvement of a stand of forest
trees.

(11) Establishment of contour strip-
cropping to protect soil from erosion.

(12) Constructing or sealing dams,
pits, or ponds as a means of protecting
vegetative cover or to make prac-
ticable the utilization of the land for
vegetative cover.

(13) Developing springs or seeps for
livestock water as a means of protect-
ing vegetative cover or to make prac-
ticable the utilization of the land for
vegetative cover.

(14) Controlling competitive shrubs
to permit growth of adequate desirable
vegetative cover.

(15) Improvement of an established
vegetative cover for soil or watershed
protection.

(16) Treatment of farmland to permit
the use of legumes and grasses for soil
improvement and protection.

(17) Construction of water facilities
for wildlife habitat or protection.

(18) Establishment of vegetative
cover to provide habitat, food, or shel-
ter for wildlife.

(19) Conservation practices to develop
recreation resources—establishment of
picnic and sports area; establishment
of camping and nature recreation
areas; establishment of hunting and
shooting preserve area; establishment
of fishing area; establishment of sum-
mer water sports area; establishment
of winter sports area.

(20) Other practices not covered
above which are determined to be need-
ed to accomplish the purpose of the
program.

(e) The Soil Conservation Service
shall have the same technical respon-
sibility for Appalachian Land Sta-
bilization and Conservation Program
practices as it has for the same or simi-
lar Agricultural Conservation Program
Practices including applicable compo-
nents of approved recreation practices.
The Forest Service is responsible for
the technical phases of forestry prac-
tices.

(f) Each proposed State program
shall be submitted to the Commission
by the member thereof representing
such State. The estimated amount of
funds needed to accomplish the objec-
tives of such program shall be stated in
the submission of the proposed pro-
gram to the Commission. If approved
by the Commission, the proposed State
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program shall be submitted to the Sec-
retary by the Federal Cochairman. Re-
sponsibility is assigned to the Farmer
Programs Division, FSA for review and
recommendation for approval or dis-
approval by the Secretary.

(g) Copies of bulletins setting forth
the State program as approved by the
Secretary shall be available in the of-
fice of the county committee.

[30 FR 8669, July 9, 1965, as amended by
Amdt. 2, 30 FR 14099, Nov. 9, 1965]

§ 755.6 Cost-share contract.
(a) Filing requests. (1) Landowners, op-

erators, or occupiers in eligible coun-
ties shall be furnished information
with respect to the program and af-
forded an opportunity to request a
cost-share contract covering those
practices which would accomplish the
objectives of the program on the farm.

(2) The request shall be on a form and
in accordance with instructions pre-
scribed by the Administrator.

(b) Entering into a contract. (1) The
county committee is authorized to ap-
prove the contract on behalf of the Sec-
retary.

(2) The contract must be signed by
the owner of the land on which cost-
share payments are provided under the
contract and by the operator of the
farm. The contract shall also be signed
by any occupiers who will share in pay-
ments in one or more years of the con-
tract period.

(3) There shall be only one contract
for a farm.

(4) The final date for signing the con-
tract shall be the date announced by
the Administrator.

(c) Contract period. (1) The period to
be covered by a contract shall be not
less than 3 years or longer than 10
years as agreed to by the contract sign-
ers and the county committee.

(2) The first year of the contract pe-
riod shall begin on the date of the ap-
proval of the contract and shall end on
December 31 of such year. Each subse-
quent year of the contract period shall
be on a calendar year basis.

§ 755.7 Cost-share payments.
(a) Subject to the conditions and lim-

itations in this subpart, cost-sharing
may be authorized for practices needed
during the period of the contract to

conserve and develop soil, water, wood-
land, wildlife, and recreation resources.
Payment of the cost-shares shall be
made only upon application submitted
on a form prescribed by the Adminis-
trator. Practices required to be estab-
lished under the contract which are
started after a request for a contract is
filed shall be considered as started dur-
ing the contract period.

(b) Cost-share rates shall not exceed
80 per centum of the average cost of
carrying out the land treatment meas-
ures or such lower rate as the county
committee determines will accomplish
the objectives of the program. As a fur-
ther limitation, cost-sharing may not
be authorized in excess of a total
amount computed by multiplying the
number of acres designated under con-
tract times $50, unless a representative
of the State committee approves an
amount in excess of this limitation on
the basis that the income potential and
benefits derived from expenditures of
the additional money warrant the
higher limit.

(c) Cost-sharing shall not be approved
for more than 50 acres per farm.

(d) The total acreage with respect to
which any landowner, operator, or oc-
cupier receives cost-sharing payments
shall not exceed 50 acres under all con-
tracts in which he has an interest.

(e) Cost-sharing for the practices or
components thereof contained in the
approved State program is conditioned
upon the establishment, maintenance,
and performance of the practices in ac-
cordance with all applicable specifica-
tions and program provisions. The
county committee shall specify on the
practice approval the date by which
the practice must be completed. Sub-
ject to the availability of funds, cost-
sharing may be authorized for the res-
toration or replacement of any needed
conservation measure if during the
contract period the original conserva-
tion use is destroyed or rendered un-
suitable through no fault of the con-
tract signers.

(f) In addition to the provisions con-
tained in this subpart, cost-sharing
payments shall also be subject to the
following regulations of the Agricul-
tural Conservation Program (7 CFR
701.1–701.93, as amended):
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Section 701.24 Failure to meet minimum require-
ments,

Section 701.25 Conservation materials and serv-
ices,

Section 701.26 Practices carried out with aid for
ineligible persons,

Section 701.27 Division of Federal cost-share,
Section 701.33 Compliance with regulatory

measures,
Section 701.36 Depriving others of Federal cost-

sharing,
Section 701.38 Misuse of purchase orders,
Section 701.39 Federal cost-shares not subject to

claims, and
Section 701.40 Assignments.

The Agricultural Conservation Pro-
gram regulations referred to above
shall mean the Agricultural Conserva-
tion Program regulations applicable to
the year in which the contract is ap-
proved.

(g) Cost-share payments shall not be
made under the program with respect
to land owned by the Federal Govern-
ment, a State, or a political subdivi-
sion thereof.

[30 FR 8669, July 9, 1965, as amended by
Amdt. 1, 30 FR 9758, Aug. 5, 1965; Amdt. 4, 33
FR 16141, Nov. 5, 1968]

§ 755.8 Modification of contract.
(a) If the farm is reconstituted in ac-

cordance with the regulations govern-
ing Reconstitution of Farms, Allot-
ments, and Bases, part 719 of this chap-
ter, as amended, or if there is any
change in the land covered by a con-
tract entered into pursuant to § 755.20,
because of purchase, sale, change of op-
eration, or otherwise, the contract
shall be modified. Such modified con-
tract or contracts shall reflect the
changes in the number of acres in any
resulting farm, the acreage covered by
the contract, interested persons, and
practices called for under the original
contract. If persons who were not sig-
natories to the original contract are el-
igible and required to sign such modi-
fied contract or contracts but are not
willing to become parties to the modi-
fied contract or for any other reason a
modified contract is not entered into,
cost-share payments for practices
which have not been carried out shall
be forfeited with respect to acreage not
continued in the program. In addition,
with respect to acreage not continued
in the program, cost-share payments
paid for practices (or components

thereof) which have been carried out
shall be refunded by the owner of such
acreage prior to reconstitution unless
the county committee with the ap-
proval of the State committee deter-
mines that the failure to carry out all
of the practices called for by the origi-
nal contract will not impair the prac-
tices which have been carried out and
the completed practices will provide
conservation benefits consistent with
the cost-shares which have been paid.
Notwithstanding the foregoing, if con-
trol of land was lost through eminent
domain proceedings or to an agency
having the right of eminent domain,
any cost-share payments paid under
the contract with respect to such land
are not required to be refunded.

(b) Except in cases covered by para-
graph (a) of this section, if the owner-
ship or operation of the farm or the
land covered by the contract changes
in such a manner that the contract no
longer contains the signatures of per-
sons required to sign the contract as
provided in § 755.6, the contract shall be
modified to reflect the new interested
persons. If such persons are not willing
to become parties to the modified con-
tract, or for any other reason a modi-
fied contract is not entered into, cost-
share payments shall be forfeited and
refunded in accordance with the rules
in paragraph (a) of this section.

(c) Upon request of the contract sign-
ers and approval of the county commit-
tee, a contract may be modified to
change or add practices, or to make
other changes which are consistent
with this subpart, the State program,
and the conservation and development
plan.

(d) Upon request of the contract sign-
ers, a contract which would otherwise
be in a noncompliance status at the
end of the contract period under the
provisions of § 755.10(a) of these regula-
tions may be modified to extend the
contract period not to exceed a total
period of 10 years if the county com-
mittee determines that failure to es-
tablish the practices specified in the
contract was not the result of the fault
or negligence of the contract signers.

[30 FR 8669, July 9, 1965, as amended by
Amdt. 5, 35 FR 8442, May 29, 1970]
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§ 755.9 Termination of contracts.

The Deputy Administrator may con-
sent to the termination of a contract
in cases where the parties to the con-
tract are unable to comply with the
terms of the contract due to conditions
beyond their control, in cases where
compliance with the terms of the con-
tract would work a severe hardship on
the parties to the contract, or in cases
where termination of the contract
would be in the public interest, pro-
vided the parties to the contract refund
such part of the cost-share payments
made under the contract as the Deputy
Administrator determines appropriate.

§ 755.10 Noncompliance.

(a) Failure to establish the practices
specified in the contract within the
time specified by the county commit-
tee shall be a violation of the contract
and all payments under the contract
shall be forfeited and refunded.

(b) Failure to maintain a practice for
the contract period or the normal life-
span of the practice, whichever is
shorter, in accordance with good farm-
ing practices shall be a violation of the
contract and any payment made in
connection with such practice shall be
refunded unless the practice is restored
within the time prescribed by the coun-
ty committee. The normal lifespan of a
practice shall be determined by the
county committee.

(c) If the county committee finds
that any person has adopted or partici-
pated in any practice which tends to
defeat the purposes of the program, it
may withhold, or require to be re-
funded, all or any part of cost-share
payments paid or payable under the
program. It shall be considered a prac-
tice defeating the purposes of the pro-
gram if the contract signers do not
make available for public use a recre-
ation resource development for which
costs are shared. The regulations gov-
erning nondiscrimination in federally
assisted programs of the Department of
Agriculture, part 15 of this title, shall
be applicable to this program.

[30 FR 8669, July 9, 1965, as amended by
Amdt. 3, 32 FR 12938, Sept. 12, 1967]

§ 755.11 Signatures.
Signatures to contracts and related

forms shall be in conformity with the
instructions on signatures and author-
izations applicable to the Agricultural
Conservation Program.

§ 755.12 Filing of false claims.
The making of a fraudulent represen-

tation by a person in the payment doc-
uments or otherwise for the purpose of
obtaining a payment from the county
committee shall render the person lia-
ble, aside from any additional liability
under criminal and civil frauds stat-
utes, for a refund of the payments re-
ceived by him with respect to which
the fraudulent representation was
made.

§ 755.13 Delegation of authority.
No delegation in this subpart to a

State or county committee shall pre-
clude the Administrator, or his des-
ignee, from determining any question
arising under the program or reversing
or modifying any determinations made
by a State or county committee.

§ 755.14 Reporting performance.
The Operator of the farm, in accord-

ance with instructions issued by the
Deputy Administrator, shall report to
the county committee on Form ACP–
245 the extent of compliance with the
terms of the contract.

§ 755.15 Handling exceptional cases.
The Deputy Administrator may allow

payment for performance not meeting
all program requirements, where not
prohibited by statute, if in his judg-
ment such action is needed to permit a
proper disposition of the case. Such ac-
tion may be taken only where the per-
son acted in good faith and in reason-
able reliance on any instruction or
commitment of any member, or em-
ployee of the State or county commit-
tee or representatives of other Federal
agencies assigned responsibility under
the program, in meeting his obliga-
tions under the contract and in so
doing reasonably accomplished the
purposes of the contract. The amount
of the payment shall be based on the
actual performance and shall not ex-
ceed the amount to which the person
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would have been entitled if the per-
formance rendered had met all require-
ments.

§ 755.16 Access to farms and to farm
records.

County committeemen or their au-
thorized representatives, or any au-
thorized representative of the Sec-
retary of Agriculture, shall have such
access to farms and to records pertain-
ing thereto as is necessary to make
acreage determinations and to deter-
mine the extent of compliance with the
terms of the contract.

§ 755.17 Preservation of cropland, crop
acreage and allotment history.

The cropland, crop acreage, and al-
lotment history applicable to the des-
ignated acreage shall be preserved, for
any Federal program under which such
history is used as a basis for an allot-
ment or other limitation on the pro-
duction of such crop, for the period
covered by the contract and an equal
period thereafter so long as the ap-
proved practice is maintained on the
land.

§ 755.18 Appeals.
Any person may obtain reconsider-

ation and review of determinations
made under this subpart in accordance
with the Appeal Regulations, part 780
of this chapter (29 FR 8200), as amend-
ed.

§ 755.19 Availability of funds.
The provisions of this program are

necessarily subject to such legislation
as the Congress of the United States
may hereafter enact; the payments
provided for in this subpart are contin-
gent upon such appropriations as the
Congress has or may hereafter provide
for such purpose, and the amount of
such payments must necessarily be
within the limits finally determined by
such appropriations.

§ 755.20 Rural community develop-
ment projects.

(a) Notwithstanding any other provi-
sion of this subpart, the county com-
mittee, in accordance with instructions
issued by the Deputy Administrator,
may enter into a contract with a State,
county, city, town, or subdivision

thereof, or a group acting for such a
body, which owns, operates, or occupies
land in the Appalachian Region. The
contracts approved under this section
shall be for projects which promote
rural community development and con-
servation of the soil and water re-
sources of the region.

(b) Cost-sharing approved under this
section shall not exceed 80 per centum
of the cost of carrying out the ap-
proved land uses and conservation
treatment on 50 acres of land occupied
by such owner, operator, or occupier.

[35 FR 8442, May 29, 1970]

PART 760—INDEMNITY PAYMENT
PROGRAMS

Subpart—Dairy Indemnity Payment
Program
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Subpart—Beekeeper Indemnity Payment
Program (1978–80) [Reserved]

Subpart—Dairy Indemnity
Payment Program

AUTHORITY: Dairy Indemnity Program,
Pub. L. 105–86, 111 Stat. 2079.

SOURCE: 43 FR 10535, Mar. 14, 1978, unless
otherwise noted.

PROGRAM OPERATIONS

§ 760.1 Administration.
This indemnity payment program

will be carried out by FSA under the
direction and supervision of the Deputy
Administrator. In the field, the pro-
gram will be administered by the State
and county committees.

§ 760.2 Definitions.
For purposes of this subject, the fol-

lowing terms shall have the meanings
specified:

(a) Secretary means the Secretary of
Agriculture of the United States or any
officer or employee of the U.S. Depart-
ment of Agriculture to whom he has
delegated, or to whom he may here-
after delegate, authority to act in his
stead.

(b) FSA means the Farm Service
Agency, U.S. Department of Agri-
culture.

(c) Deputy Administrator means the
Deputy Administrator, State and
County Operations, FSA.

(d) State committee means the Agricul-
tural Stabilization and Conservation
State committee.

(e) County committee means the Agri-
cultural Stabilization and Conserva-
tion county committee.

(f) Pesticide means an economic poi-
son which was registered pursuant to
the provisions of the Federal Insecti-
cide, Fungicide, and Rodenticide Act,
as amended (7 U.S.C. 135 through 135k),
and approved for use by the Federal
Government.

(g) Chemicals or Toxic Substances
means any chemical substance or mix-
ture as defined in the Toxic Substances
Control Act (15 U.S.C. 2602).

(h) Nuclear Radiation or Fallout means
contamination from nuclear radiation
or fallout from any source.

(i) Violating Substance means one or
more of the items defined in para-
graphs (f), (g), and (h) of this section.

(j) Public agency means any Federal,
State or local public regulatory agen-
cy.

(k) Affected farmer means a person
who produces whole milk which is re-
moved from the commerical market
any time from:

(1) Pursuant to the direction of a
public agency because of the detection
of pesticide residues in such whole
milk by tests made by a public agency
or under a testing program deemed
adequate for the purpose by a public
agency, or

(2) Pursuant to the direction of a
public agency because of the detection
of other residues of chemicals or toxic
substances residues, or contamination
from nuclear radiation or fallout in
such whole milk by tests made by a
public agency or under a testing pro-
gram deemed adequate for the purpose
by a public agency.

(l) Affected manufacturer means a per-
son who manufactures dairy products
which are removed from the commer-
cial market pursuant to the direction
of a public agency because of the detec-
tion of pesticide residue in such dairy
products by tests made by a public
agency or under a testing program
deemed adequate for the purpose by a
public agency.

(m) Milk handler means the market-
ing agency to or through which the af-
fected dairy farmer marketed his whole
milk at the time he was directed by the
public agency to remove his whole
milk from the commercial market.

(n) Person means an individual, part-
nership, association, corporation,
trust, estate, or other legal entity.

(o) Application period means any pe-
riod during which an affected farmer’s
whole milk is removed from the com-
mercial market pursuant to direction
of a public agency for a reason speci-
fied in paragraph (k) of this section and
for which application for payment is
made.

(p) Pay period means (1) in the case of
an affected farmer who markets his
whole milk through a milk handler,
the period used by the milk handler in
settling with the affected farmer for
his whole milk, usually biweekly or
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monthly, or (2) in the case of an af-
fected farmer whose commercial mar-
ket consists of direct retail sales to
consumers, a calendar month.

(q) Whole milk means milk as it is
produced by cows.

(r) Commercial market means (1) the
market to which the affected farmer
normally delivers his whole milk and
from which it was removed because of
detection therein of a residue of a vio-
lating substance(s) or (2) the market to
which the affected manufacturer nor-
mally delivers his dairy products and
from which they were removed because
of detection therein of pesticide resi-
due.

(s) Removed from the commercial market
means (1) produced and destroyed or
fed to livestock, (2) produced and deliv-
ered to a handler who destroyed it or
disposed of it as salvage (such as sepa-
rating whole milk, destroying the fat,
and drying the skim milk), or (3) pro-
duced and otherwise diverted to other
than the commercial market.

(t) Payment subject to refund means a
payment which is made by a milk han-
dler to an affected farmer, and which
such farmer is obligated to refund to
the milk handler.

(u) Base period means the calendar
month or 4-week period immediately
preceding removal of milk from the
market.

[43 FR 10535, Mar. 14, 1978, as amended by
Amdt. 1, 44 FR 36360, July 22, 1979; 52 FR
17935, May 13, 1987; 53 FR 44001, Nov. 1, 1988;
56 FR 1358, Jan. 14, 1991; 61 FR 18485, Apr. 26,
1996]

PAYMENTS TO DAIRY FARMERS FOR MILK

§ 760.3 Indemnity payments on milk.

An indemnity payment for milk may
be made to an affected farmer who is
determined by the county committee
to be in compliance with all the terms
and conditions of this subpart in the
amount of the fair market value of his
normal marketings for the application
period, as determined in accordance
with §§ 760.4 and 760.5, less (a) any
amount he received for whole milk
marketed during the applications pe-
riod, and (b) any payment not subject
to refund which he received from a
milk handler with respect to whole

milk removed from the commercial
market during the application period.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§ 760.4 Normal marketings of milk.
(a) The county committee shall de-

termine the affected farmer’s normal
marketings which, for the purposes of
this subpart, shall be the sum of the
quantities of whole milk which such
farmer would have sold in the commer-
cial market in each of the pay periods
in the application period but for the re-
moval of his whole milk from the com-
mercial market because of the detec-
tion of a residue of a violating sub-
stance.

(b) Normal marketings for each pay
period are based on the average daily
production during the base period.

(c) Normal marketings determined in
paragraph (b) of this section are ad-
justed for any change in the daily aver-
age number of cows milked during each
pay period the milk is off the market
compared with the average number of
cows milked daily during the base pe-
riod.

(d) If only a portion of a pay period
falls within the application period, nor-
mal marketings for such pay period
shall be reduced so that they represent
only that part of such pay period which
is within the application period.

[43 FR 10535, Mar. 14, 1978, as amended by
Amdt. 1, 44 FR 36360, July 22, 1979]

§ 760.5 Fair market value of milk.
(a) The county committee shall de-

termine the fair market value of the
affected farmer’s normal marketings,
which, for the purposes of this subpart,
shall be the sum of the net proceeds
such farmer would have received for his
normal marketings in each of the pay
periods in the application period.

(b) The county committee shall de-
termine the net proceeds the affected
farmer would have received in each of
the pay periods in the application pe-
riod (1) in the case of an affected farm-
er who markets his whole milk through
a milk handler, by multiplying the af-
fected farmer’s normal marketings for
each such pay period by the average
net price per hundred-weight of whole
milk paid during the pay period by
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such farmer’s milk handler in the same
area for whole milk similar in quality
and butterfat test to that marketed by
the affected farmer in the base period
used to determine his normal market-
ings, or (2) in the case of an affected
farmer whose commercial market con-
sists of direct retail sales to consum-
ers, by multiplying the affected farm-
er’s normal marketings for each such
pay period by the average net price per
hundredweight of whole milk, as deter-
mined by the county committee, which
other producers in the same area who
marketed their whole milk through
milk handlers received for whole milk
similar in quality and butterfat test to
that marketed by the affected farmer
during the base period used to deter-
mine his normal marketings.

(c) In determining the net price for
whole milk, the county committee
shall deduct from the gross price there-
for any transportation, administrative,
and other costs of marketing which it
determines are normally incurred by
the affected farmer but which were not
incurred because of the removal of his
whole milk from the commercial mar-
ket.

§ 760.6 Information to be furnished.

The affected farmer shall furnish to
the county committee complete and
accurate information sufficient to en-
able the county committee or the Dep-
uty Administrator to make the deter-
minations required in this subpart.
Such information shall include, but is
not limited to:

(a) A copy of the notice from, or
other evidence of action by, the public
agency which resulted in the removal
of the affected farmer’s whole milk
from the commercial market.

(b) The specific name of the violating
substance causing the removal of his
whole milk from the commercial mar-
ket, if not included in the notice or
other evidence of action furnished
under paragraph (a) of this section.

(c) The quantity and butterfat test of
whole milk produced and marketed
during the base period. This informa-
tion must be a certified statement
from the affected farmer’s milk han-
dler or any other evidence the county
committee accepts as an accurate

record of milk production and butter-
fat tests during the base period.

(d) The average number of cows
milked during the base period and dur-
ing each pay period in the application.

(e) If the affected farmer markets his
whole milk through a milk handler, a
statement from the milk handler show-
ing, for each pay period in the applica-
tion period, the average price per hun-
dred-weight of whole milk similar in
quality to that marketed by the af-
fected farmer during the base period
used to determine his normal market-
ings. If the milk handler has informa-
tion as to the transportation, adminis-
trative, and other costs of marketing
which are normally incurred by pro-
ducers who market through the milk
handler but which the affected farmer
did not incur because of removal of his
whole milk from the market, the aver-
age price stated by the milk handler
shall be the average gross price paid
producers less any such costs. If the
milk handler does not have such infor-
mation, the affected farmer shall fur-
nish a statement setting forth such
costs, if any.

(f) The amount of proceeds, if any, re-
ceived by the affected farmer from the
marketing of whole milk produced dur-
ing the application period.

(g) The amount of any payments not
subject to refund made to the affected
farmer by the milk handler with re-
spect to the whole milk produced dur-
ing the application period and remove
from the commercial market.

(h) To the extent that such informa-
tion is available to the affected farmer,
the name of any pesticide, chemical, or
toxic substance used on the farm with-
in 24 months prior to the application
period, the use made of the pesticide,
chemical, or toxic substance, the ap-
proximate date of such use, and the
name of the manufacturer and the reg-
istration number, if any, on the label
on the container of the pesticide,
chemical, or toxic substance.

(i) To the extent possible, the source
of the pesticide, chemical, or toxic sub-
stance that caused the contamination
of the whole milk, and the results of
any laboratory tests on the feed sup-
ply.
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(j) Such other information as the
county committee may request to en-
able the county committee or the Dep-
uty Administrator to make the deter-
minations required in this subpart.

[43 FR 10535, Mar. 14, 1978, as amended by
Amdt. 1, 44 FR 36360, June 22, 1979]

§ 760.7 Other requirements for af-
fected farmers.

An indemnity payment for milk may
be made under this subpart to an af-
fected farmer only under the following
conditions:

(a) If the pesticide, chemical, or toxic
substance, contaminating the milk was
used by the affected farmer, he estab-
lished each of the following:

(1) That the pesticide, chemical or
toxic substance, when used, was reg-
istered (if applicable) and approved for
use as provided in § 760.2(f);

(2) That the contamination of his
milk was not the result of his failure to
use the pesticide, chemical, or toxic
substance, according to the directions
and limitations stated on the label;

(3) That the contamination of his
milk was not otherwise his fault.

(b) If the pesticide, chemical, or toxic
substance contaminating the milk was
not used by the affected farmer, he es-
tablishes each of the following:

(1) He did not know or have reason to
believe that any feed which he pur-
chased and which contaminated his
milk contained a harmful residue of a
pesticide, a chemical, or a toxic sub-
stance or was contaminated by nuclear
radiation or fallout.

(2) None of the milk was produced by
dairy cattle which he knew, or had rea-
son to know at the time he acquired
them, were contaminated with residues
of pesticides, chemicals or toxic sub-
stances, or by nuclear radiation or fall-
out.

(3) The contamination of his milk
was not otherwise his fault.

(c) The affected farmer has adopted
recommended practices for eliminating
residues of pesticides, chemicals, or
toxic substances or contamination
from nuclear radiation or fallout from
his milk as soon as practicable follow-
ing the discovery of the initial con-
tamination.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§ 760.8 Application for payments for
milk.

The affected farmer or his legal rep-
resentative, as provided in §§ 760.25 and
760.29, must sign and file an application
for payment on a form which is ap-
proved for that purpose by the Deputy
Administrator. The form must be filed
with the county FSA office for the
county where the farm headquarters
are located no later than December 31
following the end of the fiscal year in
which the loss occurred, or such later
date as the Deputy Administrator may
specify. The application for payment
shall cover application periods of at
least 28 days, except that, if the entire
application period, or the last applica-
tion period, is shorter than 28 days, ap-
plications for payment may be filed for
such shorter period. The application
for payment shall be accompanied by
the information required by § 760.6 as
well as any other information which
will enable the county committee to
determine whether the making of an
indemnity payment is precluded for
any of the reasons set forth in § 760.7.
Such information shall be submitted
on forms approved for the purpose by
the Deputy Administrator.

[43 FR 10535, Mar. 14, 1978, as amended at 51
FR 12986, Apr. 17, 1986; 52 FR 17935, May 13,
1987]

§ 760.9 Other legal recourse.

(a) No indemnity payment shall be
made for contaminated milk resulting
from residues of chemicals or toxic
substances if, within 30 days after re-
ceiving a complete application, the
Deputy Administrator determines that
other legal recouse is available to the
farmer. An application shall not be
deemed complete unless it contains all
information necessary to make a deter-
mination as to whether other legal re-
course is available to the farmer. How-
ever, notwithstanding such a deter-
mination, the Deputy Administrator
may reopen the case at a later date and
make a new determination on the mer-
its of the case as may be just and equi-
table.

(b) In the event that a farmer re-
ceives an indemnity payment under
this subpart, and such farmer is later
compensated for the same loss by the
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person (or the representative or succes-
sor in interest of such person) respon-
sible for such loss, the indemnity pay-
ment shall be refunded by the farmer
to the Department of Agriculture: Pro-
vided, That the amount of such refund
shall not exceed the amount of other
compensation received by the farmer.

[Amdt. 1, 44 FR 36361, June 22, 1979]

PAYMENTS TO MANUFACTURERS
AFFECTED BY PESTICIDES

§ 760.20 Payments to manufacturers of
dairy products.

An indemnity payment may be made
to the affected manufacturer who is de-
termined by the Deputy Administrator
to be in compliance with all the terms
and conditions of this subpart in the
amount of the fair market value of the
product removed from the commercial
market because of pesticide residues,
less any amount the manufacturer re-
ceives for the product in the form of
salvage.

NOTE: Manufacturers are not eligible for
payment when dairy products are contami-
nated by chemicals, toxic substances (other
than pesticides) or nuclear radiation or
fallout.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§ 760.21 Application for payments by
manufacturers.

The affected manufacturer, or his
legal representatives, shall file an ap-
plication for payment with the Deputy
Administrator, FSA, Washington, D.C.,
through the county office serving the
county where the contaminated prod-
uct is located. The application for pay-
ment may be in the form of a letter or
memorandum. Such letter or memo-
randum, however, must be accom-
panied by acceptable documentation to
support such application for payment.

§ 760.22 Information to be furnished
by manufacturer.

The affected manufacturer shall fur-
nish the Deputy Administrator,
through the county committee, com-
plete and accurate information suffi-
cient to enable him to make the deter-
mination as to the manufacturer’s eli-
gibility to receive an indemnity pay-

ment. Such information shall include,
but is not limited to:

(a) A copy of the notice or other evi-
dence of action by the public agency
which resulted in the product being re-
moved from the commerical market.

(b) The name of the pesticide causing
the removal of the product from the
commerical market and, to the extent
possible, the source of the pesticide.

(c) A record of the quantity of milk
or butterfat used to produce the prod-
uct for which an indemnity payment is
requested.

(d) The identity of any pesticide used
by the affected manufacturer.

(e) Such other information as the
Deputy Administrator may request to
enable him to make the determina-
tions required in this subpart.

§ 760.23 Other requirements for manu-
facturers.

An indemnity payment may be made
under this subpart to an affected man-
ufacturer only under the following con-
ditions:

(a) If the pesticide contaminating the
product was used by the affected manu-
facturer, he establishes each of the fol-
lowing: (1) That the pesticide, when
used, was registered and recommended
for such use as provided in § 760.2(f); (2)
that the contamination of his product
was not the result of his failure to use
the pesticide in accordance with the di-
rections and limitations stated on the
label of the pesticide; and (3) that the
contamination of his product was not
otherwise his fault.

(b) If the pesticide contaminating the
product was not used by the affected
manufacturer: (1) He did not know or
have reason to believe that the milk
from which the product was processed
contained a harmful level of pesticide
residue, and (2) the contamination of
his product was not otherwise his fault.

(c) In the event that a manufacturer
receives an indemnity payment under
this subpart, and such manufacturer is
later compensated for the same loss by
the person (or the representative or
successor in interest of such person) re-
sponsible for such loss, the indemnity
payment shall be refunded by the man-
ufacturer to the Department of Agri-
culture: Provided, That the amount of
such refund shall not exceed the
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amount of other compensation received
by the manufacturer.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982; 51 FR 12987, Apr. 17,
1986; 52 FR 17935, May 13, 1987]

GENERAL PROVISIONS

§ 760.24 Limitation of authority.

(a) County executive directors and
State and county committees do not
have authority to modify or waive any
of the provisions of the regulations in
this subpart.

(b) The State committee may take
any action authorized or required by
the regulations in this subpart to be
taken by the county committee when
such action has not been taken by the
county committee. The State commit-
tee may also:

(1) Correct, or require a county com-
mittee to correct, any action taken by
such county committee which is not in
accordance with the regulations in this
subpart, or (2) require a county com-
mittee to withhold taking any action
which is not in accordance with the
regulations in this subpart.

(c) No delegation herein to a State or
county committee shall preclude the
Deputy Administrator or his designee
from determining any question arising
under the regulations in this subpart
or from reversing or modifying any de-
termination made by a State or county
committee.

§ 760.25 Estates and trusts; minors.

(a) A receiver of an insolvent debtor’s
estate and the trustee of a trust estate
shall, for the purpose of this subpart,
be considered to represent an insolvent
affected farmer or manufacturer and
the beneficiaries of a trust, respec-
tively, and the production of the re-
ceiver or trustee shall be considered to
be the production of the person or man-
ufacturer he represents. Program docu-
ments executed by any such person will
be accepted only if they are legally
valid and such person has the authority
to sign the applicable documents.

(b) An affected dairy farmer or manu-
facturer who is a minor shall be eligi-
ble for indemnity payments only if he
meets one of the following require-
ments:

(1) The right of majority has been
conferred on him by court proceedings
or by statute; (2) a guardian has been
appointed to manage his property and
the applicable program documents are
signed by the guardian; or (3) a bond is
furnished under which the surety guar-
antees any loss incurred for which the
minor would be liable had he been an
adult.

(2) [Reserved]

§ 760.26 Appeals.
The appeal regulations issued by the

Administrator, FSA, part 780 of this
chapter, shall be applicable to appeals
by dairy farmers or manufacturers
from determinations made pursuant to
the regulations in this subpart.

§ 760.27 Setoffs.
(a) If the affected farmer or manufac-

turer is indebted to any agency of the
United States and such indebtedness is
listed on the county debt record, in-
demnity payments due the affected
farmer or manufacturer under the reg-
ulations in this part shall be applied,
as provided in the Secretary’s setoff
regulations, part 13 of this title, to
such indebtedness.

(b) Compliance with the provisions of
this section shall not deprive the af-
fected farmer or manufacturer of any
right he would otherwise have to con-
test the justness of the indebtedness
involved in the setoff action, either by
administrative appeal or by legal ac-
tion.

§ 760.28 Overdisbursement.
If the indemnity payment disbursed

to an affected farmer or to a manufac-
turer exceeds the amount authorized
under the regulations in this subpart,
the affected farmer or manufacturer
shall be personally liable for repay-
ment of the amount of such excess.

§ 760.29 Death, incompetency, or dis-
appearance.

In the case of the death, incom-
petency, or disappearance of any af-
fected farmer or manufacturer who
would otherwise receive an indemnity
payment, such payment may be made
to the person or persons specified in
the regulations contained in part 707 of
this chapter. The person requesting
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such payment shall file Form FSA–325,
‘‘Application for Payment of Amounts
Due Persons Who Have Died, Dis-
appeared, or Have Been Declared In-
competent,’’ as provided in that part.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§ 760.30 Records and inspection there-
of.

(a) The affected farmer, as well as his
milk handler and any other person who
furnished information to such farmer
or to the county committee for the
purpose of enabling such farmer to re-
ceive a milk indemnity payment under
this subpart, shall maintain any exist-
ing books, records, and accounts sup-
porting any information so furnished
for 3 years following the end of the
year during which the application for
payment was filed. The affected farm-
er, his milk handler, and any other per-
son who furnishes such information to
the affected farmer or to the county
committee shall permit authorized rep-
resentatives of the Department of Agri-
culture and the General Accounting Of-
fice, during regular business hours, to
inspect, examine, and make copies of
such books, records, and accounts.

(b) The affected manufacturer or any
other person who furnishes information
to the Deputy Administrator for the
purposes of enabling such manufac-
turer to receive an indemnity payment
under this subpart shall maintain any
books, records, and accounts support-
ing any information so furnished for 3
years following the end of the year dur-
ing which the application for payment
was filed. The affected manufacturer or
any other person who furnishes such
information to the Deputy Adminis-
trator shall permit authorized rep-
resentatives of the Department of Agri-
culture and the General Accounting Of-
fice, during regular business hours, to
inspect, examine, and make copies of
such books, records, and accounts.

§ 760.31 Assignment.
No assignment shall be made of any

indemnity payment due or to come due

under the regulations in this subpart.
Any assignment or attempted assign-
ment of any indemnity payment due or
to come due under this subpart shall be
null and void.

§ 760.32 Instructions and forms.

The Deputy Administrator shall
cause to be prepared such forms and in-
structions as are necessary for carry-
ing out the regulations in this subpart.
Affected farmers and manufacturers
may obtain information necessary to
make application for a dairy indemnity
payment from the county FSA office.
Form FSA–373—Application for Indem-
nity Payment, is available at the coun-
ty ASC office.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§ 760.33 Availability of funds.

Payment of indemnity claims will be
contingent upon the availability of
funds to the Department to pay such
claims. With respect to claims filed
after October 1, 1982, if the Department
determines that the amount of claims
to be filed under the program will ex-
ceed the funds available to the Depart-
ment, to pay such claims payments
will be made so that each eligible
claimant will receive a pro rata share
of the remaining funds available to the
Department to pay dairy indemnity
claims.

(Approved by the Office of Management and
Budget under control number 0560–0045)

[48 FR 40367, Sept. 7, 1983 and 49 FR 8906, Mar.
9, 1984]

§ 760.34 Paperwork Reduction Act as-
signed numbers.

The information collection require-
ments contained in these regulations (7
CFR part 760) have been approved by
the Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
Chapter 35 and have been assigned OMB
control number 0560–0045.

[49 FR 29564, July 23, 1984]

VerDate 03<MAR>99 12:57 Mar 03, 1999 Jkt 183016 PO 00000 Frm 00393 Fmt 8010 Sfmt 8010 Y:\SGML\183016T.XXX pfrm04 PsN: 183016T



400

7 CFR Ch. VII (1–1–99 Edition)Pt. 777

Subpart—Beekeeper Indemnity
Payment Program (1978–
80) [Reserved]

PART 777—DISASTER PAYMENT
PROGRAM FOR 1990 CROP OF
SUGARCANE, SUGAR BEETS,
SOYBEANS AND PEANUTS

Sec.
777.1 General statement.
777.2 Administration.
777.3 Definitions.
777.4 Availability of disaster payments.
777.5 Disaster benefits.
777.6 Filing application for payment.
777.7 Report of acreage, production disposi-

tion, and indemnity payments.
777.8 Availability of funds.
777.9 Misrepresentation, scheme and device,

and fraud.
777.10 Refunds to CCC.
777.11 Cumulative liability.
777.12 Appeals.
777.13 Liens.
777.14 Other regulations.
777.15 OMB control numbers assigned pursu-

ant to the Paperwork Reduction Act.

AUTHORITY: 7 U.S.C. 1446.

SOURCE: 56 FR 25346, June 4, 1991, unless
otherwise noted.

§ 777.1 General statement.
This part implements a Disaster Pay-

ment Program for the 1990 crop year as
provided by section 201(k) of the Agri-
cultural Act of 1949, as amended, and
Dire Emergency Supplemental Appro-
priations Act for Fiscal year 1990. The
purpose of the program is to make dis-
aster payments to eligible producers of
sugarcane, sugar beets, peanuts and
soybeans who have suffered a loss of
production of their 1990 crop as the re-
sult of a natural disaster in 1989.

§ 777.2 Administration.
(a) The program will be administered

under the general supervision of the
Administrator, Farm Service Agency
(FSA), and shall be carried out in the
field by State and county Agricultural
Stabilization and Conservation (ASC)
committees.

(b) State and county ASC commit-
tees and representatives and employees
thereof do not have the authority to
modify or waive any of the provisions
of this part as amended or supple-
mented.

(c) The State ASC committee shall
take any action required by this part
which has not been taken by a county
ASC committee. The State ASC com-
mittee shall also:

(1) Correct or require a county ASC
committee to correct, any action taken
by such county ASC committee which
is not in accordance with this part, or

(2) Require a county ASC committee
to withhold taking any action which is
not in accordance with this part.

(d) FSA shall determine all yields
and prices under this part and may uti-
lize any agency of the Department of
Agriculture in making such determina-
tions. To the extent practicable, FSA
will use data provided by the National
Agricultural Statistical Service
(NASS). Any reference in this part to
NASS shall not restrict FSA from
using data from other sources.

(e) No delegation herein to a State or
county ASC committee shall preclude
the Administrator, FSA, or a designee,
from determining any question arising
under the program or from reversing or
modifying any determination made by
a State or county ASC committee.

§ 777.3 Definitions.

In determining the meanings of the
provisions of this part, unless the con-
text indicates otherwise, words impart-
ing the singular include and apply to
several persons or things, words im-
parting the plural include the singular,
words imparting the masculine gender
include the feminine as well, and words
used in the present tense include the
past and future as well as the present.
The following terms shall have the fol-
lowing meanings and all other words
and phrases shall have the meanings
assigned to them in the regulations
governing the reconstitution of farms
in part 719 of this chapter.

Actual production means the quantity
of soybeans and peanuts actually har-
vested and in the case of sugar beets
and sugarcane the quantity of sugar
produced from such crop, or which
could have been harvested or produced
as determined by the county ASC com-
mittee in accordance with instructions
issued by the Deputy Administrator,
State and County Operations (Deputy
Administrator), (FSA). Such quantity
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includes all harvest acreages including
sugarcane harvested for seed.

Disaster payment yield means as appli-
cable, the average of actual yields for
the years 1987 through 1989 in accord-
ance with instructions issued by the
Deputy Administrator or the county
average yield for the crop, established
by FSA. Such county average yield
shall be the average of the county aver-
age yields, including seed cane produc-
tion, for the years 1985 through 1989 as
determined by NASS, excluding the
year in which the yield was the highest
and the year in which the yield was the
lowest.

Eligible crop means the 1990 crop of
sugarcane, sugar beets, soybeans and
peanuts.

Eligible disaster means a December
1989 frost or freeze.

Eligible producer means, with respect
to an eligible crop for which an appli-
cation for disaster payment has been
made under this part, a person who as
owner, landlord, tenant, or share-
cropper is entitled to share in such
crops, or the proceeds therefrom, avail-
able for marketing from the farm or
would have been if such crop had been
produced. Such person includes the
producer who was on the farm at the
time of the 1989 freeze and who may or
may not have been the producer who
harvested the 1990 crop.

Expected production means the disas-
ter yield times the sum of the 1990
planted acreage of the crop and the 1990
prevented planted acreage of the crop.

§ 777.4 Availability of disaster pay-
ments.

Disaster payments will be made
available to eligible producers of 1990
crop of an eligible crop who suffered
losses because of the occurrence of an
eligible disaster in 1989.

§ 777.5 Disaster benefits.
(a) Disaster payments for low yield

losses on 1990 crop of sugarcane are au-
thorized to be made to producers who
file a CCC–441SU, Application for 1990
Disaster Benefits, if:

(1) The farm operator submits an Ap-
plication for Disaster Credit (Form
FSA–574), in accordance with instruc-
tions issued by the Deputy Adminis-
trator;

(2) The farm operator submits a
record of Production and Yield (Form
FSA–658) in accordance with §1477.7;
and

(3) The county ASC committee deter-
mines that because of an eligible disas-
ter condition, producers on a farm were
able to harvest less than 60 percent of
the expected production of an eligible
crop in 1990.

(b) Each eligible producer’s share of a
disaster payment shall be based on the
eligible producer’s share of the crop or
the proceeds therefrom or, if no crop
was produced, the share which the eli-
gible producer would have otherwise
received if the crop had been produced.

§ 777.6 Filing application for payment.
(a) Applications for payment shall be

filed by the applicant with the county
FSA office serving the county where
the producer’s farm is located for ad-
ministrative purposes.

(b) An application for payment shall
be filed as soon as practicable after the
producer’s eligibility has been estab-
lished in accordance with § 777.5(a). Ap-
plications for payment must be filed no
later than June 28, 1991.

§ 777.7 Report of acreage, production
disposition, and indemnity pay-
ments.

(a) Eligible producers shall report, in
accordance with instructions issued by
the Deputy Administrator, the acreage,
production, and disposition of all eligi-
ble crops produced in 1990 on an acre-
age for which an application for a dis-
aster payment is filed. Such production
reports must be filed no later than the
date established by the Deputy Admin-
istrator.

(b) If there has been a disposition of
crop production through commercial
channels, the eligible producer must
furnish documentary evidence of such
disposition or provide FSA the author-
ity necessary in order to verify the in-
formation provided on the report. Such
authority includes access to producers’
disposition documents of warehouse-
men and processors. Acceptable evi-
dence shall include, but not limited to,
such items as the original or a copy of
commercial receipts, CCC loan docu-
ments, settlement sheets, or records of
sugar production.
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(c) If there has been a disposition of
crop production other than through
commercial channels, such as seed
cane, the eligible producer must fur-
nish such documentary evidence as the
county ASC committee determines to
be necessary in order to verify the in-
formation provided by the producer.

§ 777.8 Availability of funds.
In the event the total amount of all

claims submitted exceeds $11 million,
each payment shall be reduced by a
uniform percentage.

§ 777.9 Misrepresentation, scheme and
device, and fraud.

(a) If FSA determines that any pro-
ducer has erroneously represented any
fact or has adopted, participated in, or
benefited from, any scheme or device
which has the effect of defeating, or is
designed to defeat the purpose of this
part, such producer shall not be eligi-
ble for disaster payments under this
part and all payments previously made
to any such producer shall be refunded
to FSA. The amount paid to FSA shall
include any interest and other amounts
as determined in accordance with this
part.

(b) If any misrepresentation, scheme
or device, or practice has been em-
ployed for the purpose of causing FSA
to make a payment which FSA under
this part otherwise would not make, all
amounts paid by FSA to any such pro-
ducer shall be refunded to FSA to-
gether with interest and other amounts
as determined in accordance with this
part, and no further disaster payments
shall be made to such producer by FSA.

(c) If the county ASC committee de-
termines that any producer has adopt-
ed or participated in any practice
which tends to defeat the purpose of
the program established in accordance
with this part, the county committee
shall withhold or require to be re-
funded all or part of the payments
which otherwise would be due the pro-
ducer under this part.

§ 777.10 Refunds to CCC.
(a) In the event that there is a failure

to comply with any term, requirement,
or condition for payment made in ac-
cordance with this part, all such pay-
ments made to the producer shall be

refunded to FSA, together with inter-
est.

(b) Producers must refund to FSA
any excess payments made by FSA.

(c) In the event that the loss of pro-
duction was established as a result of
erroneous information provided by any
person to the county FSA office or was
erroneously computed by such office,
the loss of production shall be re-com-
puted and the payment due shall be
corrected as necessary. Any refund of
payments which are determined to be
required as a result of such re-com-
putation shall be remitted to FSA.

§ 777.11 Cumulative liability.
The liability of any producer for any

payment or refund which is determined
in accordance with this part to be due
to FSA shall be in addition to any
other liability of such producer under
any civil or criminal fraud statute or
any other statute or provision of law
including, but not limited to, 18 U.S.C.
286, 287, 371, 641, 1001; and 31 U.S.C. 3729.

§ 777.12 Appeals.
Reconsideration and review of all de-

terminations made in accordance with
this part with respect to a farm or an
individual producer shall be made in
accordance with part 780 of this chap-
ter.

§ 777.13 Liens.
Any payment which is due any per-

son shall be made without regard to
questions of title under State law and
without regard to any claim or lien
against the crop, and the proceeds
thereof, which may be asserted by any
creditor, except agencies of the United
States Government.

§ 777.14 Other regulations.
The following regulations and

amendments thereto shall also be ap-
plicable to this part:

(a) 7 CFR part 3, Debt Management.
(b) 7 CFR part 12, Highly Erodible

Land and Wetland Conservation.
(c) 7 CFR part 707, Payments Due

Persons Who Have Died, Disappeared or
Have Been Declared Incompetent.

(d) 7 CFR part 719, Reconstitution of
Farms, Allotments, Normal Crop Acre-
age and Preceding Year Planted Acre-
age.
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(e) 7 CFR part 780, Appeal Regula-
tions.

(f) 7 CFR part 790, Incomplete Per-
formance Based Upon Action or Advice
of an Authorized Representative of the
Secretary.

(g) 7 CFR part 796, Denial of Program
Eligibility for Controlled Substance
Violation.

§ 777.15 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

The information collection require-
ments of this part shall be submitted
to the Office of Management and Budg-
et (OMB) for purposes of the Paperwork
Reduction Act and it is anticipated
that an OMB Number will be assigned.

PART 780—APPEAL REGULATIONS

Sec.
780.1 Definitions.
780.2 Applicability.
780.3–780.5 [Reserved]
780.6 Mediation.
780.7 Reconsideration and appeals with the

county and State committees and recon-
sideration with the regional service of-
fices.

780.8 Time limitations for filing requests for
reconsideration or appeal.

780.9 Appeals of NRCS technical determina-
tions.

780.10 Other finality provisions.
780.11 Reservation of authority.

AUTHORITY: 5 U.S.C. 301; 15 U.S.C. 714b and
714c; 16 U.S.C. 590h.

SOURCE: 60 FR 67316, Dec. 29, 1995, unless
otherwise noted.

§ 780.1 Definitions.
For purposes of this part:
1994 Act means the Federal Crop In-

surance Reform and Department of Ag-
riculture Reorganization Act of 1994
(Public Law 103–354).

Agency means FSA and its county
and State committees and their per-
sonnel, CCC, NRCS, FCIC, and any
other agency or office of the Depart-
ment which the Secretary may des-
ignate, or any successor agency.

Appeal means a written request by a
participant asking the next level re-
viewing authority to review a decision.

CCC means the Commodity Credit
Corporation, a wholly owned Govern-

ment corporation within the U.S. De-
partment of Agriculture.

County committee means an FSA
county or area committee established
in accordance with section 8(b) of the
Soil Conservation and Domestic Allot-
ment Act (16 U.S.C. 590h(b)).

FCIC means the Federal Crop Insur-
ance Corporation, a wholly owned Gov-
ernment corporation within the U.S.
Department of Agriculture.

Final decision means the program de-
cision rendered by the county or State
committee or the FCIC Regional Serv-
ice Office upon written request of the
participant. A decision that is other-
wise final shall remain final unless the
decision is timely appealed to the
State committee or NAD. A decision of
FSA or FCIC made by personnel subor-
dinate to the county committee is con-
sidered ‘‘final’’ for the purpose of ap-
peal to NAD only after that decision
has been appealed to the county com-
mittee under the provisions of this
part.

FSA means the Farm Service Agency.
NAD means the National Appeals Di-

vision, established pursuant to the 1994
Act.

NAD regulations means the National
Appeals Division (NAD) rules of proce-
dure published by the Secretary at 7
CFR part 11 implementing title II, sub-
title H of the 1994 Act.

NRCS means the Natural Resource
Conservation Service of the United
States Department of Agriculture, for-
merly the Soil Conservation Service.

Reconsideration is a subsequent con-
sideration of a prior decision by the
same reviewing authority.

Regional Service Office means the re-
gional offices established by FSA and
FCIC for the purpose of making deter-
minations for private insurance compa-
nies reinsured by FCIC under the Fed-
eral Crop Insurance Act and for FSA
for insurance contracts delivered
through county FSA offices (including
underwriting decisions), the applicabil-
ity of provisions under chapter IV of 7
CFR, and decisions as to insurability
and rating of acreage.

Reviewing authority means a person or
committee assigned the responsibility
of making a decision on the appeal
filed by the participant in accordance
with this part.
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State committee means an FSA State
committee established in accordance
with section 8(b) of the Soil Conserva-
tion and Domestic Allotment Act (16
U.S.C. 590h(b)) including, where appro-
priate, the Director of the Caribbean
Area FSA office for Puerto Rico and
the Virgin Islands.

Technical determination of NRCS
means a decision by NRCS concerning
the status and condition of the natural
resources based on science and on the
best professional judgment of natural
resource professionals within NRCS.

§ 780.2 Applicability.

(a)(1) Except as provided in other reg-
ulations, this part applies to decisions
made under programs and by agencies,
as set forth herein:

(i) Decisions in those domestic pro-
grams administered by the Farm Serv-
ice Agency (FSA), and programs ad-
ministered by FSA on behalf of the
Commodity Credit Corporation (CCC)
through State and county committees,
which are generally set forth in chap-
ters VII and XIV of this title;

(ii) Technical decisions made by the
Natural Resources Conservation Serv-
ice (NRCS) under title XII of the Food
Security Act of 1985, as amended;

(iii) Decisions made by personnel of
the Federal Crop Insurance Corpora-
tion (‘‘FCIC’’) or FSA with respect to
contracts of insurance insured by FCIC
and the noninsured crop disaster as-
sistance program;

(iv) Decisions made by personnel of
FCIC or FSA with respect to contracts
of insurance provided by private insur-
ance carriers and reinsured by FCIC
under the provisions of the Federal
Crop Insurance Act; and

(v) Other programs to which this part
is made applicable by individual pro-
gram regulations.

(2) For covered programs, this part is
applicable to any decision made by
FSA and its State and county commit-
tees, CCC, FCIC, the personnel and
agents of FSA, FCIC, or CCC, and by
the officials of NRCS (to the extent
provided in § 780.9), except as otherwise
may be provided in individual program
requirements or by the Secretary.

(3) This part is not applicable to any
decision:

(i) Made by FSA or FCIC with respect
to any matter arising under the terms
of the Standard Reinsurance Agree-
ment between FCIC and any private in-
surance company reinsured by FCIC
under the provisions of the Federal
Crop Insurance Act, as amended; or

(ii) Made by any private insurance
company with respect to any contract
of insurance issued to any producer by
the private insurance company and re-
insured by FCIC under the provisions
of the Federal Crop Insurance Act, as
amended. Those insurance contracts
are subject to dispute resolution
through arbitration or mediation in ac-
cordance with the contract terms.

(b) With respect to matters identified
in paragraph (a) of this section, partici-
pants may request reconsideration or
appeal, under the provisions of this
part, of decisions by an agency made
with respect to:

(1) Denial of participation in a pro-
gram;

(2) Compliance with program require-
ments;

(3) Issuance of payments or other
program benefits to a participant in a
program;

(4) Making payments or other bene-
fits to an individual or entity who is
not a participant in a program; or

(5) Technical determinations by
NRCS.

(c) No reconsideration or appeal may
be sought under this part of any gen-
eral program provision or program pol-
icy, or any statutory or regulatory re-
quirement that is applicable to all
similarly situated participants.

(d) Mathematical formulas estab-
lished under a statute or program regu-
lations, and decisions based solely on
the application of those formulas, are
not appealable under this part.

(e) Only a participant may seek re-
consideration or appeal under this
part.

§§ 780.3–780.5 [Reserved]

§ 780.6 Mediation.

Participants have the right to seek
mediation involving any decision ap-
pealed under this part in accordance
with the provisions of section 282 of the
1994 Act, if the mediation program of
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the State where the participant’s farm-
ing operation giving rise to the deci-
sion is located has been certified by the
Secretary for the program involved in
the agency decision. Any time limita-
tion for review contained in this part
will be stayed pending timely pursuit
and completion of the mediation proc-
ess.

§ 780.7 Reconsideration and appeals
with the county and State commit-
tees and reconsideration with the
regional service offices.

(a) A participant may appeal a deci-
sion of personnel subordinate to the
county committee by filing with the
county committee a written request
for appeal that states the basis upon
which the participant relies to show
that:

(1) The decision was not proper and
not made in accordance with applicable
program policies; or

(2) All material facts were not prop-
erly considered in such decision.

(b) A participant may seek reconsid-
eration of a final decision by a county
committee or the Regional Service Of-
fice by filing a written request for re-
consideration with the county commit-
tee or the Regional Service Office that
states the basis upon which the partici-
pant relies to show that:

(1) The decision was not proper and
not made in accordance with applicable
program regulations; or

(2) All material facts were not prop-
erly considered in such decision.

(c) A participant may appeal a final
decision by a county committee or the
Regional Service Office to the State
committee and request an informal
hearing in connection therewith, by fil-
ing a written appeal with the State
committee.

(d) A participant may seek reconsid-
eration of a decision by a State com-
mittee, and request an informal hear-
ing in connection therewith, by filing a
written request for reconsideration
with the State committee that states
the basis upon which the participant
relies to show that:

(1) The decision was not proper and
not made in accordance with applicable
program regulations; or

(2) All material facts were not prop-
erly considered in such decision.

(e) Nothing in this part prohibits a
participant from filing an appeal of a
final decision of the county committee
or the Regional Service Office with
NAD in accordance with the NAD regu-
lations.

(f) This section does not apply to a
technical determination by NRCS. Pro-
cedures regarding the appeal of a tech-
nical determination by NRCS are con-
tained in § 780.9.

§ 780.8 Time limitations for filing re-
quests for reconsideration or ap-
peal.

(a) A request for reconsideration or
an appeal of a decision shall be filed
within 30 days after written notice of
the decision which is the subject of the
request is mailed or otherwise made
available to the participant. A request
for reconsideration or appeal shall be
considered to have been ‘‘filed’’ when
personally delivered in writing to the
appropriate reviewing authority or
when the properly addressed request,
postage paid, is postmarked. A decision
shall become final and non-reviewable
unless reconsideration is timely sought
or the decision is timely appealed.

(b) A request for reconsideration or
appeal may be accepted and acted upon
even though it is not filed within the
time prescribed in paragraph (a) of this
section if, in the judgment of the re-
viewing authority with whom such re-
quest is filed, the circumstances war-
rant such action.

§ 780.9 Appeals of NRCS technical de-
terminations.

(a) Notwithstanding any other provi-
sion of this part, a technical deter-
mination of NRCS issued to a partici-
pant pursuant to Title XII of the Food
Security Act of 1985, as amended, in-
cluding wetland determinations, may
be appealed to a county committee in
accordance with the procedures in this
part.

(b) If the county committee hears the
appeal and agrees with the partici-
pant’s appeal, the county committee
shall refer the case with its findings to
the NRCS State Conservationist to re-
view the matter and review the tech-
nical determination. The County or
State committee decision shall incor-
porate, and be based upon, the NRCS
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State Conservationist’s technical de-
termination.

§ 780.10 Other finality provisions.
The finality provisions contained in

section 281 of the 1994 Act shall be ap-
plied to appeals under this part to the
extent provided for in that section of
the 1994 Act.

§ 780.11 Reservations of authority.
(a) Representatives of FSA, FCIC,

and CCC may correct all errors in en-
tering data on program contracts, loan
agreements, and other program docu-
ments and the results of the computa-
tions or calculations made pursuant to
the contract or agreement.

(b) Nothing contained in this part
shall preclude the Secretary, or the Ad-
ministrator of FSA, Executive Vice
President of CCC, the Manager of FCIC,
the Chief of NRCS, if applicable, or a
designee, from determining at any
time any question arising under the
programs within their respective au-
thority or from reversing or modifying
any decision made by FSA or its coun-
ty and State committees, FCIC, or
CCC.

PART 781—DISCLOSURE OF FOR-
EIGN INVESTMENT IN AGRICUL-
TURAL LAND

Sec.
781.1 General.
781.2 Definitions.
781.3 Reporting requirements.
781.4 Assessment of penalties.
781.5 Penalty review procedure.
781.6 Paperwork Reduction Act assigned

number.

AUTHORITY: Sec. 1–10, 92 Stat. 1266 (7 U.S.C.
3501 et seq.).

SOURCE: 49 FR 35074, Sept. 6, 1984, unless
otherwise noted.

§ 781.1 General.
The purpose of these regulations is to

set forth the requirements designed to
implement the Agricultural Foreign
Investment Disclosure Act of 1978. The
regulations require that a foreign per-
son who acquires, disposes of, or holds
an interest in United States agricul-
tural land shall disclose such trans-
actions and holdings to the Secretary
of Agriculture. In particular, the regu-

lations establish a system for the col-
lection of information by the Agricul-
tural Stablization and Conservation
Service (FSA) pertaining to foreign in-
vestment in United States agricultural
land. The information collected will be
utilized in the preparation of periodic
reports to Congress and the President
by the Economic Research Service
(ERS) concerning the effect of such
holdings upon family farms and rural
communities.

§ 781.2 Definitions.
In determining the meaning of the

provisions of this part, unless the con-
text indicates otherwise, words import-
ing the singular include and apply to
several persons or things, words im-
porting the plural include the singular,
and words used in the present tense in-
clude the future as well as the present.
The following terms shall have the fol-
lowing meanings:

(a) AFIDA. AFIDA means the Agri-
cultural Foreign Investment Disclosure
Act of 1978.

(b) Agricultural land. Agricultural
land means land in the United States
used for forestry production and land
in the United States currently used for,
or, if currently idle, land last used
within the past five years, for farming,
ranching, or timber production, except
land not exceeding ten acres in the ag-
gregate, if the annual gross receipts
from the sale of the farm, ranch, or
timber products produced thereon do
not exceed $1,000. Farming, ranching,
or timber production includes, but is
not limited to, activities set forth in
the Standard Industrial Classification
Manual (1987), Division A, exclusive of
industry numbers 0711–0783, 0851, and
0912–0919 which cover animal trapping,
game management, hunting carried on
as a business enterprise, trapping car-
ried on as a business enterprise, and
wildlife management. Land used for
forestry production means, land ex-
ceeding 10 acres in which 10 percent is
stocked by trees of any size, including
land that formerly had such tree cover
and that will be naturally or artifi-
cially regenerated.

(c) Any interest. Any interest means
all interest acquired, transferred or
held in agricultural lands by a foreign
person, except:
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(1) Security interests;
(2) Leaseholds of less than 10 years;
(3) Contingent future interests;
(4) Noncontingent future interests

which do not become possessory upon
the termination of the present
possessory estate;

(5) Surface or subsurface easements
and rights of way used for a purpose
unrelated to agricultural production;
and

(6) An interest solely in mineral
rights.

(d) County. County means a political
subdivision of a State identified as a
County or parish. In Alaska, the term
means an area so designated by the
State Agricultural Stabilization and
Conservation committee.

(e) Foreign government. Foreign gov-
ernment means any government other
than the United States government,
the government of a State, or a politi-
cal subdivision of a State.

(f) Foreign individual. Foreign individ-
ual means foreign person as defined in
paragraph (g)(1) of this section.

(g) Foreign person. Foreign person
means:

(1) Any individual:
(i) Who is not a citizen or national of

the United States; or
(ii) Who is not a citizen of the North-

ern Mariana Islands or the Trust Terri-
tory of the Pacific Islands; or

(iii) Who is not lawfully admitted to
the United States for permanent resi-
dence or paroled into the United States
under the Immigration and Nationality
Act;

(2) Any person, other than an individ-
ual or a government, which is created
or organized under the laws of a foreign
government or which has its principal
place of business located outside of all
the States;

(3) Any foreign government;
(4) Any person, other than an individ-

ual or a government:
(i) Which is created or organized

under the laws of any State; and
(ii) In which a significant interest or

substantial control is directly or indi-
rectly held:

(A) By any individual referred to in
paragraph (g)(1) of this section; or

(B) By any person referred to in para-
graph (g)(2) of this section; or

(C) By any foreign government re-
ferred to in paragraph (g)(3) of this sec-
tion; or

(D) By any numerical combination of
such individuals, persons, or govern-
ments, which combination need not
have a common objective.

(h) Person. Person means any individ-
ual, corporation, company, association,
partnership, society, joint stock com-
pany, trust, estate, or any other legal
entity.

(i) Secretary. Secretary means the
Secretary of Agriculture.

(j) Security interest. Security interest
means a mortgage or other debt secur-
ing instrument.

(k) Significant interest of substantial
control. Significant interest or substan-
tial control means:

(1) An interest of 10 percent or more
held by a person referred to in para-
graph (g)(4) of this section, by a single
individual referred to in paragraph
(g)(1) of this section, by a single person
referred to in paragraph (g)(2) of this
section, by a single government re-
ferred to in paragraph (g)(3) of this sec-
tion; or

(2) An interest of 10 percent or more
held by persons referred to in para-
graph (g)(4) of this section, by individ-
uals referred to in paragraph (g)(1) of
this section, by persons referred to in
paragraph (g)(2) of this section, or by
governments referred to in paragraph
(g)(3) of this section, whenever such
persons, individuals, or governments
are acting in concert with respect to
such interest even though no single in-
dividual, person, or government holds
an interest of 10 percent or more; or

(3) An interest of 50 percent or more,
in the aggregate, held by persons re-
ferred to in paragraph (g)(4) of this sec-
tion, by individuals referred to in para-
graph (g)(1) of this section, by persons
referred to in paragraph (g)(2) of this
section, or by governments referred to
in paragraph (g)(3) of this section, even
though such individuals, persons, or
governments may not be acting in con-
cert.

(l) State. State means any of the sev-
eral States, the District of Columbia,
the Commonwealth of Puerto Rico, the
Northern Mariana Islands, Guam, the
Virgin Islands, American Samoa, the
Trust Territory of the Pacific Islands

VerDate 03<MAR>99 12:57 Mar 03, 1999 Jkt 183016 PO 00000 Frm 00401 Fmt 8010 Sfmt 8010 Y:\SGML\183016T.XXX pfrm04 PsN: 183016T



408

7 CFR Ch. VII (1–1–99 Edition)§ 781.3

or any other territory or possession of
the United States.

[49 FR 35074, Sept. 6, 1984, as amended at 58
FR 48274, Sept. 15, 1993]

§ 781.3 Reporting requirements.
(a) All reports required to be filed

pursuant to this part shall be filed with
the FSA County office in the county
where the land with respect to which
such report must be filed is located or
where the FSA County office admin-
istering programs carried out on such
land is located; Provided, that the FSA
office in Washington, DC, may grant
permission to foreign persons to file re-
ports directly with its Washington of-
fice when complex filings are involved,
such as where the land being reported
is located in more than one county.

(b) Any foreign person who held,
holds, acquires, or transfers any inter-
est in United States agricultural land
is subject to the requirement of filing a
report on form FSA–153 by the follow-
ing dates:

(1) August 1, 1979, if the interest in
the agricultural land was held on the
day before February 2, 1979, or

(2) Ninety days after the date of ac-
quisition or transfer of the interest in
the agricultural land, if the interest
was acquired or transferred on or after
February 2, 1979.

(c) Any person who holds or acquires
any interest in United States agricul-
tural land at a time when such person
is not a foreign person and who subse-
quently becomes a foreign person must
submit, not later than 90 days after the
date on which such person becomes a
foreign person, a report containing the
information required to be submitted
under paragraph (e) of this section.

(d) Any foreign person who holds or
acquires any interest in United States
land at a time when such land is not
agricultural land and such land subse-
quently becomes agricultural land
must submit, not later than 90 days
after the date on which such land be-
comes agricultural, a report containing
the information required to be submit-
ted under paragraph (e) of this section.

(e) Any foreign person required to
submit a report under this regulation,
except under paragraph (g) of this sec-
tion, shall file an FSA–153 report con-
taining the following information:

(1) The legal name and the address of
such foreign person;

(2) In any case in which such foreign
person is an individual, the citizenship
of such foreign person;

(3) In any case in which such foreign
person is not an individual or a govern-
ment, the nature and name of the per-
son holding the interest, the country in
which such foreign person is created or
organized, and the principal place of
business of such foreign person;

(4) The type of interest held by a for-
eign person who acquired or trans-
ferred an interest in agricultural land;

(5) The legal description and acreage
of such agricultural land;

(6) The purchase price paid for, or
any other consideration given for, such
interest; the amount of the purchase
price or the value of the consideration
yet to be given; the current estimated
value of the land reported;

(7) In any case in which such foreign
person transfers such interest, the
legal name and the address of the per-
son to whom such interest is trans-
ferred; and

(i) In any case in which such trans-
feree is an individual, the citizenship of
such transferee; and

(ii) In any case in which such trans-
feree is not an individual, or a govern-
ment, the nature of the person holding
the interest, the country in which such
transferee is created or organized, and
the principal place of business;

(8) The agricultural purposes for
which such foreign person intends, on
the date on which such report is sub-
mitted, to use such agricultural land;

(9) When applicable, the name, ad-
dress and relationship of the represent-
ative of the foreign person who is com-
pleting the FSA–153 form for the for-
eign person;

(10) How the tract of land was ac-
quired or transferred, the relationship
of the foreign person to the previous
owner, producer, manager, tenant or
sharecropper, and the rental agree-
ment; and

(11) The date the interest in the land
was acquired or transferred.

(f)(1) Any foreign person, other than
an individual or government, required
to submit a report under paragraphs
(b), (c), and (d) of this section, must
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submit, in addition to the report re-
quired under paragraph (e) of this sec-
tion, a report containing the following
information:

(i) The legal name and the address of
each foreign individual or government
holding significant interest or substan-
tial control in such foreign person;

(ii) In any case in which the holder of
such interest is an individual, the citi-
zenship of such holder; and

(iii) In any case in which the holder
of significant interest or substantial
control in such foreign person is not an
individual or a government, the nature
and name of the foreign person holding
such interest, the country in which
such holder is created or organized, and
the principal place of business of such
holder.

(2) In addition, any such foreign per-
son required to submit a report under
paragraph (f)(1) of this section may
also be required, upon request, to sub-
mit a report containing:

(i) The legal name and the address of
each individual or government whose
legal name and address did not appear
on the report required to be submitted
under paragraph (f)(1) of this section, if
such individual or government holds
any interest in such foreign person:

(ii) In any case in which the holder of
such interest is an individual, the citi-
zenship of such holder; and

(iii) In any case in which the holder
of such interest is not an individual or
a government, the nature and name of
the person holding the interest, the
country in which such holder is created
or organized, and the principal place of
business of such holder.

(g) Any foreign person, other than an
individual or a government, whose
legal name is contained on any report
submitted in satisfaction of paragraph
(f) of this section may also be required,
upon request, to:

(1) Submit a report containing:
(i) The legal name and the address of

each foreign individual or government
holding significant interest or substan-
tial control in such foreign person;

(ii) In any case in which the holder of
such interest is an individual, the citi-
zenship of such holder; and

(iii) In any case in which the holder
of such interest in such foreign person
is not an individual or a government,

the nature and name of the foreign per-
son holding such interest, the country
in which each holder is created or orga-
nized, and the principal place of busi-
ness of such holder.

(2) Submit a report containing:
(i) The legal name and address of

each individual or government whose
legal name and address did not appear
on the report required to be submitted
under paragraph (g)(1) of this section if
such individual or government holds
any interest in such foreign person
and, except in the case of a request
which involves a foreign person, a re-
port was required to be submitted pur-
suant to paragraph (f)(2) of this sec-
tion, disclosing information relating to
nonforeign interest holders;

(ii) In any case in which the holder of
such interest is an individual, the citi-
zenship of such holder; and

(iii) In any case in which the holder
of such interest is not an individual or
government and, except in a situation
where the information is requested
from a foreign person, a report was re-
quired to be submitted pursuant to
paragraph (f)(2) of this section disclos-
ing information relating to nonforeign
interest holders, the nature and name
of the person holding the interest, the
country in which such holder is created
or organized, and the principal place of
business of such holder.

(h)(1) Any person which has issued
fewer than 100,000 shares of common
and preferred stock and instruments
convertible into equivalents thereof
shall be considered to have satisfac-
torily determined that it has no obliga-
tion to file a report pursuant to § 781.3
if, in addition to information within its
knowledge, a quarterly examination of
its business records fails to reveal that
persons with foreign mailing addresses
hold significant interest or substantial
control in such person.

(2) Any person which has issued
100,000 or more shares of common and
preferred stock and instruments con-
vertible into equivalents thereof shall
be considerd to have satisfactorily de-
termined that it has no obligation to
file a report pursuant to § 781.3 if, in ad-
dition to information within its knowl-
edge, a quarterly examination of its
business records fails to reveal that the
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percentage of shares held in such per-
son both by persons with foreign mail-
ing addresses and investment institu-
tions which manage shares does not
equal or exceed significant interest or
substantial control in such person.

(3) If the person in paragraph (h)(2) of
this section determines that the per-
centage of shares, which is held in it
both by persons with foreign mailing
addresses and investment institutions
which manage shares, equals or exceeds
significant interest or substantial con-
trol in such persons, then such person
shall be considered to have satisfac-
torily attempted to determine whether
it has an obligation to file a report pur-
suant to § 781.3 if it sends question-
naires to each such investment institu-
tion holding an interest in it inquiring
as to whether the persons for which
they are investing are foreign persons
and the percentage of shares reflected
by the affirmative responses from each
such investment institution plus the
percentage of shares held by persons
listed on the business records with for-
eign mailing addresses does not reveal
that foreign persons hold significant
interest or substantial control in such
person.

(i) Any foreign person, who submit-
ted a report under paragraph (b), (c), or
(d) of this section at a time when such
land was agricultural, and such agri-
cultural land later ceases to be agricul-
tural, must submit, not later than 90
days after the date on which such land
ceases being agricultural, a revised re-
port from FSA–153 or a written notifi-
cation of the change of status of the
land to the FSA office where the report
form was originally filed. The report
form and notification must contain the
following information:

(1) The legal name and the address of
such foreign person;

(2) The legal description, which in-
cludes the State and county where the
land is located, and the acreage of such
land;

(3) The date the land ceases to be ag-
ricultural;

(4) The use of the land while agricul-
tural.

(j) If any foreign person who submit-
ted a report under paragraph (b), (c), or
(d) of this section ceases to be a foreign
person, such person must submit, not

later than 90 days after the date such
person ceases being a foreign person, a
written notification of the change of
status of the person to the FSA office
where the report form FSA–153 was
originally filed. The notification must
contain the following information:

(1) The legal name of such person;
(2) The legal description and acreage

of such land;
(3) The date such person ceases to be

foreign.
(k) Any foreign person who submit-

ted a report under paragraph (b), (c), or
(d) of this section must submit, not
later than 90 days after the change of
information contained on the report, a
written notification of the change to
the FSA office where the report form
FSA–153 was originally filed. The fol-
lowing information must be kept cur-
rent on the report:

(1) The legal address of such foreign
person;

(2) The legal name and the address
required to be submitted under (f)(1) of
this section;

(3) The legal name and the address
required to be submitted under (g)(1) of
this section.

[49 FR 35074, Sept. 6, 1984, as amended at 51
FR 25993, July 18, 1986]

§ 781.4 Assessment of penalties.
(a) Violation of the reporting obliga-

tions will consist of:
(1) Failure to submit any report in

accordance with § 781.3;
(2) Failure to maintain any submit-

ted report with accurate information;
or

(3) Submission of a report which the
foreign person knows:

(i) Does not contain, initially or
within thirty days from the date of a
letter returning for completion such
incomplete report, all the information
required to be in such report; or

(ii) Contains misleading or false in-
formation.

(b) Any foreign person who violates
the reporting obligation as described in
paragraph (a) of this section shall be
subject to the following penalties:

(1) Late-filed reports: One-tenth of
one percent of the fair market value, as
determined by the Farm Service Agen-
cy, of the foreign person’s interest in
the agricultural land, with respect to
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which such violation occurred, for each
week or portion thereof that such vio-
lation continues, but the total penalty
imposed shall not exceed 25 percent of
the fair market value of the foreign
person’s interest in such land.

(2) Submission of an incomplete re-
port or a report containing misleading
or false information, failure to submit
a report or failure to maintain a sub-
mitted report with accurate informa-
tion: 25 percent of the fair market
value, as determined by the Farm Serv-
ice Agency, of the foreign person’s in-
terest in the agricultural land with re-
spect to which such violation occurred.

(3) Penalties prescribed above are
subject to downward adjustments based
on factors including:

(i) Total time the violation existed.
(ii) Method of discovery of the viola-

tion.
(iii) Extenuating circumstances con-

cerning the violation.
(iv) Nature of the information mis-

stated or not reported.
(c) The fair market value for the

land, with respect to which such viola-
tion occurred, shall be such value on
the date the penalty is assessed, or if
the land is no longer agricultural, on
the date it was last used as agricul-
tural land. The price or current esti-
mated value reported by the foreign
person, as verified and/or adjusted by
the County Agricultural Stabilization
and Conservation Committee for the
County where the land is located, will
be considered to be the fair market
value.

§ 781.5 Penalty review procedure.

(a) Whenever it appears that a for-
eign person has violated the reporting
obligation as described in paragraph (a)
of § 781.4, a written notice of apparent
liability will be sent to the foreign per-
son’s last known address by the Farm
Service Agency. This notice will set
forth the facts which indicate apparent
liability, identify the type of violation
listed in paragraph (a) of § 781.4 which
is involved, state the amount of the
penalty to be imposed, include a state-
ment of fair market value of the for-
eign person’s interest in the subject
land, and summarize the courses of ac-
tion available to the foreign person.

(b) The foreign person involved shall
respond to a notice of apparent liabil-
ity within 60 days after the notice is
mailed. If a foreign person fails to re-
spond to the notice of apparent liabil-
ity, the proposed penalty shall become
final. Any of the following actions by
the foreign person shall constitute a
response meeting the requirements of
this paragraph.

(1) Payment of the proposed penalty
in the amount specified in the notice of
apparent liability and filing of a re-
port, if required, in compliance with
§ 781.3. The amount shall be paid by
check or money order drawn to the
Treasurer of the United States and
shall be mailed to the U.S. Department
of Agriculture, P.O. Box 2415, Washing-
ton, DC 20013. The Department is not
responsible for the loss of currency
sent through the mails.

(2) Submission of a written state-
ment denying liability for the penalty
in whole or in part. Allegations made
in any such statement must be sup-
ported by detailed factual data. The
statement should be mailed to the Ad-
ministrator, Farm Service Agency,
U.S. Department of Agriculture, P.O.
Box 2415, Washington, DC 20013.

(3) A request for a hearing on the pro-
posed penalty may be filed in accord-
ance with part 780 of this title.

(c) After a final decision is issued
pursuant to an appeal under part 780 of
this title, the Administrator or Admin-
istrator’s designee shall mail the for-
eign person a notice of the determina-
tion on appeal, stating whether a re-
port must be filed or amended in com-
pliance with § 781.3, the amount of the
penalty (if any), and the date by which
it must be paid. The foreign person
shall file or amend the report as re-
quired by the Administrator. The pen-
alty in the amount stated shall be paid
by check or money order drawn to the
Treasurer of the United States and
shall be mailed to the United States
Department of Agriculture, P.O. Box
2415, Washington, DC 20013. The Depart-
ment is not responsible for the loss of
currency sent through the mails.

(d) If the foreign person contests the
notice of apparent liability by submit-
ting a written statement or a request
for a hearing thereon, the foreign per-
son may elect either to pay the penalty
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or decline to pay the penalty pending
resolution of the matter by the Admin-
istrator. If the Administrator deter-
mines that the foreign person is not
liable for the penalty or is liable for
less than the amount paid, the pay-
ment will be wholly or proportionally
refunded. If the Administrator ulti-
mately determines that the foreign
person is liable, the penalty finally im-
posed shall not exceed the amount im-
posed in the notice of apparent liabil-
ity.

(e) If a foreign person fails to respond
to the notice of apparent liability as
required by paragraph (b) of this sec-
tion, or fails to pay the penalty im-
posed by the Administrator under para-
graph (d) of this section, the case will,
without further notice, be referred by
the Department to the Department of
Justice for prosecution in the appro-
priate District Court to recover the
amount of the penalty.

(f) Any amounts approved by the U.S.
Department of Agriculture for dis-
bursement to a foreign person under
the programs administered by the De-
partment may be setoff against pen-
alties assessed hereunder against such
person, in accordance with the provi-
sions of 7 CFR part 13.

[49 FR 35074, Sept. 6, 1984, as amended at 60
FR 67318, Dec. 29, 1995]

§ 781.6 Paperwork Reduction Act as-
signed number.

The information collection require-
ments contained in these regulations (7
CFR part 781) have been approved by
the Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
Chapter 35 and have been assigned OMB
control number 0560–0097.

PART 782—END–USE CERTIFICATE
PROGRAM

Subpart A—General

Sec.
782.1 Basis and purpose.
782.2 Definitions.
782.3 Administration.
782.4 OMB control numbers assigned pursu-

ant to the Paperwork Reduction Act.

Subpart B—Implementation of the End-Use
Certificate Program

782.10 Identification of commodities subject
to end-use certificate regulations.

782.11 Extent to which commodities are sub-
ject to end-use certificate regulations.

782.12 Filing FSA–750, End-Use Certificate
for Wheat.

782.13 Importer responsibilities.
782.14 Identity preservation.
782.15 Filing FSA–751, Wheat Consumption

and Resale Report.
782.16 Designating end use on form FSA–751.
782.17 Wheat purchased for resale.
782.18 Wheat purchased for export.
782.19 Penalty for noncompliance.

Subpart C—Records and Reports

782.20 Importer records and reports.
782.21 End-user and exporter records and re-

ports.
782.22 Subsequent buyer records and re-

ports.
782.23 Failure to file end-use certificates or

consumption and resale reports.
782.24 Recordkeeping and examination of

records.
782.25 Length of time records are to be kept.

AUTHORITY: 19 U.S.C. 3391(f).

SOURCE: 60 FR 5089, Jan. 26, 1995, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 782 appear at 61 FR 32643, June 25, 1996.

Subpart A—General
§ 782.1 Basis and purpose.

The regulations contained in this
part are issued pursuant to and in ac-
cordance with Section 321(f) of the
North American Free Trade Agreement
Implementation Act. These regulations
govern the establishment of the end-
use certificate program, the comple-
tion of end-use certificates, the identi-
fication of commodities requiring end-
use certificates, the submission of re-
ports, and the keeping of records and
making of reports incident thereto.

§ 782.2 Definitions.
As used in this part and in all in-

structions, forms, and documents in
connection therewith, the words and
phrases defined in this section shall
have the meanings herein assigned to
them unless the context or subject
matter requires otherwise. References
contained herein to other parts of this
chapter or title shall be construed as
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references to such parts and amend-
ments now in effect or later issued.

Date of entry means the effective
time of entry of the merchandise, as
defined in 19 CFR part 101.

End Use means the actual manner in
which Canadian-produced wheat was
used, including, among other uses,
milling, brewing, malting, distilling,
manufacturing, or export.

End user means the entity that uses
Canadian-produced wheat for, among
other uses, milling, brewing, malting,
distilling, manufacturing, or other use,
except resale.

Entity means a legal entity including,
but not limited to, an individual, joint
stock company, corporation, associa-
tion, partnership, cooperative, trust,
and estate.

Entry means that documentation re-
quired by 19 CFR part 142 to be filed
with the appropriate U.S. Customs offi-
cer to secure the release of imported
merchandise from U.S. Customs cus-
tody, or the act of filing that docu-
mentation.

Grain handler means an entity other
than the importer, exporter, subse-
quent buyer, or end user that handles
wheat on behalf of an importer, ex-
porter, subsequent buyer, or end user.

Importer means the person primarily
liable for the payment of any duties on
the merchandise, or an authorized
agent acting on their behalf. The im-
porter may be:

(1) The consignee, or
(2) The importer of record, or
(3) The actual owner of the merchan-

dise, if an actual owner’s declaration
and superseding bond has been filed in
accordance with 19 CFR part 141, or

(4) The transferee of the merchan-
dise, if the right to withdraw merchan-
dise in a bonded warehouse has been
transferred in accordance with 19 CFR
part 144.

Metric ton means a unit of measure
that equals 2,204.6 pounds.

Subsequent buyer means an entity
other than the end user or importer
which owns wheat originating in Can-
ada.

Workdays means days that the Fed-
eral government normally conducts

business, which excludes Saturdays,
Sundays, and Federal holidays.

[60 FR 5089, Jan. 26, 1995, as amended at 61
FR 32643, June 25, 1996]

§ 782.3 Administration.
The end-use certificate program will

be administered under the general su-
pervision and direction of the Adminis-
trator, Farm Service Agency (FSA),
U.S. Department of Agriculture
(USDA), through the Office of the Dep-
uty Administrator for Commodity Op-
erations (DACO), FSA, Washington,
D.C., and the Kansas City Commodity
Office (KCCO), FSA, Kansas City, MO,
in coordination with the Commissioner
of Customs pursuant to a Memorandum
of Understanding.

§ 782.4 OMB control numbers assigned
pursuant to the Paperwork Reduc-
tion Act.

The information collection require-
ments in this part have been approved
by the Office of Management and Budg-
et and assigned OMB control number
0560–0151.

[61 FR 32643, June 25, 1996]

Subpart B—Implementation of the
End-Use Certificate Program

§ 782.10 Identification of commodities
subject to end-use certificate regu-
lations.

(a) The regulations in this part are
applicable to wheat and barley, respec-
tively, imported into the U.S. from any
foreign country, as defined in 19 CFR
134.1, or instrumentality of such for-
eign country that, as of April 8, 1994,
required end-use certificates for im-
ports of U.S.-produced wheat or barley.

(b) Because Canada is the only coun-
try with such requirements on wheat,
and no country has an end-use certifi-
cate requirement for barley, only
wheat originating in Canada is affected
by the regulations in this part.

§ 782.11 Extent to which commodities
are subject to end-use certificate
regulations.

(a) In the event that Canada elimi-
nates the requirement for end-use cer-
tificates on imports from the U.S., the
provisions of the regulations in this
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part shall be suspended 30 calendar
days following the date Canada elimi-
nates its end-use certificate require-
ment, as determined by the Secretary.

(b) The provisions of the regulations
in this part may be suspended if the
Secretary, after consulting with do-
mestic producers, determines that the
program has directly resulted in the:

(1) Reduction of income to U.S. pro-
ducers of agricultural commodities, or

(2) Reduction of the competitiveness
of U.S. agricultural commodities in
world export markets.

§ 782.12 Filing FSA–750, End-Use Cer-
tificate for Wheat.

(a) Each entity that imports wheat
originating in Canada shall, for each
entry into the U.S., obtain form FSA–
750, End-Use Certificate for Wheat,
from Kansas City Commodity Office,
Warehouse License and Contract Divi-
sion, P.O. Box 419205, Kansas City, MO
64141–6205, and submit the completed
original form FSA–750 to KCCO within
15 workdays following the date of
entry. Each form FSA–750 shall set
forth, among other things, the:

(1) Name, address, and telephone
number of the importer,

(2) Customs entry number,
(3) Date of entry,
(4) Importer number,
(5) Class of wheat being imported,
(6) Quantity imported, in net metric

tons, rounded to the nearest hundredth
of a metric ton, per conveyance,

(7) Storage location of the wheat,
(8) Mode of transportation and the

name of the transportation company
used to import the wheat, and

(9) A certification that the identity
of the Canadian-produced wheat will be
preserved until such time as the wheat
is either delivered to a subsequent
buyer or end-user, or loaded onto a
conveyance for direct delivery to an
end user.

(b) Importers may provide computer
generated form FSA–750, provided such
computer generated forms:

(1) Are approved in advance by KCCO,
(2) Contain a KCCO-assigned serial

number, and
(3) Contain all of the information re-

quired in paragraphs (a)(1) through
(a)(9).

(c) KCCO will accept form FSA–750
submitted through the following meth-
ods:

(1) Mail service, including express
mail,

(2) Facsimile machine, and
(3) Other electronic transmissions,

provided such transmissions are ap-
proved in advance by KCCO. The im-
porter remains responsible for ensuring
that electronically transmitted forms
are received in accordance with para-
graph (a).

(d) The original form FSA–750 and
one copy of form FSA–750 shall be
signed and dated by the importer.

(e) Distribution of form FSA–750 will
be as follows:

(1) If form FSA–750 is submitted to
KCCO in accordance with paragraph
(c)(1);

(i) The original shall be forwarded to
Kansas City Commodity Office, Ware-
house License and Contract Division,
P.O. Box 419205, Kansas City, MO 64141–
6205, by the importer,

(ii) One copy shall be retained by the
importer.

(2) If form FSA–750 is submitted to
KCCO in accordance with paragraphs
(c)(2) or (c)(3), the original form FSA–
750 that is signed and dated by the im-
porter in accordance with paragraph
(d) shall be maintained by the im-
porter,

(3) The importer shall provide a pho-
tocopy to the end user or, if the wheat
is purchased for purposes of resale, the
subsequent buyer(s).

(f) The completion and filing of an
end-use certificate does not relieve the
importer of other legal requirements,
such as those imposed by other U.S.
agencies, pertaining to the importa-
tion.

[60 FR 5089, Jan. 26, 1995, as amended at 61
FR 32643, June 25, 1996]

§ 782.13 Importer responsibilities.
The importer shall:
(a) File form FSA–750 in accordance

with § 782.12.
(b) Immediately notify each subse-

quent buyer, grain handler, or end user
that the wheat being purchased or han-
dled originated in Canada and may
only be commingled with U.S.-pro-
duced wheat by the end user or when
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loaded onto a conveyance for direct de-
livery to the end user or a foreign
country.

(c) Provide each subsequent buyer or
end user with a copy of form FSA–750
that was filed when the Canadian
wheat entered the U.S.

(d) Submit to KCCO, within 15 work-
days following the date of sale, form
FSA–751, Wheat Consumption and Re-
sale Report, in accordance with § 782.15.

[60 FR 5089, Jan. 26, 1995, as amended at 61
FR 32643, June 25, 1996]

§ 782.14 Identity preservation.
(a) The importer and all subsequent

buyers of the imported wheat shall pre-
serve the identity of the Canadian-pro-
duced wheat.

(b) Canadian-produced wheat may
only be commingled with U.S.-pro-
duced wheat by the end user, or when
loaded onto a conveyance for direct de-
livery to the end user or foreign coun-
try.

(c) Failure to meet the requirements
in paragraphs (a) and (b) of this section
shall constitute noncompliance by the
importer or subsequent buyer for the
purposes of this part.

§ 782.15 Filing FSA–751, Wheat Con-
sumption and Resale Report.

(a) For purposes of providing infor-
mation relating to the consumption
and resale of Canadian-produced wheat,
form FSA–751, Wheat Consumption and
Resale Report, shall be filed with KCCO
by each:

(1) Importer and subsequent buyer,
for each sale to a subsequent buyer or
end user, within 15 workdays following
the date of sale.

(2) End user and exporter, for full and
partial consumption or export, within
15 workdays following:

(i) March 31,
(ii) June 30,
(iii) September 30, and
(iv) December 31.
(b) Each form FSA–751 shall set

forth, among other things, the:
(1) Name, address, and telephone

number of the filer,
(2) Storage location of the wheat,
(3) Name and address of the importer,
(4) Form FSA–750, End-Use Certifi-

cate for Wheat, serial number,

(5) Class of wheat,
(6) Date the wheat was received at

the filer’s facility,
(7) Quantity of wheat received, in net

metric tons, rounded to the nearest
hundredth of a metric ton,

(8) Certification to be completed by
end users and exporters that requires
the end user or exporter to provide,
among other things:

(i) A certification of compliance with
these regulations,

(ii) The quantity consumed or ex-
ported,

(iii) The quantity remaining,
(iv) The manner in which the com-

modity was used.
(v) The signature of an authorized

representative of the end user or ex-
porter.

(9) Certification to be completed by
subsequent buyers and importers that
requires the subsequent buyer or im-
porter to provide, among other things:

(i) A certification of compliance with
the regulations in this part,

(ii) The quantity resold,
(iii) The name, address, and tele-

phone number of the buyer, and
(iv) The signature of an authorized

representative of the subsequent buyer
or importer.

(c) End user and exporter shall sub-
mit form FSA–751 to KCCO quarterly
until the wheat has been fully utilized
or exported in accordance with the reg-
ulations in this part.

(d) Importers and subsequent buyers
shall, for each individual sale, submit
form FSA–751 to KCCO until the im-
ported wheat has been fully resold.

(e) Filers may provide computer gen-
erated form FSA–751, provided such
computer generated forms:

(1) Are approved in advance by KCCO,
and

(2) Contain the information required
in paragraphs (b)(1) through (b)(9) of
this section.

(f) KCCO will accept form FSA–751
submitted through the following meth-
ods:

(1) Mail service, including express
mail,

(2) Facsimile machine, and
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(3) Other electronic transmissions,
provided such transmissions are ap-
proved in advance by KCCO. The im-
porter, end user, exporter, or subse-
quent buyer remains responsible for en-
suring that electronically transmitted
forms are received in accordance with
this section.

(g) Distribution of form FSA–751 will
be as follows:

(1) If form FSA–751 is submitted to
KCCO in accordance with paragraph
(f)(1) of this section:

(i) The original shall be forwarded to
Kansas City Commodity Office, Ware-
house License and Contract Division,
P.O. Box 419205, Kansas City, MO 64141–
6205, by the importer, end user, ex-
porter, or subsequent buyer.

(ii) One copy shall be retained by the
importer, end user, exporter, or subse-
quent buyer.

(2) If form FSA–751 is submitted to
KCCO in accordance with paragraphs
(f)(2) or (f)(3) of this section, the origi-
nal form FSA–751 shall be maintained
by the importer, end user, exporter, or
subsequent buyer.

[60 FR 5089, Jan. 26, 1995, as amended at 61
FR 32643, June 25, 1996]

§ 782.16 Designating end use on form
FSA–751.

(a) If the end use specified on the ap-
plicable form FSA–751, Wheat Con-
sumption and Resale Report, is ‘‘ex-
port,’’ the exporter must specify the
final destination, by country, on form
FSA–751.

(b) If the end user utilizes the wheat
for purposes other than milling, brew-
ing, malting, distilling, export, or man-
ufacturing, such use must be specifi-
cally designated on form FSA–751.

§ 782.17 Wheat purchased for resale.
(a) This section applies to an im-

porter or subsequent buyer who im-
ports or purchases Canadian-produced
wheat for the purpose of reselling the
wheat.

(b) The importer or subsequent buyer
shall immediately notify each subse-
quent buyer, grain handler, exporter,
or end user that the wheat being pur-
chased or handled originated in Canada
and may only be commingled with
U.S.-produced wheat by the end user or
when loaded onto a conveyance for di-

rect delivery to the end user or a for-
eign country.

(c) The importer or subsequent buyer
shall provide all purchasers of Cana-
dian-produced wheat with a photocopy
of the form FSA–750 submitted to
KCCO by the importer in accordance
with § 782.12(a).

[60 FR 5089, Jan. 26, 1995, as amended at 61
FR 32643, June 25, 1996]

§ 782.18 Wheat purchased for export.

(a) This section applies to an im-
porter or subsequent buyer who im-
ports or purchases Canadian-produced
wheat for the purpose of export to a
foreign country or instrumentality.

(b) Wheat that is purchased for the
purpose of export must be stored iden-
tity preserved while the importer or
subsequent buyer maintains control of
the wheat, except that such wheat may
be commingled when loaded onto a
conveyance for delivery to the foreign
country or instrumentality.

(c) Importers or subsequent buyers
that purchase wheat for export to a
foreign country or instrumentality
must complete form FSA–751 quar-
terly, in accordance with § 782.15.

§ 782.19 Penalty for noncompliance.

It shall be a violation of 18 U.S.C.
1001 for any entity to engage in fraud
with respect to, or to knowingly vio-
late, the provisions set forth in this
part.

Subpart C—Records and Reports

§ 782.20 Importer records and reports.

(a) The importer shall retain a copy
of each form:

(1) FSA–750, End-Use Certificate for
Wheat, that is submitted to KCCO in
accordance with § 782.12(a); and

(2) FSA–751, Wheat Consumption and
Resale Report, that is submitted to
KCCO in accordance with § 782.15(a)(1).

(b) The importer shall maintain
records to verify that the wheat was
identity preserved until such time as
the wheat was:

(1) Loaded onto the conveyance for
direct delivery to an end user, or

(2) Delivered to an end user, or
(3) Delivered to a subsequent buyer.
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(c) Copies of the documents, informa-
tion, and records required in para-
graphs (a) and (b) of this section shall
be kept on file at the importer’s head-
quarters office or other location des-
ignated by the importer for the period
specified in § 782.25.

§ 782.21 End-user and exporter records
and reports.

(a) The end user or exporter shall re-
tain a copy of each form FSA–751,
Wheat Consumption and Resale Report,
that is filed with KCCO in accordance
with § 782.15(a)(2).

(b) The end user or exporter shall re-
tain a copy of each form FSA–750, End-
Use Certificate for Wheat, provided to
the end-user or exporter in accordance
with § 782.17(b).

(c) The exporter shall maintain
records to verify that wheat purchased
for the purpose of export was stored
identity preserved until such time as
the wheat was loaded onto a convey-
ance for delivery to the foreign country
or instrumentality.

(d) Copies of the documents required
in paragraphs (a), (b), and (c) of this
section shall be kept on file at the end-
user’s or exporter’s headquarters office
or other location designated by the end
user or exporter for the period specified
in § 782.25.

§ 782.22 Subsequent buyer records and
reports.

(a) The subsequent buyer shall retain
a copy of each form FSA–751, Wheat
Consumption and Resale Report, that
is filed with KCCO in accordance with
§ 782.15(a)(1).

(b) The subsequent buyer shall retain
a copy of each form FSA–750, End-Use
Certificate for Wheat, provided to the
subsequent buyer in accordance with
§ 782.17(b).

(c) The subsequent buyer shall main-
tain records to verify that the wheat
specified on the end-use certificate was
identity preserved during the time that
the subsequent buyer maintained con-
trol of the wheat, or until the wheat
was loaded onto a conveyance for di-
rect delivery to an end user.

(d) Copies of the documents and
records required in paragraphs (a)
through (c) of this section shall be kept
on file at the subsequent buyer’s head-

quarters office or other location des-
ignated by the subsequent buyer for
the period specified in § 782.25.

§ 782.23 Failure to file end-use certifi-
cates or consumption and resale re-
ports.

Failure by importers, end users, ex-
porters, and subsequent buyers to file
form FSA–750, End-Use Certificate for
Wheat, and form FSA–751, Wheat Con-
sumption and Resale Report, as appli-
cable, and retain or maintain related
copies and records shall constitute
noncompliance for the purposes of
§ 782.19.

§ 782.24 Recordkeeping and examina-
tion of records.

(a) Examination. For the purpose of
verifying compliance with the require-
ments of this part, each importer, end-
user, exporter, and subsequent buyer
shall make available at one place at all
reasonable times for examination by
representatives of USDA, all books, pa-
pers, records, contracts, scale tickets,
settlement sheets, invoices, written
price quotations, or other documents
related to the importation of the Cana-
dian-produced wheat that is within the
control of such entity.

(b) Orderly retention of records. To fa-
cilitate examination and verification
of the records and reports required by
this part, copies of form FSA–750, End-
Use Certificate for Wheat, and form
FSA–751, Wheat Consumption and Re-
sale Report, shall be filed in an orderly
manner, and must be made available
for inspection by representatives of
USDA.

§ 782.25 Length of time records are to
be kept.

The records required to be kept under
this part shall be retained for 3 years
following the filing date of the applica-
ble record. Records shall be kept for
such longer period of time as may be
requested in writing by USDA rep-
resentatives.

PART 783—1997 TREE ASSISTANCE
PROGRAM

Sec.
783.1 Applicability.
783.2 Administration.

VerDate 03<MAR>99 12:57 Mar 03, 1999 Jkt 183016 PO 00000 Frm 00411 Fmt 8010 Sfmt 8010 Y:\SGML\183016T.XXX pfrm04 PsN: 183016T



418

7 CFR Ch. VII (1–1–99 Edition)§ 783.1

783.3 Definitions.
783.4 Program deadlines.
783.5 Ownership, income and payment limi-

tations.
783.6 Qualifying loss.
783.7 Eligible costs.
783.8 Application process.
783.9 Obligations of an eligible owner.
783.10 Partial performance.
783.11 Liens and claims of creditors; set-

offs.
783.12 Appeals.
783.13 Misrepresentation and scheme or de-

vice.
783.14 Estates, trusts, and minors.
783.15 Death, incompetency, or disappear-

ance.
783.16 Other regulations.
783.17 Paperwork Reduction Act assigned

numbers.

AUTHORITY: Pub. L. 105–18, 111 Stat. 158.

SOURCE: 62 FR 50850, Sept. 29, 1997, unless
otherwise noted.

§ 783.1 Applicability.
The regulations in this part set forth

the terms and conditions of the Tree
Assistance Program (TAP) authorized
by the Act Making Emergency Supple-
mental Appropriations for Recovery
from Natural Disasters for the Fiscal
Year ending September 30, 1997 (1997
Emergency Appropriations Act). With-
in specified limits, FSA is authorized
by the 1997 Emergency Appropriations
Act to reimburse eligible owners for up
to 100 percent of the cost of replanting
or rehabilitating eligible trees and eli-
gible vines damaged by natural disas-
ters occurring from October 1, 1996,
through September 30, 1997.

§ 783.2 Administration.
(a) This part shall be administered by

the Farm Service Agency (FSA) under
the general direction and supervision
of the Deputy Administrator for Farm
Programs, FSA. The program shall be
carried out in the field by FSA State
and county committees (State and
county committees).

(b) State and county committees, and
representatives and employees thereof,
do not have the authority to modify or
waive any of the provisions of the regu-
lations in this part, as amended or sup-
plemented.

(c) The State committee shall take
any action required by this part which
has not been taken by the county com-

mittee. The State committee shall
also:

(1) Correct, or require a county com-
mittee to correct, any action taken by
such county committee which is not in
accordance with this part; or

(2) Require a county committee to
withhold taking any action which is
not in accordance with this part.

(d) The State committee shall allow
the county committee to approve ap-
plications only for those owners of eli-
gible trees and eligible vines who actu-
ally owned the eligible trees or eligible
vines at time of the eligible disaster
and at the time of application.

(e) No delegation herein to a State or
county committee shall preclude the
Deputy Administrator for Farm Pro-
grams, FSA, or a designee, from deter-
mining any question arising under the
program or from reversing or modify-
ing any determination made by a State
or county committee.

§ 783.3 Definitions.

(a) In determining the meaning of the
provisions of this part, unless the con-
text indicates otherwise, singular
terms include the plural and plural
terms include the singular, masculine
terms include the feminine, and terms
used in the present tense include the
future.

(b) The following terms contained in
this part shall have the following
meanings:

Annual gross revenue means, with re-
spect to a person as defined in part 1400
of this title:

(1) For a person who receives more
than 50 percent of such person’s gross
income from farming, ranching, and
forestry operations, the total gross in-
come received from such operations.

(2) For a person who receives 50 per-
cent or less of such person’s gross in-
come from farming, ranching, and for-
estry operations, the total gross in-
come from all sources.

(3) The determinations made in ac-
cordance with 7 CFR part 1400, subpart
B, shall include all entities in which an
individual or entity has an interest,
whether or not such entities are en-
gaged in farming.

(4) The year for which the annual
gross income shall be received for the
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purpose of this definition shall be the
1996 tax year.

Cutting means a vine which was
planted in the ground for commercial
production of grapes, kiwi fruit, or pas-
sion fruit.

Eligible owner means an individual,
partnership, corporation, association,
estate, trust, or other business enter-
prise or legal entity and includes any
Indian tribe under the Indian Self-De-
termination and Education Assistance
Act; any Indian organization or entity
chartered under the Indian Reorganiza-
tion Act; any tribal organization under
the Indian Self-Determination and As-
sistance Act; and, any economic enter-
prise under the Indian Financing Act of
1974 which meets the requirements of
this part.

Eligible trees means papaya trees or
orchard trees grown for commercial
production of fruit and nuts.

Eligible vines means grape, kiwi fruit,
or passion fruit vines grown for com-
mercial production.

Individual stand means an area of eli-
gible trees or vines which are tended by
an eligible owner as a single operation,
whether or not such trees or vines are
planted in the same field or similar lo-
cation, as determined by the Deputy
Administrator. Differing species of
trees or vines in the same field or simi-
lar area may be considered to be sepa-
rate individual stands if FSA deter-
mines that the species have signifi-
cantly differing levels of freeze,
drought, earthquake, hurricane, or ty-
phoon susceptibility.

Local county office means the county
FSA office or USDA Service Center
that services the farm if an FSA farm
serial number has been assigned or, if
no serial number is assigned, then the
office that services the county in which
the eligible trees or vines are located.

Natural disaster means drought, ex-
cessive moisture, hail, freeze, tornado,
hurricane, earthquake, or excessive
wind.

Normal mortality means the percent-
age of plant loss on the individual
stand of eligible trees or eligible vines
which normally occurs in a 12-month
period.

Orchard means eligible trees planted
for commercial annual production of
fruit or nuts.

Owner means a person who has legal
ownership of the eligible trees or vines
as determined by FSA. Eligible tree or
vine owners need not own the land on
which the trees or vines are planted.

Seedling means an eligible tree which
was planted in the ground for commer-
cial purposes.

Total mortality means the actual per-
centage of eligible tree or eligible vine
losses on a given individual stand.

(c) The definitions set forth in this
section shall be applicable for all pur-
poses of administering the Tree Assist-
ance Program. The terms defined in
part 718 of this chapter shall also be ap-
plicable, except where those definitions
conflict with the definitions set forth
in this section.

§ 783.4 Program deadlines.
(a) A request for benefits under this

part to reimburse for losses to eligible
trees and eligible vines must be sub-
mitted to FSA at the local county of-
fice by close of business on Friday,
September 26, 1997.

(b) All related and supporting docu-
mentation shall be submitted at the
time the request for assistance is filed
or no later than September 30, 1997.

(c) The State committee shall allow
the county committee to approve late-
filed requests received after the enroll-
ment period ends, but no later than
September 30, 1997. Late-filed requests
will be accepted only for those owners
who applied late due to circumstances
beyond their control as determined by
the county committee and concurred
with by the State committee.

(d) The State committee may ap-
prove an extension, not to exceed 24
months beyond the date of application,
to complete TAP practices if delays are
determined to be beyond the control of
the applicant.

§ 783.5 Ownership, income and pay-
ment limitations.

(a) An eligible owner must:
(1) Own less than 500 acres of each

type of eligible tree or eligible vine, re-
gardless of their size or condition,
which produce annual crops for com-
mercial purposes, or are grown for har-
vest for commercial purposes; and

(2) Have owned the eligible trees or
eligible vines at the time the natural
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disaster occurred and continuously
until the application for TAP benefits
is submitted.

(b) No person, as defined in part 1400
of this title, as applicable, with an an-
nual gross revenue in excess of $2.5 mil-
lion for the 1996 tax year will be eligi-
ble for TAP benefits.

(c) The amount of payments which
any person, as determined in accord-
ance with part 1400 of this title, may
receive under this part in connection
with losses of eligible trees and eligible
vines, shall not exceed $25,000.

(d) An owner who acquires eligible
trees or eligible vines from a previous
owner approved for 1997 TAP shall not
receive additional program benefits
due to an increase in the number of
persons associated with the new owner-
ship. A new owner is allowed to receive
TAP benefits not paid to the previous
owner if the new owner:

(1) Acquires ownership of land or
trees for which TAP benefits have been
approved;

(2) Meets the income and payment
limitation under this part;

(3) Agrees to complete all practices
which the original owner has not com-
pleted; and

(4) Agrees to receive any remaining
payments and assumes full responsibil-
ity for all provisions of TAP, including
refund of payments made to the pre-
vious owner, if necessary.

(e) In the event the total amount of
claims submitted under this part dur-
ing the sign-up period exceeds the ap-
plicable funds available for such pe-
riod, such payments shall be reduced
by a uniform national percentage. Such
payment reductions shall be applied
after the imposition of applicable pay-
ment limitation provisions.

(f) Federal, State, and local govern-
ments and agencies and political sub-
divisions thereof are not eligible for
benefits under this part.

§ 783.6 Qualifying loss.

(a) An eligible owner may receive as-
sistance under this part for qualifying
loss of eligible trees, eligible orchard
tree seedlings, eligible vines or
cuttings as determined by the Deputy
Administrator for Farm Programs,
FSA:

(1) Which were destroyed or injured
as a result of a natural disaster, as de-
termined by the county committee in
accordance with the instructions of the
Deputy Administrator; and

(2) For which the total mortality
rate equals or exceeds 20 percent, after
deducting the normal mortality the
owner would have incurred.

(b) Qualifying loss determinations
shall be made on an individual stand
basis. A qualifying loss shall be the
loss for the individual stand of eligible
trees, or eligible vines, as appropriate,
after deducting the normal mortality
of such trees or vines, equal to or in ex-
cess of 20 percent mortality.

(c) Qualifying losses of eligible trees
or vines shall not include:

(1) Losses which could have been pre-
vented through readily-available horti-
cultural measures; or

(2) Losses of trees or vines which
would normally have been rehabili-
tated or replanted within the 12-month
period following the loss, in the ab-
sence of the natural disaster.

(d) When visible evidence of losses no
longer exists on the site where the eli-
gible trees or eligible vines were plant-
ed, acceptable evidence as determined
in accordance with instructions issued
by the Deputy Administrator must be
established for the county committee
to qualify the individual stand for the
program.

§ 783.7 Eligible costs.
(a) Payments will be made only to

the extent specifically provided for in
this part. An eligible owner shall be re-
imbursed under this part, to the extent
of the availability of funds, for an
amount not to exceed 100 percent of the
eligible costs of replanting or rehabili-
tating trees or vines, not in excess of
the number of trees or vines constitut-
ing the qualifying loss. Such reim-
bursement may be based on average
costs or the actual costs for the re-
planting, or rehabilitating practices, as
determined by the Deputy Adminis-
trator. If the costs are to replace eligi-
ble trees or eligible vines, the costs re-
imbursed under this part shall only be
for replacement seedlings or cuttings
of a size and quality determined by
Deputy Administrator to be sufficient
for that purpose. The costs for which
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cost-sharing shall be permitted shall
only be the costs of:

(1) The seedlings or cuttings, eligible
tree or vine rehabilitation measures;

(2) Site preparation measures and de-
bris handling measures that are normal
cultural practices for the type of indi-
vidual stand being re-established and
necessary to ensure successful plant
survival;

(3) Chemicals and nutrients if needed
to ensure successful plant survival; and

(4) Labor used to physically plant or
rehabilitate such seedlings or cuttings
as based on standard labor rates as de-
termined by the county committee.

(b) Costs eligible for reimbursement
under this part specifically exclude
items such as fencing, irrigation, irri-
gation equipment, measures to protect
seedlings from wildlife, and general
land and eligible tree or vine stand im-
provements, and re-establishing struc-
tures and windscreens.

(c) When eligible trees or eligible
vines are replanted instead of rehabili-
tated, the types planted may be dif-
ferent than those originally planted if
the new types have the same general
end use as determined by the county
committee. Payments will be based on
the lesser of rates established to plant
the types actually lost or the cost to
establish the trees or vines actually
used. Eligible costs shall not include
costs incurred for planting species of
seedlings or cuttings differing signifi-
cantly from the species of the seedlings
or cuttings constituting the qualifying
loss except as approved by the Deputy
Administrator. If such substitution is
approved, eligible costs shall be the
lesser of:

(1) The actual eligible costs incurred;
or

(2) The estimated eligible costs which
otherwise would have been incurred to
replant the species constituting the
qualifying loss.

(d) Costs eligible for reimbursement
under this part shall only include ex-
penditures approved within the limits
set by this part, including, but not lim-
ited to, those limits set forth in para-
graph (a) of this section. Eligible costs
include costs incurred before an appli-
cation for payment is submitted. Eligi-
ble costs shall only include those costs
for which the eligible owner has sub-

mitted documentation determined by
the county committee to adequately
document such costs. The county com-
mittee shall limit TAP payments for
eligible costs at the minimum level to
re-establish an individual stand, as de-
termined by the State committee.

(e) Payments shall not exceed the
lesser of 100 percent of the eligible
costs actually incurred by an eligible
applicant for replanting or rehabilitat-
ing the qualifying loss, or the average
cost to replant or rehabilitate the
qualifying loss, as determined by the
Deputy Administrator.

§ 783.8 Application process.
(a) Applications for payment shall be

filed by the eligible owner with the
local county office and shall contain an
estimate by the applicant of the num-
ber of eligible trees or eligible vines
which constitute the qualifying loss
and the amount of the acreage of the
individual stands with respect to which
the loss was suffered. The applicant
must provide sufficient evidence of the
losses so as to allow the county com-
mittee to determine qualifying losses.

(b)(1) The county committee or a des-
ignee may conduct field reviews to de-
termine the actual qualifying loss and
the acreage of individual stands with
respect to which the loss was suffered.
The county committee and, if des-
ignated by the county committee, the
county executive director, are author-
ized, subject to the provisions of this
part, to approve or disapprove all appli-
cations, subject to the limitations and
conditions of this part, provided the
applicant is not a county committee
member or an FSA employee.

(2) The State committee shall ap-
prove or disapprove applications of the
county committee members and all
FSA employees except applications
submitted by the State Executive Di-
rector, or by a State committee mem-
ber.

(3) The Deputy Administrator, or a
designee, shall approve or disapprove
applications of State committee mem-
bers and the State Executive Director.

(4) All applications forwarded to a
higher reviewing authority for consid-
eration shall be accompanied by com-
mittee recommendations. No applica-
tion shall be approved unless the owner
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meets all eligibility requirements. In-
formation furnished by the applicant
and any other information, including
knowledge of the county and State
committee members concerning the
owner’s normal operations, shall be
taken into consideration in making
recommendations and approvals. If in-
formation furnished by the owner is in-
complete or ambiguous and sufficient
information is not otherwise available
with respect to the owner’s farming op-
erations in order to make a determina-
tion as to the owner’s eligibility, the
owner’s application shall not be ap-
proved until sufficient additional infor-
mation is provided by the owner.

(c) If an owner is eligible to receive
payments under this part and the cata-
strophic risk protection crop insurance
program (7 CFR part 402), or the non-
insured crop disaster assistance pro-
gram (7 CFR part 1437) for the same
tree or vine loss, the eligible owner
must choose whether to receive the
other program benefits or payments
under this part. The eligible owner can-
not receive both. However, if the other
program benefits are not available
until after the eligible owner has re-
ceived benefits under this part, the eli-
gible owner may obtain the other pro-
gram benefits if the eligible owner re-
funds the total amount of the payment
received prior to receiving the other
program benefits. If the eligible owner
purchased additional coverage insur-
ance, as defined in 7 CFR 400.651, or is
eligible for emergency loans, the eligi-
ble owner will be eligible for assistance
under such program, and this part as
long as the amount received for the
loss under the additional coverage or
the emergency loan together with the
amount received from the other pro-
grams does not exceed the amount of
the actual loss of the eligible owner.

[62 FR 50850, Sept. 29, 1997, as amended at 63
FR 3791, Jan. 27, 1998]

§ 783.9 Obligations of an eligible
owner.

(a) Eligible owners must submit a re-
quest for assistance on the approved
form and must also submit all docu-
mentation requested by the appro-
priate official as necessary to make de-
terminations specified in this part.

(b) Eligible owners must:
(1) Comply with all terms and condi-

tions of this part;
(2) Execute all required documents;
(3) Comply with all applicable nox-

ious weed laws; and
(4) Complete the TAP practice within

24 months of the date the application is
approved.

(c) In the event of a determination
that a person was erroneously deter-
mined to be eligible or has become in-
eligible for all or part of a payment
made under this part for any reason,
including a failure to comply with the
terms and conditions of this part, or
other condition for payment imposed
by the county or State committee or
the Deputy Administrator, such person
shall refund any payment paid under
this part together with interest. Such
interest shall be charged at the rate de-
termined for late payment charges
under part 1403 of this title and com-
puted from the date of disbursement of
the payment to the date of the refund.

(d) Eligible owners must allow rep-
resentatives of FSA to visit the site for
the purposes of examining and certify-
ing mortality and practice completion.

§ 783.10 Partial performance.

(a) Participants may elect not to re-
plant the maximum amount of eligible
trees or eligible vines because of impo-
sition of the payment limitation in
§ 783.5(c) or any other reason. If owners
partially complete their practices after
they apply, but do not replant or reha-
bilitate all of their qualifying trees or
vines, the county committee shall cal-
culate payment based on the extent
performed.

(b) Eligible owners who have been
paid but choose not to complete the
practice by the final practice expira-
tion date shall refund their payments
with interest. Interest on these refunds
shall be calculated beginning on the
date the payment was disbursed. Such
refund amounts may be reduced, at the
discretion of the Deputy Adminis-
trator, when only part of the required
replanting practice is not imple-
mented.
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§ 783.11 Liens and claims of creditors;
set-offs.

Any payment or portion thereof due
any person under this part shall be al-
lowed without regard to questions of
title under State law, and without re-
gard to any claim or lien in favor of
any person except agencies of the U.S.
Government. The regulations govern-
ing set-offs and withholdings found at
part 792 of this chapter shall be appli-
cable to this part.

§ 783.12 Appeals.

Any person who is dissatisfied with a
determination made with respect to
this part may make a request for re-
consideration or appeal of such deter-
mination in accordance with the appeal
regulations set forth at part 11 of this
title and part 780 of this chapter.

§ 783.13 Misrepresentation and scheme
or device.

(a) A person shall be ineligible to re-
ceive assistance under this program if
such person is determined by the State
committee or the county committee to
have:

(1) Adopted any scheme or device
which tends to defeat the purpose of
this program;

(2) Made any fraudulent representa-
tion; or

(3) Misrepresented any fact affecting
a program determination.

(b) All moneys paid by CCC under
this part to any such person or to any
other person as a result of such per-
son’s actions shall be refunded to CCC
with interest together with such other
sums as may become due. The party
engaged in acts prohibited by this sec-
tion and the party receiving payment
shall be jointly and severally liable for
any refund due under this section and
for related charges. The remedies pro-
vided to CCC in this part shall be in ad-
dition to other civil, criminal, or ad-
ministrative remedies which may
apply.

§ 783.14 Estates, trusts, and minors.
(a) Program documents executed by

persons legally authorized to represent
estates or trusts will be accepted only
if such person furnishes evidence of the
authority to execute such documents.

(b) A minor who is an otherwise eligi-
ble owner shall be eligible for assist-
ance under this subpart only if such
person meets one of the following re-
quirements:

(1) The minor establishes that the
right of majority has been conferred on
the minor by court proceedings or by
statute;

(2) A guardian has been appointed to
manage the minor’s property and the
applicable program documents are exe-
cuted by the guardian; or

(3) A bond is furnished under which
the surety guarantees any loss in-
curred for which the minor would be
liable had the minor been an adult.

§ 783.15 Death, incompetency, or dis-
appearance.

In the case of death, incompetency or
disappearance of any owner who is eli-
gible to receive assistance in accord-
ance with this part, such person or per-
sons specified in part 707 of this chap-
ter may receive such assistance.

§ 783.16 Other regulations.

In addition to any other regulations
as may be applicable, the following
regulations shall also apply to this
part:

(a) Part 11 of this title, National Ap-
peals Division Rules of Foreclosure;

(b) Part 12 of this title, Highly Erod-
ible Land and Wetland Conservation;

(c) Part 703 of this chapter, Debt Set-
tlements, Policies and Procedures;

(d) Part 718 of this chapter, Provi-
sions Applicable to Multiple Programs;

(e) Part 780 of this chapter, Appeal
Regulations;

(f) Part 1400 of this title, Payment
Limitation and Payment Eligibility;
and

(g) Part 1404 of this title, Assign-
ments.

§ 783.17 Paperwork Reduction Act as-
signed numbers.

The information collection require-
ments of this part have been submitted
to the Office of Management and Budg-
et (OMB) for purposes of the Paperwork
Reduction Act.
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