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(b) Parties. Hearings are not to be public
and are to be attended only by representa-
tives of the association and of the Govern-
ment, and such other persons as either the
association or the Government desires to
have appear for purposes of submitting infor-
mation or as counsel.

(c) Conduct of hearing. The Director or Act-
ing Director of the Dairy Division, or a per-
son designated by him, shall preside at the
hearing. The hearing shall be conducted in
such manner as will be most conducive to
the proper disposition of the matter. Written
statements or briefs may be filed by the as-
sociation within the time specified by the
presiding officer.

(d) Preliminary report. The presiding officer
shall prepare a preliminary report setting
forth a recommendation as to what action
shall be taken and the basis for such action.
A copy of said report shall be served upon
the association by mail or in person. The as-
sociation may file exceptions to said report
within 10 days after service thereof.

(e) Final report. After due consideration of
all the facts and the exceptions, if any, the
Director of the Dairy Division shall issue a
final report setting forth the action to be
taken and the basis for such action.

Subpart—Procedure for the Conduct
of Referenda in Connection With
Marketing Orders for Fruits, Vege-
tables, and Nuts Pursuant to the
Agricultural Marketing Agreement
Act of 1937, as Amended

AUTHORITY: Secs. 1–19, 48 Stat. 31, as
amended; 7 U.S.C. 601–674.

SOURCE: 30 FR 15414, Dec. 15, 1965, unless
otherwise noted.

§ 900.400 General.
Referenda for the purpose of ascertaining

whether the issuance by the Secretary of Ag-
riculture of a marketing order to regulate
the handling of any fruit, vegetable, or nut,
or product thereof, or the continuance or
termination of such an order, is approved or
favored by producers or processors shall, un-
less supplemented or modified by the Sec-
retary, be conducted in accordance with this
subpart.

§ 900.401 Definitions.
(a) Act means Public Act No. 10, 73d Con-

gress (48 Stat. 31), as amended, and as reen-
acted and amended by the Agricultural Mar-
keting Agreement Act of 1937 (50 Stat. 246),
as amended (7 U.S.C. 601–674).

(b) Secretary means the Secretary of Agri-
culture of the United States, or any officer
or employee of the Department to whom au-
thority has heretofore been delegated, or to
whom authority may hereafter be delegated,

to act in his stead; and Department means the
United States Department of Agriculture.

(c) Administrator means the Administrator
of the Agricultural Marketing Service, with
power to redelegate, or any officer or em-
ployee of the Department to whom authority
has been delegated or may hereafter be dele-
gated to act in his stead.

(d) Order means the marketing order (in-
cluding an amendatory order) with respect
to which the Secretary has directed that a
referendum be conducted.

(e) Referendum agent means the individual
or individuals designated by the Secretary to
conduct the referendum.

(f) Representative period means the period
designated by the Secretary pursuant to sec-
tion 8c of the Act (7 U.S.C. 608c).

(g) Person means any individual, partner-
ship, corporation, association, or other busi-
ness unit. For the purpose of this definition,
the term ‘‘partnership’’ includes (1) a hus-
band and wife who have title to, or leasehold
interest in, land as tenants in common, joint
tenants, tenants by the entirety, or, under
community property laws, as community
property, and (2) so-called ‘‘joint ventures,’’
wherein one or more parties to the agree-
ment, informal or otherwise, contributed
capital and others contribute labor, manage-
ment, equipment, or other services, or any
variation of such contributions by two or
more parties, so that it results in the grow-
ing of the commodity for market and the au-
thority to transfer title to the commodity so
produced.

(h) Producer means any person defined as a
producer in the order who: (1) Owns and
farms land, resulting in his ownership of the
commodity produced thereon; (2) rents and
farms land, resulting in his ownership of all
or a portion of the commodity produced
thereon; or (3) owns land which he does not
farm and, as rental for such land, obtains the
ownership of a portion of the commodity
produced thereon. Ownership of, or leasehold
interest in, land and the acquisition, in any
manner other than as hereinbefore set forth,
of legal title to the commodity grown there-
on shall not be deemed to result in such own-
ers or lessees becoming producers.

[30 FR 15414, Dec. 15, 1965, as amended at 37
FR 8059, Apr. 25, 1972]

§ 900.402 Voting.
(a) Each person who is a producer, as de-

fined in this subpart, at the time of the ref-
erendum and who also was a producer during
the representative period, shall be entitled
to only one vote in the referendum, except
that: (1) In a landlord-tenant relationship,
wherein each of the parties is a producer,
each such producer shall be entitled to one
vote in the referendum; and (2) a cooperative
association of producers, bona fide engaged
in marketing the commodity or product
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thereof proposed to be regulated, or in ren-
dering services for or advancing the interest
of the producers of such commodity or prod-
uct, may, if it elects to do so, vote, both by
number and total volume, for the producers
who are members of, stockholders in, or
under contract with such association.

(b) Whenever, as required by the act, proc-
essors vote on the issuance of an order, each
processor who is engaged in canning or freez-
ing within the production area of the com-
modity covered by the order shall be entitled
to vote in the referendum the quantity of
such commodity canned or frozen within the
production area for market by him during
the representative period determined by the
Secretary.

(c) Proxy voting is not authorized but an
officer or employee of a corporate producer,
processor or cooperative association, or an
administrator, executor or trustee of a pro-
ducing estate may cast a ballot on behalf of
such producer, processor, estate, or coopera-
tive association. Any individual so voting in
a referendum shall certify that he is an offi-
cer or employee of the producer, processor,
or cooperative association, or an adminis-
trator, executor, or trustee of a producing
estate, and that he has the authority to take
such action. Upon request of the referendum
agent, the individual shall submit adequate
evidence of such authority.

(d) Each producer, cooperative association
of producers, and processor entitled to vote
in a referendum shall be entitled to cast one
ballot in the referendum. Each producer, co-
operative association of producers, and proc-
essor casting more than one ballot with con-
flicting votes shall thereby invalidate all
ballots cast by such producer, cooperative
association of producers, or processor in such
referendum.

§ 900.403 Instructions.
The referendum agent shall conduct the

referendum, in the manner herein provided,
under supervision of the Administrator. The
Administrator may prescribe additional in-
structions, not inconsistent with the provi-
sions hereof, to govern the procedure to be
followed by the referendum agent. Such
agent shall:

(a) Determine the time of commencement
and termination of the period of the ref-
erendum, and the time prior to which all
ballots must be cast.

(b) Determine whether ballots may be cast
by mail, at polling places, at meetings of
producers or processors, or by any combina-
tion of the foregoing.

(c) Provide ballots and related material to
be used in the referendum. Ballot material
shall provide for recording essential informa-
tion for ascertaining (1) whether the person
voting, or on whose behalf the vote is cast, is
an eligible voter, and (2) the total volume (i)
produced for market during the representa-

tive period, or (ii) canned or frozen for mar-
ket during the representative period.

(d) Give reasonable advance notice of the
referendum (1) by utilizing without adver-
tising expense available media of public in-
formation (including, but not being limited
to, press and radio facilities) serving the pro-
duction area, announcing the dates, places,
or methods of voting, eligibility require-
ments, and other pertinent information, and
(2) by such other means as said agent may
deem advisable.

(e) Make available to producers and the
aforesaid cooperative associations which in-
dicate to the agent their intentions to vote,
and to processors when required, instruc-
tions on voting, appropriate ballot and cer-
tification forms, and, except in the case of a
referendum on the termination or continu-
ance of an order, the text of the proposed
order and a summary of its terms and condi-
tions: Provided, That no person who claims
to be qualified to vote shall be refused a
ballot.

(f) If ballots are to be cast by mail, cause
all the material specified in paragraph (e) of
this section to be mailed to each producer
(and processor when required) whose name
and address is known to the referendum
agent.

(g) If ballots are to be cast at polling
places or meetings, determine the necessary
number of polling or meeting places, des-
ignate them, announce the time of each
meeting or the hours during which each poll-
ing place will be open, provide the material
specified in paragraph (e) of this section, and
provide for appropriate custody of ballot
forms and delivery to the referendum agent
of ballots cast.

(h) At the conclusion of the referendum,
canvass the ballots, tabulate the results,
and, except as otherwise directed, report the
outcome to the Administrator and promptly
thereafter submit the following:

(1) All ballots received by the agent and
appointees, together with a certificate to the
effect that the ballots forwarded are all of
the ballots cast and received by such persons
during the referendum period;

(2) A list of all challenged ballots deemed
to be invalid; and

(3) A tabulation of the results of the ref-
erendum and a report thereon, including a
detailed statement explaining the method
used in giving publicity to the referendum
and showing other information pertinent to
the manner in which the referendum was
conducted.

§ 900.404 Subagents.
The referendum agent may appoint any

person or persons deemed necessary or desir-
able to assist said agent in performing his
functions hereunder. Each person so ap-
pointed may be authorized by said agent to
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perform, in accordance with the require-
ments herein set forth, any or all of the fol-
lowing functions (which, in the absence of
such appointment, shall be performed by said
agent):

(a) Give public notice of the referendum in
the manner specified herein;

(b) Preside at a meeting where ballots are
to be cast or as poll officer at a polling place;

(c) Distribute ballots and the aforesaid
texts to producers (and to processors when
required) and receive any ballots which are
cast; and

(d) Record the name and address of each
person receiving a ballot from, or casting a
ballot with, said subagent and inquire into
the eligibility of such person to vote in the
referendum.

§ 900.405 Ballots.
The referendum agent and his appointees

shall accept all ballots cast; but, should
they, or any of them, deem that a ballot
should be challenged for any reason, said
agent or appointee shall endorse above his
signature, on said ballot, a statement to the
effect that such ballot was challenged, by
whom challenged, the reasons therefor, the
results of any investigations made with re-
spect thereto, and the disposition thereof.
Invalid ballots shall not be counted.

§ 900.406 Referendum report.
Except as otherwise directed, the Adminis-

trator shall prepare and submit to the Sec-
retary a report on results of the referendum,
the manner in which it was conducted, the
extent and kind of public notice given, and
other information pertinent to analysis of
the referendum and its results.

§ 900.407 Confidential information.
All ballots cast and the contents thereof

(whether or not relating to the identity of
any person who voted or the manner in
which any person voted) and all information
furnished to, compiled by, or in possession
of, the referendum agent shall be treated as
confidential.

Subpart—Public Information

AUTHORITY: 5 U.S.C. 301, 552.

SOURCE: 40 FR 20267, May 9, 1975, unless
otherwise noted.

AVAILABILITY OF PROGRAM INFORMATION,
STAFF MANUALS AND INSTRUCTIONS, AND
RELATED MATERIAL

§ 900.500 General.
This subpart is issued in accordance with

the regulations of the Secretary of Agri-
culture in part 1, subpart A, of subtitle A of
this title (7 CFR 1.1–1.16), and appendix A
thereto, implementing the Freedom of Infor-

mation Act (5 U.S.C. 552). The Secretary’s
regulations, as implemented by the regula-
tions of this subpart, govern the availability
of records of AMS to the public.

§ 900.501 Public inspection and copying.
(a) Facilities for public inspection and

copying of the indexes and materials re-
quired to be made available under § 1.2(a) of
this title will be provided by AMS during
normal hours of operation. Request for this
information should be made to the Freedom
of Information Act Officer at the following
address:

Freedom of Information Act Officer, Agricul-
tural Marketing Service, United States De-
partment of Agriculture, Washington, DC
20250.

(b) Copies of such material may be ob-
tained in person or by mail. Applicable fees
for copies will be charged in accordance with
the regulations prescribed by the Director,
Office of Operations and Finance, USDA.

[44 FR 39151, July 5, 1979]

§ 900.502 Indexes.
Pursuant to the regulations in § 1.4(b) of

this title, AMS will maintain and make
available for public inspection and copying
current indexes of all material required to be
made available in § 1.2(a) of this title. Notice
is hereby given that publication of these in-
dexes is unnecessary and impractical, since
the material is voluminous and does not
change often enough to justify the expense of
publication.

[44 FR 39151, July 5, 1979]

§ 900.503 Request for records.
(a) Requests for records under 5 U.S.C.

552(a)(3) shall be made in accordance with
§ 1.3(a) of this title. Authority to make deter-
minations regarding initial requests in ac-
cordance with § 1.4(c) of this title is dele-
gated to the Freedom of Information Act Of-
ficer of AMS. Requests should be submitted
to the FOIA Officer at the following address:

Freedom of Information Act Officer (FOIA
Request), Agricultural Marketing Service,
United States Department of Agriculture,
Washington, DC 20250.

(b) The request shall identify each record
with reasonable specificity as prescribed in
§ 1.3 of this title.

(c) The FOIA Officer is authorized to re-
ceive requests and to exercise the authority
to (1) make determinations to grant requests
or deny initial requests, (2) extend the ad-
ministrative deadline, (3) make discre-
tionary release of exempt records, and (4)
make determinations regarding charges pur-
suant to the fee schedule.

[44 FR 39151, July 5, 1979]
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