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acquired by or furnished to or in the posses-
sion or custody of such official pursuant to
the provisions of a marketing agreement or
marketing order shall be subject to a penalty
of $100 for each offense. (The civil penalty
provided in this section is prescribed under
the authority contained in sec. 10(c) of the
Act (7 U.S.C. 610(c)); this provision is not in-
tended to supersede the provision in sec.
8d(2) of the Act (7 U.S.C. 608d(2)) for criminal
liability and removal from office.

Subpart—Procedure for Conduct of
Referenda To Determine Producer
Approval of Milk Marketing Or-
ders To Be Made Effective Pursu-
ant to Agricultural Marketing
Agreement Act of 1937, as
Amended

AUTHORITY: Secs. 1–19, 48 Stat. 31, as
amended; 7 U.S.C. 601–674.

SOURCE: 30 FR 15412, Dec. 15, 1965, unless
otherwise noted.

§ 900.300 General.
Unless otherwise prescribed, the procedure

contained in this subpart shall be applicable
to each producer referendum conducted for
the purpose of ascertaining whether the
issuance by the Secretary of a milk mar-
keting order is approved or favored, as re-
quired under the applicable provisions of the
Agricultural Marketing Agreement Act of
1937, as amended (48 Stat. 31, as amended, 7
U.S.C. 601–674). The procedure in this subpart
replaces the procedure for conducting simi-
lar referenda (15 FR 5177) issued August 7,
1950.

§ 900.301 Definitions.
As used in this subpart and in all supple-

mentary instructions, forms, and documents,
unless the context or subject matter other-
wise requires, the following terms shall have
the following meanings:

(a) Act. ‘‘Act’’ means Public Act. No. 10, 73d
Congress (48 Stat. 31), as amended and as re-
enacted and amended by the Agricultural
Marketing Agreement Act of 1937 (50 Stat.
246), as amended.

(b) Department. ‘‘Department’’ means the
United States Department of Agriculture.

(c) Secretary. ‘‘Secretary’’ means the Sec-
retary of Agriculture of the United States,
or any officer or employee of the Department
to whom authority has heretofore been dele-
gated, or to whom authority may hereafter
be delegated, to act in his stead.

(d) Administrator. ‘‘Administrator’’ means
the Administrator of the Agricultural Mar-
keting Service, with power to redelegate, or
any officer or employee of the Department to
whom authority has been delegated or may
hereafter be delegated to act in his stead.

(e) Person. ‘‘Person’’ includes any indi-
vidual, partnership, corporation, association,
and any other business unit.

(f) Order. ‘‘Order’’ means the marketing
order (including an amendatory order) with
respect to which the Secretary has directed
that a referendum be conducted.

(g) Producer. ‘‘Producer’’ means any person
who is a dairy farmer and who, during the
representative period, met the requirements
of the term ‘‘producer’’ as defined in the
order had such order been in effect during
the representative period.

(h) Handler. ‘‘Handler’’ means any person
who, during the representative period, met
the requirements of the term ‘‘handler’’ as
defined in the order had such order been in
effect during the representative period.

(i) Referendum agent. ‘‘Referendum agent’’
means the person designated by the Sec-
retary to conduct the referendum.

(j) Representative period. ‘‘Representative
period’’ means the period designated by the
Secretary pursuant to section 8c of the act (7
U.S.C. 608c).

(k) Cooperative association. ‘‘Cooperative as-
sociation’’ means any association of pro-
ducers that the administrator has found to
be qualified pursuant to section 608c(12) of
the Act.

[30 FR 15412, Dec. 5, 1965, as amended at 37
FR 8059, Apr. 25, 1972]

§ 900.302 Associations eligible to vote.
(a) Any association of producers, not pre-

viously determined to be a cooperative asso-
ciation may file an application for a deter-
mination as to whether it is a cooperative
association and thus eligible to vote in a ref-
erendum. Such application shall be filed
with the Administrator at least 60 days prior
to the holding of the referendum: Provided,
however, That the Administrator may permit
the filing of an application in less than 60
days when, in the opinion of the Adminis-
trator, such filing would not delay the con-
duct of the referendum.

(b) Within a time fixed by the referendum
agent, but not later than 5 days prior to the
final date for balloting, each cooperative as-
sociation electing to vote shall, upon the re-
quest of the referendum agent, furnish to
him a certified list showing the name and ad-
dress of each producer for whom it claims
the right to vote and the plant at which such
person’s milk was received during the rep-
resentative period.

§ 900.303 Conduct of referendum.
The referendum shall be conducted by mail

in the manner prescribed in this subpart.
The referendum agent may utilize such per-
sonnel or agencies of the Department as are
deemed necessary by the Administrator.
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§ 900.304 Who may vote.
(a) Each producer shall be entitled to only

one vote and to cast one ballot in each ref-
erendum; and no person who may claim to be
a producer shall be refused a ballot. Each
producer casting more than one ballot with
conflicting votes shall thereby invalidate all
ballots cast by such producer in such ref-
erendum. Each ballot cast shall contain a
certification by the person casting the ballot
that he is a producer.

(b) Except as provided in section 8c(5)(B) of
the Act, as amended, any cooperative asso-
ciation eligible under § 900.302 may, if it
elects to do so, vote and cast one ballot for
producers who are members of, stockholders
in, or under contract with, such cooperative
association. A cooperative association shall
submit with its ballot, a certified copy of the
resolution authorizing the casting of the
ballot. Each such cooperative association en-
titled to vote in a referendum casting more
than one ballot with conflicting votes shall
thereby invalidate all ballots cast by such
voter in such referendum.

(c) Voting by proxy or agent, or in any
manner, except by the producer or coopera-
tive association will not be permitted; how-
ever, a producer which is other than an indi-
vidual may cast its ballot by a person who is
duly authorized and such ballot shall contain
a certification by such person that the per-
son on whose behalf the ballot is cast is a
producer.

§ 900.305 Duties of referendum agent.
The referendum agent shall also:
(a) For purposes of mailing, prepare a

record of producers which will disclose the
name of each such person, his address, the
name of the handler who received the pro-
ducer’s milk during the representative pe-
riod, and the name of the cooperative asso-
ciation, if any, which claims the right to
vote for the producer. Such record may be
compiled from readily available sources, in-
cluding the following:

(1) Records of the Department;
(2) Producer records supplied by handlers;
(3) Health authority records;
(4) Certifications signed by dairy farmers

who claim to be producers;
(5) Any other reliable sources of informa-

tion which may be available to the ref-
erendum agent.

(b) Apply, as a guide, the following criteria
in preparing a record of producers:

(1) When the order requires approval by an
appropriate health authority before a person
meets the definition of producer, only those
persons having such approval and who other-
wise meet the definition may be regarded as
producers. When the definition of producer
requires the shipment of milk to a handler or
a plant as well as health authority approval,
only those persons having such approval and

whose milk was received by a handler or at
a plant may be regarded as producers.

(2) When the order requires shipment to a
handler or to a plant, without regard to
health authority approval, a person may not
be regarded as a producer, except as provided
in paragraph (b)(6) of this section, unless his
name appears on the handler’s producer
records.

(3) In the case of a producer that is other
than an individual, the business unit shall be
regarded as the producer.

(4) No person may be included in the record
more than once although he may operate
more than one farm, hold more than one
health authority approval, or appear on
more than one handler’s producer records.

(5) In the event the health authority
records are not available, are inaccurate, or
are incomplete, the appearance of the pro-
ducer’s name on a handler’s records as an ap-
proved producer shall be prima facie evi-
dence of health authority approval.

(6) In the event any handler refuses or fails
to make his records available to the ref-
erendum agent, a certification signed by the
producer shall be regarded by the referendum
agent as prima facie evidence that such per-
son is eligible to vote.

(c) Verify the information supplied by each
cooperative association which wishes to vote
on behalf of producers, as follows:

(1) Examine the records of the cooperative
association for the prupose of ascertaining
whether each producer claimed by the coop-
erative association is a member of, stock-
holder in, or under contract with the cooper-
ative association.

(2) Identify the persons ascertained to be
members of, stockholders in, or under con-
tract with a cooperative association which
wishes to vote on behalf of its producers with
the names of producers which appear on the
record compiled pursuant to paragraph (a) of
this section.

(3) In determining whether a cooperative
association may vote on behalf of a producer
the following criteria shall be used:

(i) The cooperative association may vote
for each producer who is a member of, stock-
holder in, or under contract with such coop-
erative association on the date of the order
directing that the referendum be conducted.

(ii) The cooperative association may cast
only one ballot for all such producers.

(iii) Whenever more than one cooperative
association claims the right to vote for a
producer only the cooperative association
which furnished evidence satisfactory to the
referendum agent that such association was
in fact marketing the milk of the producer
on the date of the referendum order may
vote for such producer.

§ 900.306 Notice of the referendum.
(a) The referendum agent shall at least 5

days prior to the final date for balloting:

VerDate 23<MAR>99 08:29 Mar 25, 1999 Jkt 183018 PO 00000 Frm 00023 Fmt 8009 Sfmt 8003 Y:\SGML\183018T.XXX pfrm03 PsN: 183018T



30

7 CFR Ch. X (1–1–99 Edition)Pt. 900 (Note)

(1) Mail to each cooperative association
which has elected to cast a ballot on behalf
of its producers and to each of all other
known producers, a notice of the referendum
which will include instructions for com-
pleting the ballot, a statement as to the
time within which the ballot must be mailed
to, and received by, the referendum agent, a
copy of the final decision, and a ballot con-
taining a description of the terms and condi-
tions of the order.

(2) Give public notice of the referendum:
(i) By furnishing press releases and other

information to available media of public in-
formation (including but not limited to
press, radio, and television facilities) serving
the area, announcing the time within which
ballots must be completed and mailed to and
received by the referendum agent, eligibility
requirements, where additional information
may be procured, and other pertinent infor-
mation; and

(ii) By such other means as said agent may
deem advisable.

§ 900.307 Time for voting.
There shall be no voting except within the

time specified by the referendum agent as
stated in the notice of the referendum.

§ 900.308 Tabulation of ballots.
(a) General. The referendum agent shall

verify the information supplied with each
ballot. If he ascertains that the person who
cast the ballot was eligible to do so, that the
ballot is complete and was mailed and re-
ceived within the prescribed time, the ballot
shall be eligible to be counted. If the ref-
erendum agent ascertains that the person
who cast the ballot was not eligible to do so,
or if the producer who cast the ballot was a
member of, stockholder in, or under contract
with a cooperative association which cast a
valid ballot, or if the ballot is not completed
or cast in accordance with instructions, or if
the ballot was not mailed to or received by
the referendum agent within the prescribed
time, the ballot shall be marked ‘‘disquali-
fied’’ with a notation on the ballot as to the
reason for the disqualification. The total
number of ballots cast, including the dis-
qualified ballots, shall be ascertained. The
number of eligible ballots cast approving and
the number of eligible ballots cast dis-
approving the issuance of the order shall also
be ascertained. The ballots marked ‘‘dis-
qualified’’ shall not be considered as approv-
ing or disapproving the issuance of the order,
and the persons who cast such ballots shall
not be regarded as participating in the ref-
erendum.

(b) Individual-handler pool provisions. When-
ever separate approval of the pooling provi-
sions of the order is required by section
608c(5)(B)(i) of the Act, any ballot which ap-
proves the issuance of the order and dis-
approves the pooling provisions, or approves

the pooling provisions and disapproves the
issuance of the order, shall be disqualified;
and the referendum agent shall mark the
ballot accordingly.

(c) Record of results of the referendum. The
referendum agent shall notify the Adminis-
trator of the number of eligible ballots cast,
the count of the votes, the number of dis-
qualified ballots and the number of pro-
ducers who were eligible to cast ballots. The
referendum agent shall seal the ballots, in-
cluding those marked ‘‘disqualified’’, the list
of eligible voters and tabulation of ballots,
and shall transmit to the Administrator a
complete detailed report of all action taken
in connection with the referendum together
with all the ballots cast and all other infor-
mation furnished to or compiled by the ref-
erendum agent.

(d) Announcement of the results of the ref-
erendum. Announcement of the results of the
referendum will be made only at the direc-
tion of the Secretary. The referendum agent,
or others who assist in the referendum, shall
not disclose the results of the referendum or
the total number of ballots cast.

§ 900.309 Confidential information.
The ballots cast, the identity of any person

who voted, or the manner in which any per-
son voted and all information furnished to,
compiled by, or in the possession of the ref-
erendum agent, shall be regarded as con-
fidential.

§ 900.310 Supplementary instructions.
The Administrator is authorized to issue

instructions and to prescribe forms and
ballots, not inconsistent with the provisions
of this subpart, to govern the conduct of
referenda by referendum agents.

§ 900.311 Submittals or requests.
Interested persons may secure information

or make submittals or requests to the Ad-
ministrator with respect to the provisions
contained in this subpart.

Subpart—Procedure for Determining
the Qualification of Cooperative
Milk Marketing Associations

AUTHORITY: Secs. 1–19, 48 Stat. 31, as
amended; 7 U.S.C. 601–674.

SOURCE: 32 FR 9821, July 6, 1967, unless oth-
erwise noted.

§ 900.350 General statement.
Cooperative marketing associations apply

for qualification by the Secretary under the
Federal milk order program for certain
privileges and exemptions. These privileges
and exemptions are expressed in the Agricul-
tural Marketing Agreement Act of 1937 (50
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