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SOURCE: 61 FR 68554, Dec. 30, 1996, unless
otherwise noted.

REGULATIONS

§ 9.1 Authority, purpose, and scope.
(a) Authority. The Office of the Comp-

troller of the Currency (OCC) issues
this part pursuant to its authority
under 12 U.S.C. 24 (Seventh), 92a, and
93a, and 15 U.S.C. 78q, 78q–1, and 78w.

(b) Purpose. The purpose of this part
is to set forth the standards that apply
to the fiduciary activities of national
banks.

(c) Scope. This part applies to all na-
tional banks that act in a fiduciary ca-
pacity, as defined in § 9.2(e). This part
also applies to all Federal branches of
foreign banks to the same extent as it
applies to national banks.

§ 9.2 Definitions.
For the purposes of this part, the fol-

lowing definitions apply:
(a) Affiliate has the same meaning as

in 12 U.S.C. 221a(b).
(b) Applicable law means the law of a

state or other jurisdiction governing a
national bank’s fiduciary relationships,
any applicable Federal law governing
those relationships, the terms of the
instrument governing a fiduciary rela-
tionship, or any court order pertaining
to the relationship.

(c) Custodian under a uniform gifts to
minors act means a fiduciary relation-
ship established pursuant to a state
law substantially similar to the Uni-
form Gifts to Minors Act or the Uni-
form Transfers to Minors Act as pub-
lished by the American Law Institute.

(d) Fiduciary account means an ac-
count administered by a national bank
acting in a fiduciary capacity.

(e) Fiduciary capacity means: trustee,
executor, administrator, registrar of
stocks and bonds, transfer agent,
guardian, assignee, receiver, or custo-
dian under a uniform gifts to minors
act; investment adviser, if the bank re-
ceives a fee for its investment advice;
any capacity in which the bank pos-
sesses investment discretion on behalf
of another; or any other similar capac-
ity that the OCC authorizes pursuant
to 12 U.S.C. 92a.

(f) Fiduciary officers and employees
means all officers and employees of a

national bank to whom the board of di-
rectors or its designee has assigned
functions involving the exercise of the
bank’s fiduciary powers.

(g) Fiduciary powers means the au-
thority the OCC permits a national
bank to exercise pursuant to 12 U.S.C.
92a. The extent of fiduciary powers is
the same for out-of-state national
banks as for in-state national banks,
and that extent depends upon what
powers the state grants to the fidu-
ciaries in the state with which national
banks compete.

(h) Guardian means the guardian or
conservator, by whatever name used by
state law, of the estate of a minor, an
incompetent person, an absent person,
or a person over whose estate a court
has taken jurisdiction, other than
under bankruptcy or insolvency laws.

(i) Investment discretion means, with
respect to an account, the sole or
shared authority (whether or not that
authority is exercised) to determine
what securities or other assets to pur-
chase or sell on behalf of the account.
A bank that delegates its authority
over investments and a bank that re-
ceives delegated authority over invest-
ments are both deemed to have invest-
ment discretion.

§ 9.3 Approval requirements.
(a) A national bank may not exercise

fiduciary powers unless it obtains prior
approval from the OCC to the extent
required under 12 CFR 5.26.

(b) A person seeking approval to or-
ganize a special-purpose national bank
limited to fiduciary powers shall file
an application with the OCC pursuant
to 12 CFR 5.20.

§ 9.4 Administration of fiduciary pow-
ers.

(a) Responsibilities of the board of di-
rectors. A national bank’s fiduciary ac-
tivities shall be managed by or under
the direction of its board of directors.
In discharging its responsibilities, the
board may assign any function related
to the exercise of fiduciary powers to
any director, officer, employee, or com-
mittee thereof.

(b) Use of other personnel. The na-
tional bank may use any qualified per-
sonnel and facilities of the bank or its
affiliates to perform services related to
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the exercise of its fiduciary powers,
and any department of the bank or its
affiliates may use fiduciary officers,
employees, and facilities to perform
services unrelated to the exercise of fi-
duciary powers, to the extent not pro-
hibited by applicable law.

(c) Agency agreements. Pursuant to a
written agreement, a national bank ex-
ercising fiduciary powers may perform
services related to the exercise of fidu-
ciary powers for another bank or other
entity, and may purchase services re-
lated to the exercise of fiduciary pow-
ers from another bank or other entity.

(d) Bond requirement. A national bank
shall ensure that all fiduciary officers
and employees are adequately bonded.

§ 9.5 Policies and procedures.

A national bank exercising fiduciary
powers shall adopt and follow written
policies and procedures adequate to
maintain its fiduciary activities in
compliance with applicable law.
Among other relevant matters, the
policies and procedures should address,
where appropriate, the bank’s:

(a) Brokerage placement practices;
(b) Methods for ensuring that fidu-

ciary officers and employees do not use
material inside information in connec-
tion with any decision or recommenda-
tion to purchase or sell any security;

(c) Methods for preventing self-deal-
ing and conflicts of interest;

(d) Selection and retention of legal
counsel who is readily available to ad-
vise the bank and its fiduciary officers
and employees on fiduciary matters;
and

(e) Investment of funds held as fidu-
ciary, including short-term invest-
ments and the treatment of fiduciary
funds awaiting investment or distribu-
tion.

§ 9.6 Review of fiduciary accounts.

(a) Pre-acceptance review. Before ac-
cepting a fiduciary account, a national
bank shall review the prospective ac-
count to determine whether it can
properly administer the account.

(b) Initial post-acceptance review. Upon
the acceptance of a fiduciary account
for which a national bank has invest-
ment discretion, the bank shall con-
duct a prompt review of all assets of

the account to evaluate whether they
are appropriate for the account.

(c) Annual review. At least once dur-
ing every calendar year, a bank shall
conduct a review of all assets of each
fiduciary account for which the bank
has investment discretion to evaluate
whether they are appropriate, individ-
ually and collectively, for the account.

§ 9.8 Recordkeeping.

(a) Documentation of accounts. A na-
tional bank shall adequately document
the establishment and termination of
each fiduciary account and shall main-
tain adequate records for all fiduciary
accounts.

(b) Retention of records. A national
bank shall retain records described in
paragraph (a) of this section for a pe-
riod of three years from the later of the
termination of the account or the ter-
mination of any litigation relating to
the account.

(c) Separation of records. A national
bank shall ensure that records de-
scribed in paragraph (a) of this section
are separate and distinct from other
records of the bank.

§ 9.9 Audit of fiduciary activities.

(a) Annual audit. At least once during
each calendar year, a national bank
shall arrange for a suitable audit (by
internal or external auditors) of all sig-
nificant fiduciary activities, under the
direction of its fiduciary audit com-
mittee, unless the bank adopts a con-
tinuous audit system in accordance
with paragraph (b) of this section. The
bank shall note the results of the audit
(including significant actions taken as
a result of the audit) in the minutes of
the board of directors.

(b) Continuous audit. In lieu of per-
forming annual audits under paragraph
(a) of this section, a national bank may
adopt a continuous audit system under
which the bank arranges for a discrete
audit (by internal or external auditors)
of each significant fiduciary activity
(i.e., on an activity-by-activity basis),
under the direction of its fiduciary
audit committee, at an interval com-
mensurate with the nature and risk of
that activity. Thus, certain fiduciary
activities may receive audits at inter-
vals greater or less than one year, as
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appropriate. A bank that adopts a con-
tinuous audit system shall note the re-
sults of all discrete audits performed
since the last audit report (including
significant actions taken as a result of
the audits) in the minutes of the board
of directors at least once during each
calendar year .

(c) Fiduciary audit committee. A na-
tional bank’s fiduciary audit com-
mittee must consist of a committee of
the bank’s directors or an audit com-
mittee of an affiliate of the bank. How-
ever, in either case, the committee:

(1) Must not include any officers of
the bank or an affiliate who participate
significantly in the administration of
the bank’s fiduciary activities; and

(2) Must consist of a majority of
members who are not also members of
any committee to which the board of
directors has delegated power to man-
age and control the fiduciary activities
of the bank.

§ 9.10 Fiduciary funds awaiting invest-
ment or distribution.

(a) In general. With respect to a fidu-
ciary account for which a national
bank has investment discretion or dis-
cretion over distributions, the bank
may not allow funds awaiting invest-
ment or distribution to remain
uninvested and undistributed any
longer than is reasonable for the proper
management of the account and con-
sistent with applicable law. With re-
spect to a fiduciary account for which
a national bank has investment discre-
tion, the bank shall obtain for funds
awaiting investment or distribution a
rate of return that is consistent with
applicable law.

(b) Self-deposits—(1) In general. A na-
tional bank may deposit funds of a fi-
duciary account that are awaiting in-
vestment or distribution in the com-
mercial, savings, or another depart-
ment of the bank, unless prohibited by
applicable law. To the extent that the
funds are not insured by the Federal
Deposit Insurance Corporation, the
bank shall set aside collateral as secu-
rity, under the control of appropriate
fiduciary officers and employees, in ac-
cordance with paragraph (b)(2) of this
section. The market value of the col-
lateral set aside must at all times

equal or exceed the amount of the un-
insured fiduciary funds.

(2) Acceptable collateral. A national
bank may satisfy the collateral re-
quirement of paragraph (b)(1) of this
section with any of the following:

(i) Direct obligations of the United
States, or other obligations fully guar-
anteed by the United States as to prin-
cipal and interest;

(ii) Securities that qualify as eligible
for investment by national banks pur-
suant to 12 CFR part 1;

(iii) Readily marketable securities of
the classes in which state banks, trust
companies, or other corporations exer-
cising fiduciary powers are permitted
to invest fiduciary funds under applica-
ble state law;

(iv) Surety bonds, to the extent they
provide adequate security, unless pro-
hibited by applicable law; and

(v) Any other assets that qualify
under applicable state law as appro-
priate security for deposits of fiduciary
funds.

(c) Affiliate deposits. A national bank,
acting in its fiduciary capacity, may
deposit funds of a fiduciary account
that are awaiting investment or dis-
tribution with an affiliated insured de-
pository institution, unless prohibited
by applicable law. A national bank
may set aside collateral as security for
a deposit by or with an affiliate of fidu-
ciary funds awaiting investment or dis-
tribution, unless prohibited by applica-
ble law.

§ 9.11 Investment of fiduciary funds.

A national bank shall invest funds of
a fiduciary account in a manner con-
sistent with applicable law.

§ 9.12 Self-dealing and conflicts of in-
terest.

(a) Investments for fiduciary accounts—
(1) In general. Unless authorized by ap-
plicable law, a national bank may not
invest funds of a fiduciary account for
which a national bank has investment
discretion in the stock or obligations
of, or in assets acquired from: the bank
or any of its directors, officers, or em-
ployees; affiliates of the bank or any of
their directors, officers, or employees;
or individuals or organizations with
whom there exists an interest that
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might affect the exercise of the best
judgment of the bank.

(2) Additional securities investments. If
retention of stock or obligations of the
bank or its affiliates in a fiduciary ac-
count is consistent with applicable law,
the bank may:

(i) Exercise rights to purchase addi-
tional stock (or securities convertible
into additional stock) when offered pro
rata to stockholders; and

(ii) Purchase fractional shares to
complement fractional shares acquired
through the exercise of rights or the
receipt of a stock dividend resulting in
fractional share holdings.

(b) Loans, sales, or other transfers from
fiduciary accounts—(1) In general. A na-
tional bank may not lend, sell, or oth-
erwise transfer assets of a fiduciary ac-
count for which a national bank has in-
vestment discretion to the bank or any
of its directors, officers, or employees,
or to affiliates of the bank or any of
their directors, officers, or employees,
or to individuals or organizations with
whom there exists an interest that
might affect the exercise of the best
judgment of the bank, unless:

(i) The transaction is authorized by
applicable law;

(ii) Legal counsel advises the bank in
writing that the bank has incurred, in
its fiduciary capacity, a contingent or
potential liability, in which case the
bank, upon the sale or transfer of as-
sets, shall reimburse the fiduciary ac-
count in cash at the greater of book or
market value of the assets;

(iii) As provided in § 9.18(b)(8)(iii) for
defaulted investments; or

(iv) Required in writing by the OCC.
(2) Loans of funds held as trustee. Not-

withstanding paragraph (b)(1) of this
section, a national bank may not lend
to any of its directors, officers, or em-
ployees any funds held in trust, except
with respect to employee benefit plans
in accordance with the exemptions
found in section 408 of the Employee
Retirement Income Security Act of
1974 (29 U.S.C. 1108).

(c) Loans to fiduciary accounts. A na-
tional bank may make a loan to a fidu-
ciary account and may hold a security
interest in assets of the account if the
transaction is fair to the account and
is not prohibited by applicable law.

(d) Sales between fiduciary accounts. A
national bank may sell assets between
any of its fiduciary accounts if the
transaction is fair to both accounts
and is not prohibited by applicable law.

(e) Loans between fiduciary accounts.
A national bank may make a loan be-
tween any of its fiduciary accounts if
the transaction is fair to both accounts
and is not prohibited by applicable law.

§ 9.13 Custody of fiduciary assets.
(a) Control of fiduciary assets. A na-

tional bank shall place assets of fidu-
ciary accounts in the joint custody or
control of not fewer than two of the fi-
duciary officers or employees des-
ignated for that purpose by the board
of directors. A national bank may
maintain the investments of a fidu-
ciary account off-premises, if con-
sistent with applicable law and if the
bank maintains adequate safeguards
and controls.

(b) Separation of fiduciary assets. A na-
tional bank shall keep the assets of fi-
duciary accounts separate from the as-
sets of the bank. A national bank shall
keep the assets of each fiduciary ac-
count separate from all other accounts
or shall identify the investments as the
property of a particular account, ex-
cept as provided in § 9.18.

§ 9.14 Deposit of securities with state
authorities.

(a) In general. If state law requires
corporations acting in a fiduciary ca-
pacity to deposit securities with state
authorities for the protection of pri-
vate or court trusts, then before a na-
tional bank acts as a private or court-
appointed trustee in that state, it shall
make a similar deposit with state au-
thorities. If the state authorities refuse
to accept the deposit, the bank shall
deposit the securities with the Federal
Reserve Bank of the district in which
the national bank is located, to be held
for the protection of private or court
trusts to the same extent as if the se-
curities had been deposited with state
authorities.

(b) Assets held in more than one state.
If a national bank administers trust as-
sets in more than one state, the bank
may compute the amount of deposit re-
quired for each state on the basis of
trust assets that the bank administers
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1 In determining whether investing fidu-
ciary assets in a collective investment fund
is proper, the bank may consider the fund as
a whole and, for example, shall not be pro-
hibited from making that investment be-
cause any particular asset is nonincome pro-
ducing.

2 A fund established pursuant to this para-
graph (a)(1) that includes money contributed
by entities that are affiliates under 12 U.S.C.
221a(b), but are not members of the same af-
filiated group, as defined at 26 U.S.C. 1504,
may fail to qualify for tax-exempt status
under the Internal Revenue Code. See 26
U.S.C. 584.

primarily from offices located in that
state.

§ 9.15 Fiduciary compensation.

(a) Compensation of bank. If the
amount of a national bank’s compensa-
tion for acting in a fiduciary capacity
is not set or governed by applicable
law, the bank may charge a reasonable
fee for its services.

(b) Compensation of co-fiduciary offi-
cers and employees. A national bank
may not permit any officer or em-
ployee to retain any compensation for
acting as a co-fiduciary with the bank
in the administration of a fiduciary ac-
count, except with the specific ap-
proval of the bank’s board of directors.

§ 9.16 Receivership or voluntary liq-
uidation of bank.

If the OCC appoints a receiver for an
uninsured national bank, or if a na-
tional bank places itself in voluntary
liquidation, the receiver or liquidating
agent shall promptly close or transfer
to a substitute fiduciary all fiduciary
accounts, in accordance with OCC in-
structions and the orders of the court
having jurisdiction.

§ 9.17 Surrender or revocation of fidu-
ciary powers.

(a) Surrender. In accordance with 12
U.S.C. 92a(j), a national bank seeking
to surrender its fiduciary powers shall
file with the OCC a certified copy of
the resolution of its board of directors
evidencing that intent. If, after appro-
priate investigation, the OCC is satis-
fied that the bank has been discharged
from all fiduciary duties, the OCC will
provide written notice that the bank is
no longer authorized to exercise fidu-
ciary powers.

(b) Revocation. If the OCC determines
that a national bank has unlawfully or
unsoundly exercised, or has failed for a
period of five consecutive years to ex-
ercise its fiduciary powers, the Comp-
troller may, in accordance with the
provisions of 12 U.S.C. 92a(k), revoke
the bank’s fiduciary powers.

§ 9.18 Collective investment funds.

(a) In general. Where consistent with
applicable law, a national bank may in-
vest assets that it holds as fiduciary in

the following collective investment
funds: 1

(1) A fund maintained by the bank, or
by one or more affiliated banks,2 exclu-
sively for the collective investment
and reinvestment of money contributed
to the fund by the bank, or by one or
more affiliated banks, in its capacity
as trustee, executor, administrator,
guardian, or custodian under a uniform
gifts to minors act.

(2) A fund consisting solely of assets
of retirement, pension, profit sharing,
stock bonus or other trusts that are ex-
empt from Federal income tax.

(i) A national bank may invest assets
of retirement, pension, profit sharing,
stock bonus, or other trusts exempt
from Federal income tax and that the
bank holds in its capacity as trustee in
a collective investment fund estab-
lished under paragraph (a)(1) or (a)(2) of
this section.

(ii) A national bank may invest as-
sets of retirement, pension, profit shar-
ing, stock bonus, or other employee
benefit trusts exempt from Federal in-
come tax and that the bank holds in
any capacity (including agent), in a
collective investment fund established
under this paragraph (a)(2) if the fund
itself qualifies for exemption from Fed-
eral income tax.

(b) Requirements. A national bank ad-
ministering a collective investment
fund authorized under paragraph (a) of
this section shall comply with the fol-
lowing requirements:

(1) Written plan. The bank shall estab-
lish and maintain each collective in-
vestment fund in accordance with a
written plan (Plan) approved by a reso-
lution of the bank’s board of directors
or by a committee authorized by the
board. The bank shall make a copy of
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3 If a fund, the assets of which consist sole-
ly of Individual Retirement Accounts, Keogh
Accounts, or other employee benefit ac-
counts that are exempt from taxation, is reg-
istered under the Investment Company Act
of 1940 (15 U.S.C. 80a–1 et seq.), the fund will
not be deemed in violation of this paragraph
(b)(2) as a result of its compliance with sec-
tion 10(c) of the Investment Company Act of
1940 (15 U.S.C. 80a–10(c)).

the Plan available for public inspection
at its main office during all banking
hours, and shall provide a copy of the
Plan to any person who requests it.
The Plan must contain appropriate
provisions, not inconsistent with this
part, regarding the manner in which
the bank will operate the fund, includ-
ing provisions relating to:

(i) Investment powers and policies
with respect to the fund;

(ii) Allocation of income, profits, and
losses;

(iii) Fees and expenses that will be
charged to the fund and to partici-
pating accounts;

(iv) Terms and conditions governing
the admission and withdrawal of par-
ticipating accounts;

(v) Audits of participating accounts;
(vi) Basis and method of valuing as-

sets in the fund;
(vii) Expected frequency for income

distribution to participating accounts;
(viii) Minimum frequency for valu-

ation of fund assets;
(ix) Amount of time following a valu-

ation date during which the valuation
must be made;

(x) Bases upon which the bank may
terminate the fund; and

(xi) Any other matters necessary to
define clearly the rights of partici-
pating accounts.

(2) Fund management. A bank admin-
istering a collective investment fund
shall have exclusive management
thereof, except as a prudent person
might delegate responsibilities to oth-
ers.3

(3) Proportionate interests. Each par-
ticipating account in a collective in-
vestment fund must have a propor-
tionate interest in all the fund’s assets.

(4) Valuation—(i) Frequency of valu-
ation. A bank administering a collec-
tive investment fund shall determine
the value of the fund’s assets at least
once every three months. However, in

the case of a fund described in para-
graph (a)(2) of this section that is in-
vested primarily in real estate or other
assets that are not readily marketable,
the bank shall determine the value of
the fund’s assets at least once each
year.

(ii) Method of valuation—(A) In gen-
eral. Except as provided in paragraph
(b)(4)(ii)(B) of this section, a bank shall
value each fund asset at market value
as of the date set for valuation, unless
the bank cannot readily ascertain mar-
ket value, in which case the bank shall
use a fair value determined in good
faith.

(B) Short-term investment funds. A
bank may value a fund’s assets on a
cost, rather than market value, basis
for purposes of admissions and with-
drawals, if the Plan requires the bank
to:

(1) Maintain a dollar-weighted aver-
age portfolio maturity of 90 days or
less;

(2) Accrue on a straight-line basis the
difference between the cost and antici-
pated principal receipt on maturity;
and

(3) Hold the fund’s assets until matu-
rity under usual circumstances.

(5) Admission and withdrawal of ac-
counts—(i) In general. A bank admin-
istering a collective investment fund
shall admit an account to or withdraw
an account from the fund only on the
basis of the valuation described in
paragraph (b)(4) of this section.

(ii) Prior request or notice. A bank ad-
ministering a collective investment
fund may admit an account to or with-
draw an account from a collective in-
vestment fund only if the bank has ap-
proved a request for or a notice of in-
tention of taking that action on or be-
fore the valuation date on which the
admission or withdrawal is based. No
requests or notices may be canceled or
countermanded after the valuation
date.

(iii) Prior notice period for withdrawals
from funds with assets not readily market-
able. A bank administering a collective
investment fund described in paragraph
(a)(2) of this section that is invested
primarily in real estate or other assets
that are not readily marketable, may
require a prior notice period, not to ex-
ceed one year, for withdrawals.
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4 If a fund, the assets of which consist sole-
ly of Individual Retirement Accounts, Keogh
Accounts, or other employee benefit ac-
counts that are exempt from taxation, is reg-
istered under the Investment Company Act
of 1940 (15 U.S.C. 80a–1 et seq.), the fund will
not be deemed in violation of this paragraph
(b)(6)(i) as a result of its compliance with
section 10(c) of the Investment Company Act
of 1940 (15 U.S.C. 80a–10(c)), if the bank has
access to the audit reports of the fund.

(iv) Method of distributions. A bank
administering a collective investment
fund shall make distributions to ac-
counts withdrawing from the fund in
cash, ratably in kind, a combination of
cash and ratably in kind, or in any
other manner consistent with applica-
ble law in the state in which the bank
maintains the fund.

(v) Segregation of investments. If an in-
vestment is withdrawn in kind from a
collective investment fund for the ben-
efit of all participants in the fund at
the time of the withdrawal but the in-
vestment is not distributed ratably in
kind, the bank shall segregate and ad-
minister it for the benefit ratably of all
participants in the collective invest-
ment fund at the time of withdrawal.

(6) Audits and financial reports—(i) An-
nual audit. At least once during each
12-month period, a bank administering
a collective investment fund shall ar-
range for an audit of the collective in-
vestment fund by auditors responsible
only to the board of directors of the
bank.4

(ii) Financial report. At least once
during each 12-month period, a bank
administering a collective investment
fund shall prepare a financial report of
the fund based on the audit required by
paragraph (b)(6)(i) of this section. The
report must disclose the fund’s fees and
expenses in a manner consistent with
applicable law in the state in which the
bank maintains the fund. This report
must contain a list of investments in
the fund showing the cost and current
market value of each investment, and a
statement covering the period after the
previous report showing the following
(organized by type of investment):

(A) A summary of purchases (with
costs);

(B) A summary of sales (with profit
or loss and any other investment
changes);

(C) Income and disbursements; and
(D) An appropriate notation of any

investments in default.
(iii) Limitation on representations. A

bank may include in the financial re-
port a description of the fund’s value
on previous dates, as well as its income
and disbursements during previous ac-
counting periods. A bank may not pub-
lish in the financial report any pre-
dictions or representations as to future
performance. In addition, with respect
to funds described in paragraph (a)(1) of
this section, a bank may not publish
the performance of individual funds
other than those administered by the
bank or its affiliates.

(iv) Availability of the report. A bank
administering a collective investment
fund shall provide a copy of the finan-
cial report, or shall provide notice that
a copy of the report is available upon
request without charge, to each person
who ordinarily would receive a regular
periodic accounting with respect to
each participating account. The bank
may provide a copy of the financial re-
port to prospective customers. In addi-
tion, the bank shall provide a copy of
the report upon request to any person
for a reasonable charge.

(7) Advertising restriction. A bank may
not advertise or publicize any fund au-
thorized under paragraph (a)(1) of this
section, except in connection with the
advertisement of the general fiduciary
services of the bank.

(8) Self-dealing and conflicts of interest.
A national bank administering a col-
lective investment fund must comply
with the following (in addition to
§ 9.12):

(i) Bank interests. A bank admin-
istering a collective investment fund
may not have an interest in that fund
other than in its fiduciary capacity. If,
because of a creditor relationship or
otherwise, the bank acquires an inter-
est in a participating account, the par-
ticipating account must be withdrawn
on the next withdrawal date. However,
a bank may invest assets that it holds
as fiduciary for its own employees in a
collective investment fund.

(ii) Loans to participating accounts. A
bank administering a collective invest-
ment fund may not make any loan on
the security of a participant’s interest
in the fund. An unsecured advance to a
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5 Any institution that must comply with
this section in order to receive favorable tax
treatment under 26 U.S.C. 584 (namely, any
corporate fiduciary) may seek OCC approval

fiduciary account participating in the
fund until the time of the next valu-
ation date does not constitute the ac-
quisition of an interest in a partici-
pating account by the bank.

(iii) Purchase of defaulted investments.
A bank administering a collective in-
vestment fund may purchase for its
own account any defaulted investment
held by the fund (in lieu of segregating
the investment in accordance with
paragraph (b)(5)(v) of this section) if, in
the judgment of the bank, the cost of
segregating the investment is excessive
in light of the market value of the in-
vestment. If a bank elects to purchase
a defaulted investment, it shall do so
at the greater of market value or the
sum of cost and accrued unpaid inter-
est.

(9) Management fees. A bank admin-
istering a collective investment fund
may charge a reasonable fund manage-
ment fee only if:

(i) The fee is permitted under appli-
cable law (and complies with fee disclo-
sure requirements, if any) in the state
in which the bank maintains the fund;
and

(ii) The amount of the fee does not
exceed an amount commensurate with
the value of legitimate services of tan-
gible benefit to the participating fidu-
ciary accounts that would not have
been provided to the accounts were
they not invested in the fund.

(10) Expenses. A bank administering a
collective investment fund may charge
reasonable expenses incurred in oper-
ating the collective investment fund,
to the extent not prohibited by applica-
ble law in the state in which the bank
maintains the fund. However, a bank
shall absorb the expenses of estab-
lishing or reorganizing a collective in-
vestment fund.

(11) Prohibition against certificates. A
bank administering a collective invest-
ment fund may not issue any certifi-
cate or other document representing a
direct or indirect interest in the fund,
except to provide a withdrawing ac-
count with an interest in a segregated
investment.

(12) Good faith mistakes. The OCC will
not deem a bank’s mistake made in
good faith and in the exercise of due
care in connection with the adminis-
tration of a collective investment fund

to be a violation of this part if,
promptly after the discovery of the
mistake, the bank takes whatever ac-
tion is practicable under the cir-
cumstances to remedy the mistake.

(c) Other collective investments. In ad-
dition to the collective investment
funds authorized under paragraph (a) of
this section, a national bank may col-
lectively invest assets that it holds as
fiduciary, to the extent not prohibited
by applicable law, as follows:

(1) Single loans or obligations. In the
following loans or obligations, if the
bank’s only interest in the loans or ob-
ligations is its capacity as fiduciary:

(i) A single real estate loan, a direct
obligation of the United States, or an
obligation fully guaranteed by the
United States, or a single fixed amount
security, obligation, or other property,
either real, personal, or mixed, of a sin-
gle issuer; or

(ii) A variable amount note of a bor-
rower of prime credit, if the bank uses
the note solely for investment of funds
held in its fiduciary accounts.

(2) Mini-funds. In a fund maintained
by the bank for the collective invest-
ment of cash balances received or held
by a bank in its capacity as trustee, ex-
ecutor, administrator, guardian, or
custodian under a uniform gifts to mi-
nors act, that the bank considers too
small to be invested separately to ad-
vantage. The total assets in the fund
must not exceed $1,000,000 and the num-
ber of participating accounts must not
exceed 100.

(3) Trust funds of corporations and
closely-related settlors. In any invest-
ment specifically authorized by the in-
strument creating the fiduciary ac-
count or a court order, in the case of
trusts created by a corporation, includ-
ing its affiliates and subsidiaries, or by
several individual settlors who are
closely related.

(4) Other authorized funds. In any col-
lective investment authorized by appli-
cable law, such as investments pursu-
ant to a state pre-need funeral statute.

(5) Special exemption funds. In any
other manner described by the bank in
a written plan approved by the OCC.5
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of special exemption funds in accordance
with this paragraph (c)(5).

In order to obtain a special exemption,
a bank shall submit to the OCC a writ-
ten plan that sets forth:

(i) The reason that the proposed fund
requires a special exemption;

(ii) The provisions of the proposed
fund that are inconsistent with para-
graphs (a) and (b) of this section;

(iii) The provisions of paragraph (b)
of this section for which the bank
seeks an exemption; and

(iv) The manner in which the pro-
posed fund addresses the rights and in-
terests of participating accounts.

§ 9.20 Transfer agents.
(a) The rules adopted by the Securi-

ties and Exchange Commission (SEC)
pursuant to section 17A of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78q–1) prescribing procedures for reg-
istration of transfer agents for which
the SEC is the appropriate regulatory
agency (17 CFR 240.17Ac2–1) apply to
the domestic activities of national
bank transfer agents. References to the
‘‘Commission’’ are deemed to refer to
the ‘‘OCC.’’

(b) The rules adopted by the SEC pur-
suant to section 17A of the Securities
Exchange Act of 1934 prescribing oper-
ational and reporting requirements for
transfer agents (17 CFR 240.17Ac2–2,
and 240.17Ad–1 through 240.17Ad–16)
apply to the domestic activities of na-
tional bank transfer agents.

INTERPRETATIONS

§ 9.100 Acting as indenture trustee and
creditor.

With respect to a debt securities
issuance, a national bank may act both
as indenture trustee and as creditor
until 90 days after default, if the bank
maintains adequate controls to manage
the potential conflicts of interest.

§ 9.101 Providing investment advice
for a fee.

(a) In general. The term ‘‘fiduciary
capacity’’ at § 9.2(e) is defined to in-
clude ‘‘investment adviser, if the bank
receives a fee for its investment ad-
vice.’’ In other words, if a bank is pro-
viding investment advice for a fee,

then it is acting in a fiduciary capac-
ity. For purposes of that definition,
‘‘investment adviser’’ generally means
a national bank that provides advice or
recommendations concerning the pur-
chase or sale of specific securities, such
as a national bank engaged in portfolio
advisory and management activities
(including acting as investment adviser
to a mutual fund). Additionally, the
qualifying phrase ‘‘if the bank receives
a fee for its investment advice’’ ex-
cludes those activities in which the in-
vestment advice is merely incidental
to other services.

(b) Specific activities—(1) Full-service
brokerage. Engaging in full-service bro-
kerage may entail providing invest-
ment advice for a fee, depending upon
the commission structure and specific
facts. Full-service brokerage involves
investment advice for a fee if a non-
bank broker engaged in that activity is
considered an investment adviser under
the Investment Advisers Act of 1940 (15
U.S.C. 80b–1 et seq.).

(2) Activities not involving investment
advice for a fee. The following activities
generally do not entail providing in-
vestment advice for a fee:

(i) Financial advisory and counseling
activities, including strategic planning
of a financial nature, merger and ac-
quisition advisory services, advisory
and structuring services related to
project finance transactions, and pro-
viding market economic information
to customers in general;

(ii) Client-directed investment activi-
ties (i.e., the bank has no investment
discretion) where investment advice
and research may be made available to
the client, but the fee does not depend
on the provision of investment advice;

(iii) Investment advisory activities
incidental to acting as a municipal se-
curities dealer;

(iv) Real estate management services
provided to other financial institu-
tions;

(v) Real estate consulting services,
including acting as a finder in locating,
analyzing, and making recommenda-
tions regarding the purchase of prop-
erty, and making recommendations
concerning the sale of property;

(vi) Advisory activities concerning
bridge loans;
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