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necessary expenses incurred by the re-
ceiver in liquidating or otherwise re-
solving the affairs of a failed insured
depository institution. Such expenses
shall include pre-failure and post-fail-
ure obligations that the receiver deter-
mines are necessary and appropriate to
facilitate the smooth and orderly lig-
uidation or other resolution of the in-
stitution.

[60 FR 35488, July 10, 1995]

§360.5 Definition of qualified financial
contracts.

(a) Authority and purpose. Sections
11(e) (8) through (10) of the Federal De-
posit Insurance Act, 12 U.S.C. 1821(e) (8)
through (10), provide special rules for
the treatment of qualified financial
contracts of an insured depository in-
stitution for which the FDIC is ap-
pointed conservator or receiver, includ-
ing rules describing the manner in
which qualified financial contracts
may be transferred or closed out. Sec-
tion 11(e)(8)(D)(i) of the Federal De-
posit Insurance Act, 12 U.S.C.
1821(e)(8)(D)(i), grants the Corporation
authority to determine by regulation
whether any agreement, other than
those identified within section
11(e)(8)(D), should be recognized as
qualified financial contracts under the
statute. The purpose of this section is
to identify additional agreements
which the Corporation has determined
to be qualified financial contracts.

(b) Repurchase agreements. The fol-
lowing agreements shall be deemed
“‘repurchase agreements’’ under section
11(e)(8)(D)(v) of the Federal Deposit In-
surance Act, as amended (12 U.S.C.
1821(e)(8)(D)(v)): A repurchase agree-
ment on qualified foreign government
securities is an agreement or combina-
tion of agreements (including master
agreements) which provides for the
transfer of securities that are direct
obligations of, or that are fully guaran-
teed by, the central governments (as
set forth at 12 CFR part 325, appendix
A, section I1.C, n. 17, as may be amend-
ed from time to time) of the OECD-
based group of countries (as set forth
at 12 CFR part 325, appendix A, section
11.B.2., note 12 as may be amended from
time to time) against the transfer of
funds by the transferee of such securi-
ties with a simultaneous agreement by
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such transferee to transfer to the
transferor thereof securities as de-
scribed above, at a date certain not
later than one year after such transfers
or on demand, against the transfer of
funds.

(c) Swap agreements. The following
agreements shall be deemed ‘‘swap
agreements”’ under section
11(e)(8)(D)(vi) of the Federal Deposit
Insurance Act, as amended (12 U.S.C.
1821(e)(8)(D)(vi)): A spot foreign ex-
change agreement is any agreement
providing for or effecting the purchase
or sale of one currency in exchange for
another currency (or a unit of account
established by an intergovernmental
organization such as the European Cur-
rency Unit) with a maturity date of
two days or less after the agreement
has been entered into, and includes
short-dated transactions such as to-
morrow/next day and same day/tomor-
row transactions.

(d) Nothing in this section shall be
construed as limiting or changing a
party’s obligation to comply with all
reasonable trading practices and re-
quirements, non-insolvency law re-
quirements and any other require-
ments imposed by other provisions of
the FDI Act. This section in no way
limits the authority of the Corporation
to take supervisory or enforcement ac-
tions, or to otherwise manage the af-
fairs of a financial institution for
which the Corporation has been ap-
pointed conservator or receiver.

[60 FR 66865, Dec. 27, 1995]
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§361.1 Purpose.

(a) The purpose of the FDIC Minority
and Women Outreach program,
(“MWOP” or ‘““Program’’) is to ensure
that firms owned by minorities and
women are given the opportunity to
participate fully in all contracts en-
tered into by the FDIC.

(b) This part is issued by the Office of
Equal Opportunity (““OEO’’). Authority
is derived from the Financial Institu-
tions Reform, Recovery, and Enforce-
ment Act (“FIRREA’) of 1989, title
X1, section 1216(c), which requires the
FDIC to prescribe regulations estab-
lishing and overseeing a minority out-
reach program ensuring inclusion, to
the maximum extent possible, of mi-
norities and women, and entities owned
by minorities and women, including fi-
nancial institutions, investment bank-
ing firms, underwriters, accountants,
and providers of legal services, in all
contracts entered into by the FDIC
with public or private sector contrac-
tors.

§361.2 Policy.

It is the policy of the FDIC that mi-
norities and women and entities owned
by minorities and women shall have
the maximum practicable opportunity
to participate in contracts awarded by
the FDIC.

§361.3 Definitions.

For the purposes of this part:

(a) Minority and/or women-owned busi-
ness (““MWOB’’) means firms at least
fifty-one (51) percent owned and con-
trolled by one or more minorities and/
or women. In the case of publicly
owned companies, at least fifty-one (51)
percent of its voting stock must be
owned and controlled by minorities
and/or women. Additionally, the man-
agement and daily business operations
must be controlled by one or more such
individuals.

(b) Joint venture (non-legal services)
means an arrangement in which twen-
ty-five (25) percent or more of the du-
ties are performed by the MWOB and
the MWOB is compensated proportion-
ally to its duties. Additionally, twenty-
five (25) percent or more of the man-

§361.6

agement and daily business operations
must be controlled by such individuals.

(c) Co-counseling (legal services) means
an association between two or more at-
torneys or law firms for the joint pro-
vision of legal services.

(d) Legal services means all services
provided by attorneys or law firms (in-
cluding services of support staff).

(e) Minority means any Black Amer-
ican, Native American Indian, Hispanic
American, or Asian American.

§361.4 Scope.

The MWOP applies to all contracts
entered into by the FDIC, whether pub-
lic or private. The MWOP is incor-
porated into FDIC policies and guide-
lines governing contracting and the re-
tention of outside services.

§361.5 Oversight and monitoring.

(a) The FDIC Office of Equal Oppor-
tunity has overall responsibility for
nationwide MWOP oversight, which in-
cludes, but is not limited to, the moni-
toring, review and interpretation of
MWOP regulation. In addition, the
OEO is responsible for providing the
FDIC with technical assistance and
guidance to facilitate the identifica-
tion, registration, and solicitation of
minority and women-owned businesses.

(b) Each FDIC office and division
that performs contracting or outreach
activities shall submit information to
the OEO on a quarterly basis, or upon
request. Quarterly submissions will in-
clude, at a minimum, statistical infor-
mation on contract awards and solici-
tations by designated demographic cat-
egories and related outreach activities.
Additionally, for contracts requiring a
subcontracting plan, the prime con-
tractor is required to maintain statis-
tical and outreach data and informa-
tion regarding the implementation of
the subcontracting plan.

§361.6 Outreach.

(a) Each regional office and consoli-
dated site including the Legal Division,
involved in contracting with the pri-
vate sector will designate one or more
MWOP coordinators. The coordinators
will perform outreach activities for the
Program and act as liaison between the
FDIC and the public on MWOP issues.
On a quarterly basis, or as requested by
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the OEO, the coordinators will report
to the OEO on their implementation of
the Program.

(b) Outreach includes the identifica-
tion and registration of MWOBs who
can provide goods and services utilized
by the FDIC. This includes distributing
information concerning the MWOP and
providing appropriate registration ma-
terials for use by vendors and/or con-
tractors. The identification of MWOBs
will primarily be accomplished by:

(1) Obtaining various lists and direc-
tories of minority and women-owned
firms maintained by other federal,
state and local governmental agencies;

(2) Participating in conventions, sem-
inars and professional meetings com-
prised of, or attended predominately
by, MWOBS;

(3) Conducting seminars, meetings,
workshops and other various functions
to promote the identification and reg-
istration of MWOBS;

(4) Placing MWOP promotional ad-
vertisements indicating opportunities
with FDIC in minority and women-
owned media and,

(5) Monitoring to assure that FDIC
staff interfacing with the contracting
community are knowledgeable of, and
actively promoting, the MWOP.

§361.7 Certification.

(a) In order to qualify as MWOB, each
vendor or contractor must either:

(1) Self-certify ownership status by
completing the appropriate section of
the applicable registration form; or

(2) Submit a valid MWOB certifi-
cation received from a federal agency,
designated state or authorized local
agency.

(b) Questions regarding minority and/
or women ownership status will be re-
solved by the Division of Administra-
tion or, with respect to outside coun-
sel, the FDIC Office of Inspector Gen-
eral, both located at 550 17th Street,
NW., Washington, DC 20429.

[57 FR 15004, Apr. 24, 1992, as amended at 60
FR 31384, June 15, 1995]

§361.8 Solicitation of non-legal serv-
ices.

(a) As part of the solicitation proc-
ess, vendors and contractors, for non-
legal services who submit a completed
FDIC ‘““Vendor Application,” Form
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#3700/13, will be registered in the Na-
tional Contractor System (NCS), an
automated database. The NCS will be
available to all FDIC offices involved
in contracting activities. The NCS will
be utilized to identify qualified MWOBs
for inclusion on bid lists.

(b) To ensure that minority and
women-owned firms are being included
in each solicitation, the solicitation
process will include:

(1) Disseminating procedures and in-
formation governing FDIC’s solicita-
tion rules and policies to MWOBSs;

(2) Providing MWOBSs technical guid-
ance in the preparation of proposals;

(3) Allowing qualified MWOBs a 3%
price advantage and additional tech-
nical consideration for competitively
bid services; and

(4) Providing post-award technical
guidance to unsuccessful MWOBs.

§361.9 MWOB joint ventures.

The FDIC encourages the formation
of bona fide joint ventures to assist
MWOBSs in gaining access to FDIC con-
tracting opportunities.

§361.10 Subcontracting.

Consistent with §361.2 of this part,
the contractor is required to carry out
the FDIC minority and women-owned
business contracting policy in the
awarding of subcontracts to the fullest
extent, consistent with the efficient
performance of the awarded contract.

§361.11 Solicitation and awards for
legal services.

(a) The Legal Division engages out-
side counsel primarily to provide legal
services for liquidation, conservator-
ship and receivership activities. Out-
side counsel is selected on a competi-
tive basis, as defined in the FDIC
““Guide for Outside Counsel’, P-2100-
002-91 (*‘Guide’), as amended from time
to time.

(b) To be retained as outside counsel,
law firms must be free of conflicting
interests, unless the Legal Division
waives those conflicts in writing. Out-
side counsel must also enter into a
Legal Services Agreement with the
FDIC and agree to comply with the
provisions of the “Guide”.

(c) The Legal Division actively seeks
to engage firms owned by minorities
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and women, both directly and in asso-
ciation with other firms. The Legal Di-
vision’s Minority and Outreach Office
provides assistance to minority and
women-owned firms, and to minority
and women attorneys within other
firms, with respect to registration or
other matters relating to the retention
of outside counsel.
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§362.1

Subpart A—Activities of Insured
State Banks

§362.1 Purpose and scope.

(a) This subpart, along with the no-
tice and application procedures in sub-
part G of part 303 of this chapter, im-
plements the provisions of section 24 of
the Federal Deposit Insurance Act (12
U.S.C. 1831a) that restrict and prohibit
insured State banks and their subsidi-
aries from engaging in activities and
investments that are not permissible
for national banks and their subsidi-
aries. The phrase ‘“‘activity permissible
for a national bank’ means any activ-
ity authorized for national banks under
any statute including the National
Bank Act (12 U.S.C. 21 et seq.), as well
as activities recognized as permissible
for a national bank in regulations, offi-
cial circulars, bulletins, orders or writ-
ten interpretations issued by the Office
of the Comptroller of the Currency
(OCC).

(b) This subpart does not cover the
following activities:

(1) Activities conducted other than
““as principal,”” defined for purposes of
this subpart as activities conducted as
agent for a customer, conducted in a
brokerage, custodial, advisory, or ad-
ministrative capacity, or conducted as
trustee, or in any substantially similar
capacity. For example, this subpart
does not cover acting solely as agent
for the sale of insurance, securities,
real estate, or travel services; nor does
it cover acting as trustee, providing
personal financial planning advice, or
safekeeping services;

(2) Interests in real estate in which
the real property is used or intended in
good faith to be used within a reason-
able time by an insured State bank or
its subsidiaries as offices or related fa-
cilities for the conduct of its business
or future expansion of its business or
used as public welfare investments of a
type permissible for national banks;
and

(3) Equity investments acquired in
connection with debts previously con-
tracted (DPC) if the insured State bank
does not hold the property for specula-
tion and takes only such actions as
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