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102.30 How can I write to the Privacy Act
Officer?

102.31 Who appoints Systems Managers?
102.32 What do Systems Managers do?
102.33 How can I write to a Systems Man-

ager?
102.34 How can I see records kept on me?
102.35 How long will it take SBA to respond

to my request?
102.36 How will SBA respond to my request?
102.37 How may I appeal a decision to deny

me access to my records?
102.38 To whom should my appeal be ad-

dressed?
102.39 By when must I appeal to the Privacy

Act Officer?
102.40 When will SBA respond to my appeal?
102.41 How will SBA respond to my appeal?
102.42 How can I get SBA to amend a record

kept on me?
102.43 What should my petition say?
102.44 For what reasons will SBA amend my

record?
102.45 Will SBA ask me for more informa-

tion after I make my request?
102.46 When will SBA respond to my re-

quest?
102.47 How will SBA respond to my request?
102.48 How do I appeal a refusal to amend a

record kept on me?
102.49 To whom should I address my appeal?
102.50 By when must I submit my appeal?
102.51 By what standards will the Privacy

Act Officer review my appeal?
102.52 When will SBA respond to my appeal?
102.53 How will SBA respond to my appeal?
102.54 How can I obtain judicial review of an

SBA Privacy Act decision?
102.55 What must SBA tell the individuals

from whom it collects information?
102.56 Will SBA release my name or ad-

dress?
102.57 Do I have to give SBA my SSN?
102.58 When will SBA show personnel

records to a representative?
102.59 What fees will SBA charge me for my

records?
102.60 May I be informed of disclosures

made of my records?
102.61 Are there Matching Program proce-

dures?

AUTHORITY: 5 U.S.C. 552 and 552a; 31 U.S.C.
1 et seq. and 67 et seq.; 44 U.S.C. 3501 et seq.;
E.O. 12600, 3 CFR, 1987 Comp., p. 235.

SOURCE: 61 FR 2673, Jan. 29, 1996, unless
otherwise noted.

Subpart A—Disclosure of
Information

§ 102.1 What does this subpart do?
This subpart describes the procedures

by which the SBA makes documents

available under the Freedom of Infor-
mation Act (‘‘FOIA’’) (5 U.S.C. 552).

§ 102.2 How can I get records from
SBA?

(a) You can go to the SBA office at
which the records are kept, and photo-
copy any final SBA decision, policy
statement, or standard operating pro-
cedure.

(b) For copies of all other records,
you must send a letter request to the
SBA office at which the records are
kept. The letter must describe specific
records you want. If you don’t know
which SBA office keeps the records,
you may send your letter to the near-
est SBA District Office. You may also
send your letter to the Chief, FOIA &
PA Office, 409 Third Street SW., Suite
5900, Washington DC 20416. The office
receiving your letter will forward it to
the correct office.

§ 102.3 How long will it take for SBA to
respond to my request for records?

(a) If you have met the fee require-
ments of § 102.8, SBA will respond with-
in 10 working days after the correct of-
fice receives your request, unless you
have requested an especially large
number of records, the records are not
located in the office handling the re-
quest, or SBA needs to consult with an-
other government office.

(b) If you make your request on be-
half of another person, SBA will re-
spond within 10 working days after you
present a document signed by that per-
son authorizing you to request infor-
mation on his or her behalf. If you
make your request on behalf of another
person without including such signed
authorization, SBA will inform you of
the authorization needed.

(c) If you send your request to the
wrong office, that office will send it to
the correct office within 10 working
days and will send you an acknowledg-
ment letter.

(d) If SBA determines that one of the
circumstances described in paragraph
(a) of this section apply, it will respond
within 20 working days of the date
upon which the correct office receives
your request, and will notify you that
the extra time is required.
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§ 102.4 How will SBA respond to my
request?

Within the time limit described in
§ 102.3, SBA will either:

(a) Give you all the records you re-
quested;

(b) Give you some or none of the
records you requested, explain why
SBA has decided not to comply fully
with your request, citing specific ex-
emptions where applicable, and explain
how to appeal that decision; or

(c) Tell you that you will not receive
a response until you have either paid
your fee or committed to the amount
of fee you will pay, as applicable.

§ 102.5 If SBA grants my request,
which records will be supplied?

SBA will give you copies of all
records or portions of records requested
which are in the processing office as of
the close of the day upon which that
office received your request.

§ 102.6 How will SBA respond to re-
quests for business information?

(a) Business information is a trade
secret, or commercial or financial in-
formation, contained in records pro-
vided to SBA by any person and which
may be protected from disclosure under
Exemption Four of FOIA (5 U.S.C.
552(b)(4)).

(b) The submitter is the business en-
tity to which the business information
pertains and which submitted the in-
formation to SBA, either directly or
through an intermediary, such as a
bank.

(c) SBA will disclose upon request
business information that has pre-
viously been released to the general
public.

(d) If you request business informa-
tion submitted to SBA prior to March
1, 1996 which has not previously been
released to the general public, SBA
will notify the submitter of your re-
quest upon SBA’s receipt of it if SBA
intends to release that information.
SBA will give the submitter 5 working
days to identify information the disclo-
sure of which would likely cause sub-
stantial competitive harm and why
that harm would occur unless SBA in-
tends to deny your request in full.

(e) If you request business informa-
tion submitted to SBA after March 1,

1996 which has not previously been re-
leased to the general public, SBA will
notify the submitter if it intends to re-
lease business information which ei-
ther the submitter has previously
claimed or which SBA believes to be
confidential and the disclosure of
which would cause substantial com-
petitive harm. The submitter will have
5 working days to object to the disclo-
sure, explaining why the harm would
occur.

(f) Whenever a submitter objects to
disclosure, SBA will consider the sub-
mitter’s objections, but will not be
bound by it. If SBA discloses informa-
tion despite a submitter’s objection,
SBA will give the submitter the max-
imum notice possible before disclosure
without violating the time constraints
imposed by FOIA. In this notice, SBA
will tell the submitter when and what
it intends to disclose.

(g) SBA will promptly notify the sub-
mitter of any suit filed against SBA to
compel disclosure.

§ 102.7 What are the procedures for
submitters of business information
to SBA after March 1, 1996?

Submitters may identify business in-
formation at the time of submission
which would likely cause them sub-
stantial competitive harm if disclosed.
The identification shall lapse after 10
years, unless renewed in writing.

§ 102.8 What fees will SBA charge?
(a) Basic fees. (1) For manual record

search. SBA will charge $18 per hour.
(2) For computer record searches. SBA

will charge the actual costs.
(3) For review and disclosure determina-

tions. SBA will charge $18 per hour.
(4) Duplication. SBA will charge 10

cents per page for photocopy duplica-
tion, and the actual cost of reproduc-
tion for other methods.

(5) Certifying records. SBA will charge
actual costs.

(6) For requested special types of deliv-
ery other than first-class mail. SBA may
charge the actual cost.

(b) If you are a representative of an
educational institution, a non-commercial
scientific institution, or a member of the
news media. SBA will charge you only
for the cost of duplication after the
first 100 pages.
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(1) What is an educational institution?
A state-certified preschool, elementary
or secondary school, an accredited col-
lege or university, an accredited insti-
tution of professional education, or any
accredited or state-certified institute
of vocational education which operates
a program or programs of scholarly re-
search.

(2) What is a non-commercial scientific
institution? An organization which is
operated solely for the purpose of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(3) What is a representative of an edu-
cational or non-commercial scientific in-
stitution? A requester seeking records
on behalf of that institution who is au-
thorized by that institution to do so,
and who is seeking those records for
scholarly or scientific reasons, as long
as there is no commercial purpose to
the request for records.

(4) What is a representative of the news
media? An individual who is actively
gathering news for an entity that is or-
ganized and operated to disseminate in-
formation to the general public. To be
considered ‘‘news media’’, this organi-
zation may provide information by sub-
scription and may target its dissemina-
tion to a narrow section of the general
public as long as any member of the
general public may purchase informa-
tion from it. If you are not employed
by the news media, but have a reason-
able expectation that you will sell the
information you obtain to the news
media, SBA may conclude that you are
a representative of the news media.
SBA will not consider you to be a rep-
resentative of the news media if your
request has a commercial purpose, be-
yond the commercial purpose of selling
information to the general public.

(c) Member of the general public. If you
are a member of the general public,
SBA will not charge you for the first
two hours of search time, the first hun-
dred pages of photocopy duplication, or
for review and disclosure determina-
tions. The general public is anyone who
is not a representative of an edu-
cational institution, a representative
of the news media, or a commercial re-
quester.

(d) Commercial requester. If you are a
commercial requester you must pay all

the basic fees set forth in paragraph (a)
of this section. A commercial requester
is anyone seeking information for com-
mercial, trade, or profit interests of
the requester or someone he or she is
trying to help.

(e) How does SBA determine what cat-
egory of requester I am? The SBA office
processing your request will determine
the appropriate category. If you are
not a commercial requester, you must
show us what category of requester you
are.

(f) Tell us how much you are willing to
pay. To get the quickest possible re-
sponse, you must tell SBA how much
money you are willing to pay in fees
when you make your request for
records.

(g) If you don’t tell us how much you
are willing to pay and SBA estimates
that the fee will exceed $25.00, SBA will
estimate the fee and will not process
your request until you tell SBA that
you are willing to pay the estimated
amount, or until you narrow the re-
quest so that the fee is less than $25.

(h) SBA will waive fees less than $25.
(i) If the fee is more than $250, or if

you have a history of failing to pay
FOIA fees in a timely manner, SBA
will ask you to remit the estimated
amount and any past due charges be-
fore sending you the records.

(j) Who determines the fee? The SBA
office which processes your request.

(k) When do you pay the fee? SBA will
bill you when it responds to your re-
quest. You must pay within thirty-one
calendar days.

(l) Failure to pay fees. (1) If you do not
pay by the thirty-first day after the
billing date, SBA will charge interest
at the maximum rate allowed under
Title 31 of the United States Code, sec-
tion 3717.

(2) If you do not pay the amount due
within ninety calendar days of the due
date, SBA may notify consumer credit
reporting agencies of your delinquency.

(3) If you owe fees for previous FOIA
responses, SBA will not respond to fur-
ther requests unless you satisfy the
amount due.

(m) Unsuccessful searches. If SBA’s
search for records is unsuccessful, it
will still bill you for the search.

(n) Multiple requests. If you make
multiple requests at or about the same
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time, SBA will aggregate your requests
for records. In no case will SBA give
you more than the first two hours of
search time, or more than the first 100
pages of duplication without charge.

(o) Reduction of fees in the public inter-
est. If SBA determines that disclosure
of the information you seek is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government, and that you
are not seeking the information in
your own commercial interests, SBA
may waive or reduce the fee.

§ 102.9 How may I appeal a denial of
my request for information or a fee
determination?

(a) You must write to the Chief,
FOIA & PA Office at 409 Third Street
SW., Suite 5900, Washington, DC 20416.

(b) The Chief must receive your writ-
ten appeal within 45 calendar days of
the date of the SBA determination
from which you are appealing.

(c)(1) If you are appealing a denial of
your request for information, the ap-
peal must contain the following infor-
mation:

(i) What records were denied.
(ii) The name and title of the indi-

vidual who denied the request and the
address of his or her office.

(iii) Any other information you deem
appropriate.

(2) If you are appealing a fee deter-
mination, the appeal must contain the
following information:

(i) The address of the office which
made the fee determination from which
you are appealing.

(ii) The fee that office charged.
(iii) The fee, if any, you believe

should have been charged.
(iv) The reasons you believe that

your fee should be lower than the fee
which the Agency charged.

(v) Any other information you deem
appropriate.

(d) The Chief will decide your appeal,
unless the Chief originally made the
determination you are appealing. In
that case, SBA’s Assistant Adminis-
trator for Hearings and Appeals will
decide your appeal.

(e) SBA will decide your appeal with-
in 20 working days from the date of its
receipt. SBA may have an additional 10

working days if unusual circumstances
require.

(f)(1) If you are appealing a decision
to deny your request for records, SBA
will either:

(i) Give you the records you re-
quested; or

(ii) Decline to give you the records
you requested, tell you why SBA has
concluded that the records were ex-
empt from disclosure under FOIA, and
tell you how to obtain judicial review
of SBA’s decision.

(2) If you are appealing a fee deter-
mination, SBA will either charge the
fee you request or charge another fee
and explain why SBA has concluded
that the fee it has decided to charge is
appropriate.

§ 102.10 How can I get the Public
Index of SBA materials?

(a) The Public Index is a document
which provides identifying information
about official documents which SBA
has issued.

(b) SBA has administratively deter-
mined, as permitted by FOIA, that
periodic publication and distribution is
unnecessary and impracticable.

(c) The Public Index is set forth in
Appendix 3 of SBA Standard Operating
Procedure 40 03. You can obtain the
Public Index from any SBA office.

§ 102.11 What happens if I ask SBA for
a record that another Federal agen-
cy generated?

Such a request is a request directed
to the wrong office, as that term is
used in § 102.3(c). SBA will forward your
request to the generating agency.

§ 102.12 What happens if I subpoena
records or testimony of employees
in connection with a civil lawsuit,
criminal proceeding or administra-
tive proceeding to which SBA is not
a party?

(a) The person to whom the subpoena
is directed must consult with SBA
counsel in the relevant SBA office, who
will seek approval for compliance from
the Associate General Counsel for Liti-
gation. Except where the subpoena re-
quires the testimony of an employee of
the Inspector General’s office, or
records within the possession of the In-
spector General, the Associate General
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Counsel may delegate the authoriza-
tion for appropriate production of doc-
uments or testimony to local SBA
counsel.

(b) If SBA counsel approves compli-
ance with the subpoena, SBA will com-
ply.

(c) If SBA counsel disapproves com-
pliance with the subpoena, SBA will
not comply, and will base such non-
compliance on an appropriate legal
basis such as privilege or a statute.

(d) SBA counsel must provide a copy
of any subpoena relating to a criminal
matter to SBA’s Inspector General
prior to its return date.

Subpart B—The Privacy Act

§ 102.20 What privacy rights does this
subpart regulate?

This subpart establishes SBA’s policy
and procedures safeguarding an indi-
vidual against an invasion of personal
privacy.

(a) Except as otherwise provided by
law or regulation, SBA will permit you
to do the following:

(1) Determine what records per-
taining to you are collected, main-
tained, used, or disseminated by SBA;

(2) Object when records pertaining to
you are obtained by SBA for a par-
ticular purpose and are proposed to be
used or made available for another pur-
pose without your consent; and

(3) Gain access to information per-
taining to you in records, have a copy
made of all or any portion of those
records, and correct or amend such
records as appropriate.

(b) SBA will collect, maintain, use,
or disseminate any record of identifi-
able personal information in a manner
that assures that such action is for a
necessary and lawful purpose, that the
information is current and accurate for
its intended use, and that adequate
safeguards are provided to prevent mis-
use of such information.

(c) SBA will permit exemptions from
the requirements of 5 U.S.C. 552a (Pri-
vacy Act of 1974) (‘‘PA’’) only where an
important public policy need for such
exemption has been determined pursu-
ant to or under specific statutory au-
thority.

§ 102.21 How will SBA maintain
records?

SBA records will:
(a) Contain only such information

about an individual as is relevant and
necessary to accomplish a purpose re-
quired of SBA by statute, regulation,
or by Executive Order of the President.

(b) Be comprised, to the maximum
practical extent, of an individual’s own
statements when the information may
result in an adverse determination
about an individual’s rights, benefits,
or privileges under a Federal program.

§ 102.22 When will SBA disclose
records?

SBA will not disclose to anyone any
record which is contained in a system
of records, except that it will disclose a
record:

(a) To the person about whom the
record is maintained, or to that per-
son’s agent, within the limits discussed
in this subpart;

(b) To those SBA employees who
have a need for the record to perform
their duties;

(c) When required under 5 U.S.C. 552
(FOIA);

(d) For a routine use of the record
compatible with the purpose for which
it was collected;

(e) To the Bureau of the Census for
purposes of planning or carrying out a
census, survey, or related activity pur-
suant to Title 13, United States Code;

(f) To a recipient who has provided
the Agency with advance adequate
written assurance that the record will
be used solely as a statistical research
or reporting record, where the record is
transferred in a form that is not indi-
vidually identifiable;

(g) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the U.S. Government, or for evaluation
by the Administrator of General Serv-
ices or his or her designee to determine
whether the record has such value;

(h) To another agency or to an in-
strumentality of any governmental ju-
risdiction within or under the control
of the United States for a civil or
criminal law enforcement activity if:

(1) The activity is authorized by law;
and
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