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(b) Reasonable factors other than age.
A recipient is permitted to take an ac-
tion otherwise prohibited by § 20.4
which is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or to the
achievement of a statutory objective.

§ 20.6 Burden of proof.

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in § 20.5 is on
the recipient of Federal financial as-
sistance.

Subpart C—Responsibilities of
DOC Recipients

§ 20.7 General responsibilities.

Each DOC recipient has primary re-
sponsibility to ensure that its pro-
grams and activities are in compliance
with the Act, the general regulations,
and these regulations, and shall take
steps to eliminate violation of the Act.

(a) Each DOC recipient will provide
an assurance that the program for
which it is receiving Federal financial
assistance will be conducted in compli-
ance with all requirements for the Act
and these and other DOC regulations. A
recipient also has responsibility to
maintain records, provide information,
and to afford DOC reasonable access to
its records and facilities to the extent
necessary to determine whether it is in
compliance with the Act and these reg-
ulations.

(b) Recipient assessment of age distinc-
tions. (1) To assess the recipient’s com-
pliance with the Act, DOC may, as part
of a compliance review under § 20.10 or
a complaint investigation under § 20.11,
require a recipient employing the
equivalent or 15 or more employees, to
complete, in a manner specified by the
responsible Department official, a writ-
ten self-evaluation of any age distinc-
tion imposed in its program or activity
receiving Federal financial assistance
from DOC.

(2) Whenever an assessment indicates
a violation of the Act and the DOC reg-

ulations, the recipient shall take cor-
rective action.

§ 20.8 Notice to subrecipients.
Where a recipient passes on Federal

financial assistant from DOC to sub-
recipients, the recipient shall give sub-
recipients written notice of their obli-
gations under the Act and these regula-
tions.

§ 20.9 Information requirements.
Upon DOC’s request, each recipient

shall provide access and make informa-
tion available for DOC to determine
whether the recipient is complying
with the Act and these regulations.

Subpart D—Investigation, Concil-
iation, and Enforcement Pro-
cedures

§ 20.10 Compliance reviews.
(a) DOC may conduct compliance re-

views and pre-award reviews or use
other similar procedures that will per-
mit it to investigate and correct viola-
tions of the Act and these regulations.
DOC may conduct such review even in
the absence of a complaint against a
recipient. The review may be as com-
prehensive as necessary to determine
whether a violation of the Act and
these regulations has occurred.

(b) If a compliance review of pre-
award review indicates a violation of
the Act or these regulations, DOC will
attempt to achieve voluntary compli-
ance with the Act. If voluntary compli-
ance cannot be achieved, DOC will ar-
range for enforcement as described in
§ 20.15.

§ 20.11 Complaints.
(a) Any person, individually, or as a

member of a class, or on behalf of oth-
ers, may file a complaint with DOC al-
leging discrimination prohibited by the
Act or these regulations based on an
action occurring on or after July 1,
1979. A complainant shall file a com-
plaint within 180 days from the date
the complainant first had knowledge of
the alleged act of discrimination. How-
ever, for good cause shown, DOC may
extend this time limit.

(b) DOC will attempt to facilitate the
filing of complaints wherever possible,
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including taking the following meas-
ures:

(1) Accepting as a sufficient com-
plaint, any written statement which:
identifies the parties involved and the
date the complainant first had knowl-
edge of the alleged violation; describes
generally the action or practice com-
plained of; and is signed by the com-
plainant;

(2) Freely permitting a complainant
to add information to the complaint to
meet the requirements of a sufficient
complaint;

(3) Considering as the filing date, the
date on which a complaint is sufficient
to be processed;

(4) Notifiying the complainant and
the recipient of their rights and obliga-
tions under the compliant procedure,
including the right to have a represent-
ative at all stages of the process;

(5) Notifying the complainant and
the recipient (or their representatives)
of their right to contact DOC for infor-
mation and assistance regarding the
complaint resolution process.

(c) DOC will return to the complain-
ant any complaint outside the jurisdic-
tion of these regulations, and will state
the reason(s) why it is outside the ju-
risdiction of these regulations.

§ 20.12 Mediation.
(a) DOC will refer to a mediation

service designated by the Secretary all
sufficient complaints that:

(1) Fall within the jurisdiction of the
Act and these regulations, unless the
age distinction complained of is clearly
within an exception; and

(2) Contain all information necessary
for further processing.

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary
to reach an agreement or to make an
informed judgment that an agreement
is not possible.

(c) If the complainant and the recipi-
ent reach an agreement, the mediator
shall prepare a written statement of
the agreement and have the complain-
ant and the recipient sign it. The medi-
ator shall send a copy of the agreement
to DOC. DOC will take no further ac-
tion on the complaint unless the com-
plainant or the recipient fails to com-
ply with the agreement.

(d) The mediator is required to pro-
tect the confidentiality of all informa-
tion obtained in the course of the medi-
ation process. No mediator shall testify
in any adjudicative proceeding,
produce any document, or otherwise
disclose any information obtained, in
the course of the mediation process
without prior approval of the head or
the mediation service.

(e) The mediation will proceed for a
maximum of 60 days after a complaint
is filed with DOC. Mediation ends if:

(1) 60 days elapse from the time DOC
receives the complaint; or

(2) Prior to the end of that 60-day pe-
riod, an agreement is reached; or

(3) Prior to the end of that 60-day pe-
riod, the mediator determines that an
agreement cannot be reached.

(f) The mediator shall return unre-
solved complaints to DOC.

§ 20.13 Investigation.

(a) Informal investigation:
(1) DOC will investigate complaints

that are unresolved after mediation or
are reopended because of a violation of
a mediation agreement.

(2) As part of the initial investiga-
tion, DOC will use informal factfinding
methods, including joint or separate
discussions with the complainant and
recipient, to establish the facts and, if
possible, settle the complaint on terms
that are mutually agreeable to the par-
ties. DOC may seek the assistance of
any involved State program agency.

(3) DOC will put any agreement in
writing and have it signed by the par-
ties and an authorized offical at DOC.

(4) The settlement shall not affect
the operation of any other enforcement
effort of DOC, including compliance re-
views and investigation or other com-
plaints which may involve the recipi-
ent.

(5) The settlement is not a finding of
discrimination against a recipient.

(b) Formal investigation: If DOC can-
not resolve the complaint through in-
formal investigation, it will begin to
develop formal findings through fur-
ther investigation of the complaint. If
the investigation indicates a violation
of these regulations, DOC will attempt
to obtain voluntary compliance. If DOC
cannot obtain voluntary compliance, it
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will begin enforcement as described in
§ 8a.15.

§ 20.14 Prohibition against intimida-
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by the Act or these regulations;
or

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of
DOC’s investigation, conciliation, and
enforcement process.

§ 20.15 Compliance procedure.
(a) DOC may enforce the Act and

these regulations by:
(1) Terminating the Federal financial

assistance to the recipient under the
program or activity found to have vio-
lated the Act or these regulations. The
determination of the recipient’s viola-
tion may be made only after a recipi-
ent has had an opportunity for a hear-
ing on the record before an administra-
tive law judge. If a case is settled dur-
ing mediation, or prior to hearing, Fed-
eral financial assistance to the pro-
gram will not be terminated.

(2) Any other means authorized by
law including but not limited to:

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tions of the recipient created by the
Act or these regulations.

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local
government agency that will have the
effect of correcting a violation of the
Act or these regulations.

(b) DOC will limit any termination
under this section to the particular re-
cipient and particular program or ac-
tivity or part of such program and ac-
tivity DOC finds in violation of these
regulations. DOC will not base any part
of a termination on a finding with re-
spect to any program or activity of the
recipient which does not receive Fed-
eral financial assistance from DOC.

(c) DOC will take no action under
paragraph (a) until:

(1) The head of the organization pro-
viding the financial assistance has ad-
vised the recipient of its failure to
comply with the Act and these regula-

tions and has determined that vol-
untary compliance cannot be obtained.

(2) Thirty days have elapsed after the
Secretary has sent a written report of
the circumstances and grounds of the
action to the committees of the Con-
gress having legislative jurisdiction
over the Federal program or activity
involved. The Secretary will file a re-
port whenever any action is taken
under paragraph (a).

(d) DOC also may defer granting new
Federal financial assistance to a recipi-
ent when a hearing under § 20.16 is ini-
tiated.

(1) New Federal financial assistance
from DOC includes all assistance for
which DOC requires an application or
approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from DOC does not include in-
creases in funding as a result of
changed computation of formula
awards or assistance approved prior to
the beginning of a hearing under § 20.16.

(2) DOC will not begin a deferral until
the recipient has received a notice of
an opportunity for a hearing under
§ 20.16. DOC will not continue a deferral
for more than 60 days unless a hearing
has begun within that time, or the
time for beginning the hearing has
been extended by mutual consent of
the recipient and the head of the orga-
nization providing Federal financial as-
sistance. DOC will not continue a de-
ferral for more than 30 days after the
close of the hearing, unless the hearing
results in a finding against the recipi-
ent.

(3) DOC will limit any deferral to the
particular recipient and particular pro-
gram or activity or part of such pro-
gram or activity DOC finds in violation
of these regulations. DOC will not base
any part of a deferral on a finding with
respect to any program or activity of
the recipient which does not, and
would not in connection with the new
funds, receive Federal financial assist-
ance for DOC.

§ 20.16 Hearings, decisions, post-termi-
nation proceedings.

Certain DOC procedural provisions
applicable to Title VI of the Civil
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Rights Act of 1964 apply to DOC en-
forcement of these regulations. They
are found in 15 CFR Part 8, § 8.12 and
§ 8.13.

§ 20.17 Remedial action by recipients.

(a) Where DOC finds that a recipient
has discriminated on the basis of age,
the recipient shall take any remedial
action that DOC may require to over-
come the effects of the discrimination.
If another recipient exercises control
over the recipient that has discrimi-
nated, DOC may require both recipi-
ents to take remedial action.

(b) Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s
program or activity on the basis of age.

§ 20.18 Alternative funds disbursal
procedure.

(a) When, under the provisions of
these regulations, DOC terminates the
funding of a recipient, the Secretary
may, using undisbursed funds from the
terminated award, make a new award
to an alternate recipient, i.e. any pub-
lic or non-profit private organization
or agency, or State or political subdivi-
sion of the State.

(b) The Secretary will require any al-
ternate recipient to demonstrate:

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
program or activity.

§ 20.19 Private lawsuits after exhaus-
tion of administrative remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if:

(1) 180 days have elapsed since the
complainant filed the complaint and
DOC has made no finding with regard
to the complaint; or

(2) DOC issues any finding in favor of
the recipient.

(b) If DOC fails to make a finding
within 180 days or issues a finding in
favor of recipient, DOC shall:

(1) Promptly advise the complainant
of this fact; and

(2) Advise the complainant of his or
her right to bring civil action for in-
junctive relief; and

(3) Inform the complainant that:
(i) The complainant may bring a civil

action only in a United States district
court for the district in which the re-
cipient is located or transacts business;

(ii) A complainant prevailing in a
civil action has the right to be awarded
the costs of the action, including rea-
sonable attorney’s fees, but that the
complainant must demand these costs
in the complaint;

(iii) Before commencing the action,
the complainant shall give 30 days no-
tice by registered mail to the Sec-
retary, the Attorney General of the
United States, and the recipient;

(iv) The notice shall contain the al-
leged violation of the Act, the relief re-
quested, the court in which the com-
plainant is bringing the action, and
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

(v) The complainant may not bring
an action if the same alleged violation
of the Act by the same recipient is the
subject of a pending action in any
court of the United States.

PART 21—ADMINISTRATIVE OFFSET

Sec.
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21.10 Review procedures.
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