AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Office of the Secretary, Commerce

of the determination. The final deci-
sion may uphold, overrule, or modify
the Director’s decision or take any ac-
tion deemed appropriate.

(d) Judicial review is available as the
law permits.

[49 FR 7986, Mar. 5, 1984, as amended at 55 FR
38983, Sept. 24, 1990]
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GENERAL PROVISIONS

§18.1 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called ‘“‘the Act” in this
part), provides for the award of attor-
ney fees and other expenses to eligible
individuals and entities who are parties
to certain administrative proceedings
(called ‘‘adversary adjudications’) be-
fore the Department of Commerce (the
word Department includes its compo-
nent agencies). An eligible party may
receive an award when it prevails over

§18.4

the Department, unless the Depart-
ment’s position in the proceeding was
substantially justified or special cir-
cumstances make an award unjust. The
rules in this part describe the parties
that are eligible for awards and the De-
partment’s proceedings that are cov-
ered by the Act. They also explain how
to apply for awards, and the procedures
and standards that the Department
will use to make them.

§18.2 Definitions.

As used in this part:

(a) Adversary adjudication means an
adjudication under 5 U.S.C. 554 in
which the position of the United States
is represented by counsel or otherwise,
but excludes an adjudication for the
purpose of establishing or fixing a rate
or for the purpose of granting or renew-
ing a license.

(b) Adjudicative officer means the offi-
cial, without regard to whether the of-
ficial is designated as an administra-
tive law judge, a hearing officer or ex-
aminer, or otherwise, who presided at
the adversary adjudication.

§18.3 When the Act applies.

The Act applies to any adversary ad-
judication pending or commenced be-
fore the Department on or after August
5, 1985. It also applies to any adversary
adjudication commenced on or after
October 1, 1984, and finally disposed of
before August 5, 1985, provided that an
application for fees and expenses, as
described in 8§18.11 through 18.14 of
this part, has been filed with the De-
partment within 30 days after August 5,
1985, and to any adversary adjudication
pending on or commenced on or after
October 1, 1981, in which an application
for fees and other expenses was timely
filed and was dismissed for lack of ju-
risdiction.

[53 FR 6798, Mar. 3, 1988]

§18.4 Proceedings covered.

(a) The Act applies to adversary adju-
dications conducted by the Department
and to appeals of decisions of con-
tracting officers of the Department
made pursuant to section 6 of the Con-
tract Disputes Act of 1978 (41 U.S.C.
605) before agency boards of contract
appeals as provided in section 8 of that
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§18.5

Act (41 U.S.C. 607). Adversary adjudica-
tions conducted by the Department are
adjudications under 5 U.S.C. 554 in
which the position of this or any other
agency of the United States, or any
component of an agency, is presented
by an attorney or other representative
who enters an appearance and partici-
pates in the proceeding. Pursuant to
section 8(c) of the Contract Disputes
Act (41 U.S.C. 607(c)), the Department
has arranged for appeals from decisions
by contracting officers of the Depart-
ment to be decided by the General
Services Administration Board of Con-
tract Appeals. This Board, in accord-
ance with its own procedures, shall be
responsible for making determinations
on applications pursuant to the Act re-
lating to appeals to the Board from de-
cisions of contracting officers of the
Department. Such determinations are
final, subject to appeal under §18.23.
Any proceeding in which the Depart-
ment may prescribe a lawful present or
future rate is not covered by the Act.
Proceedings to grant or renew licenses
are also excluded, but proceedings to
modify, suspend, or revoke licenses are
covered if they are otherwise ‘“‘adver-
sary adjudications.”” The Department
proceedings covered are:

(1) Department-wide. (i) Title VI Civil
Rights hearings conducted by the De-
partment under 42 U.S.C. 2000d-1 and 15
CFR 8.12(d).

(ii) Handicap discrimination hearings
conducted by the Department under 29
U.S.C. 794(a) and 15 CFR 8.12(d).

(2) National Oceanic and Atmos-
pheric Administration (‘*“NOAA’")

(i) Proceedings concerning suspen-
sion, revocation, or modification of a
permit or license issued by NOAA.

(ii) Proceedings to assess civil pen-
alties under any of the statutes admin-
istered by NOAA.

(3) International Trade Administration.
Enforcement proceedings under the
AntiBoycott provisions of the Export
Administration Act of 1979, 50 U.S.C.
app. 2407.

(4) Patent and Trademark Office. Dis-
barment proceedings of attorneys and
agents under 35 U.S.C. 32.

(b) The Department may also des-
ignate a proceeding not listed in para-
graph (a) of this section as an adver-
sary adjudication for purposes of the

15 CFR Subtitle A (1-1-00 Edition)

Act by so stating in an order initiating
the proceeding or designating the mat-
ter for hearing. The Department’s fail-
ure to designate a proceeding as an ad-
versary adjudication shall not preclude
the filing of an application by a party
who believes the proceeding is covered
by the Act; whether the proceeding is
covered will then be an issue for resolu-
tion in proceedings on the application.

(c) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

[47 FR 13510, Mar. 31, 1982, as amended at 53
FR 6798, Mar. 3, 1988]

§18.5 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term “‘party” is
defined in 5 U.S.C. 551(3). The applicant
must show that it meets all conditions
of eligibility set out in this part.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $2 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of not more than $7 million and not
more than 500 employees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘“‘individual”’ rather than a ‘‘sole
owner of an unincorporated business’”
if the issues on which the applicant
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