
61

Office of the Secretary, Commerce § 4b.8

the individual to his or her medical
records.

(d) If an individual refuses in writing
to give the names and consents set
forth in paragraphs (c)(2) through (4) of
this section and the Department has
determined that disclosure could have
an adverse effect upon the individual,
the Department shall give the indi-
vidual access to said records by means
of a copy, provided without cost to the
requester, sent registered mail return
receipt requested.

§ 4b.7 Request for correction or
amendment to record.

(a) Any individual, regardless of age,
who is a citizen of the United States or
an alien lawfully admitted for perma-
nent residence into the United States
may submit a request for correction or
amendment to the Department. The re-
quest should be made either in person
or by mail addressed to the Privacy Of-
ficer who processed the individual’s re-
quest for access to the record, and to
whom is delegated authority to make
initial determinations on requests for
correction or amendment. The offices
of Privacy Officers are open to the pub-
lic between the hours of 9:00 a.m. and
4:00 p.m. Monday through Friday (ex-
cluding holidays).

(b) The processing of requests sub-
mitted by mail will be facilitated if the
words ‘‘PRIVACY ACT REQUEST’’ ap-
pear in capital letters on the face of
the envelope. If, for some reason, the
individual is unable to use the Depart-
ment’s official form, the letter should
bear the words ‘‘PRIVACY ACT RE-
QUEST’’ in capital letters at the top.

(c) Any request which is not ad-
dressed as specified in paragraph (a) of
this section or which is not marked as
specified in paragraph (b) of this sec-
tion will be so addressed and marked
by Department personnel and for-
warded immediately to the responsible
Privacy Officer. A request which is not
properly addressed by the individual
will not be deemed to have been ‘‘re-
ceived’’ for purposes of measuring time
periods for response until actual re-
ceipt by the Privacy Officer. In each in-
stance when a request so forwarded is
received, the Privacy Officer shall no-
tify the individual that his or her re-
quest was improperly addressed and

the date when the request was received
at the proper address.

(d) Since the request, in all cases,
will follow a request for access under
§ 4b.5, the individual’s identity will be
established by his or her signature on
the request and use of the Department
control number assigned to the re-
quest.

(e) A request for correction or
amendment should include the fol-
lowing:

(1) A specific identification of the
record sought to be corrected or
amended (for example, description,
title, date, paragraph, sentence, line
and words);

(2) The specific wording to be deleted,
if any;

(3) The specific wording to be in-
serted or added, if any, and the exact
place at which to be inserted or added;
and,

(4) A statement of the basis for the
requested correction or amendment,
with all available supporting docu-
ments and materials which substan-
tiate the statement. The statement
should identify the criterion of the Act
being invoked, that is, whether the in-
formation in the record is unnecessary,
inaccurate, irrelevant, untimely or in-
complete.

§ 4b.8 Agency review of request for
correction or amendment of record.

(a)(1)(i) Not later than ten days (ex-
cluding Saturdays, Sundays and holi-
days) after receipt of a request to cor-
rect or amend a record, the Privacy Of-
ficer shall send an acknowledgment
providing an estimate of time within
which action will be taken on the re-
quest and asking for such further infor-
mation as may be necessary to process
the request. The estimate of time may
take into account unusual cir-
cumstances as described in § 4b.5(a). No
acknowledgment will be sent if the re-
quest can be reviewed, processed and
the individual notified of the results of
review (either compliance or denial)
within the ten days. Requests filed in
person will be acknowledged in writing
at the time submitted.

(ii) If the Privacy Officer fails to send
the acknowledgment within the ten
days, as provided above, the requester
may ask the General Counsel, to take
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corrective action. No failure of a Pri-
vacy Officer to send an acknowledg-
ment shall confer administrative final-
ity for purposes of judicial review.

(2) Promptly after acknowledging re-
ceipt of a request, or after receiving
such further information as might have
been requested, or after arriving at a
decision within the ten days, the Pri-
vacy Officer shall either:

(i) Make the requested correction or
amendment and advise the individual
in writing of such action, providing ei-
ther a copy of the corrected or amend-
ed record or a statement as to the
means whereby the correction or
amendment was effected in cases where
a copy cannot be provided (for exam-
ple, erasure of information from a
record maintained only in magneti-
cally recorded computer files); or,

(ii) Inform the individual in writing
that his or her request is denied and
provide the following information:

(A) The Privacy Officer’s name and
title or position;

(B) The date of the denial;
(C) The reasons for the denial, includ-

ing citation to the appropriate sections
of the Act and this part; and,

(D) The procedures for appeal of the
denial as set forth in § 4b.9, including
the name and address of the General
Counsel.

The term promptly in this subsection
means within thirty days (excluding
Saturdays, Sundays and holidays). If
the Privacy Officer cannot make the
determination within thirty days, the
individual will be advised in writing of
the reason therefor and of the esti-
mated date by which the determination
will be made.

(b) Whenever an individual’s record is
corrected or amended pursuant to a re-
quest by that individual, the Privacy
Officer shall see to the notification of
all persons and agencies to which the
corrected or amended portion of the
record had been disclosed prior to its
correction or amendment, if an ac-
counting of such disclosure required by
the Act was made. The notification
shall require a recipient agency main-
taining the record to acknowledge re-
ceipt of the notification, to correct or
amend the record and to apprise any
agency or person to which it had dis-

closed the record of the substance of
the correction or amendment.

(c) The following criteria will be con-
sidered by the Privacy Officer in re-
viewing a request for correction or
amendment:

(1) The sufficiency of the evidence
submitted by the individual;

(2) The factual accuracy of the infor-
mation;

(3) The relevance and necessity of the
information in terms of purpose for
which it was collected;

(4) The timeliness and currency of
the information in light of the purpose
for which it was collected;

(5) The completeness of the informa-
tion in terms of the purpose for which
it was collected;

(6) The degree of risk that denial of
the request could unfairly result in de-
terminations adverse to the individual;

(7) The character of the record
sought to be corrected or amended;
and,

(8) The propriety and feasibility of
complying with the specific means of
correction or amendment requested by
the individual.

(d) The Department will not under-
take to gather evidence for the indi-
vidual, but does reserve the right to
verify the evidence which the indi-
vidual submits.

(e) Correction or amendment of a
record requested by an individual will
be denied only upon a determination by
the Privacy Officer that:

(1) The individual has failed to estab-
lish, by a preponderance of the evi-
dence, the propriety of the correction
or amendment in light of the criteria
set forth in paragraph (c) of this sec-
tion;

(2) The record sought to be corrected
or amended is part of the official
record in a terminated judicial, quasi-
judicial or quasi-legislative proceeding
to which the individual was a party or
participant;

(3) The information in the record
sought to be corrected or amended, or
the record sought to be corrected or
amended, is the subject of a pending ju-
dicial, quasi-judicial or quasi-legisla-
tive proceeding to which the individual
is a party or participant;
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(4) The correction or amendment
would violate a duly enacted statute or
promulgated regulation; or,

(5) The individual unreasonably has
failed to comply with the procedural
requirements of this part.

(f) If a request is partially granted
and partially denied, the Privacy Offi-
cer shall follow the appropriate proce-
dures of this section as to the records
within the grant and the records within
the denial.

[40 FR 45621, Oct. 2, 1975; 40 FR 50662, Oct. 30,
1975; 40 FR 51168, Nov. 3, 1975, as amended at
53 FR 26236, July 12, 1988]

§ 4b.9 Appeal of initial adverse agency
determination on correction or
amendment.

(a) When a request for correction or
amendment has been denied initially
under § 4b.8, the individual may submit
a written appeal within thirty days
after the date of the initial denial.
When an appeal is submitted by mail,
the postmark is conclusive as to time-
liness.

(b) An appeal shall be addressed to
the General Counsel, Department of
Commerce, Room 5882, Washington, DC
20230. The processing of appeals will be
facilitated if the words ‘‘PRIVACY AP-
PEAL’’ appear in capital letters on
both the envelope and the top of the
appeal papers. An appeal not addressed
and marked as provided herein will be
so marked by Department personnel
when it is so identified, and will be for-
warded immediately to the General
Counsel. An appeal which is not prop-
erly addressed by the individual will
not be deemed to have been ‘‘received’’
for purposes of measuring the time pe-
riods in this section until actual re-
ceipt by the General Counsel. In each
instance when an appeal so forwarded
is received, the General Counsel shall
notify the individual that his or her ap-
peal was improperly addressed and the
date when the appeal was received at
the proper address.

(c) The individual’s appeal papers
shall include a statement of the rea-
sons why the initial denial is believed
to be in error and the Department’s
control number assigned to the re-
quest. The appeal shall be signed by
the individual. The record which the
individual requests be corrected or

amended and all correspondence be-
tween the Privacy Officer and the re-
quester will be supplied by the Privacy
Officer who issued the initial denial.
While the foregoing normally will com-
prise the entire record on appeal, the
General Counsel may seek additional
information necessary to assure that
the final determination is fair and eq-
uitable and, in such instances, the ad-
ditional information will be disclosed
to the individual to the greatest extent
possible and an opportunity provided
for comment thereon.

(d) No personal appearance or hear-
ing on appeal will be allowed.

(e) The General Counsel shall act
upon the appeal and issue a final deter-
mination in writing not later than
thirty days (excluding Saturdays, Sun-
days and holidays) from the date on
which the appeal is received; Provided,
That the General Counsel may extend
the thirty days upon deciding that a
fair and equitable review cannot be
made within that period, but only if
the individual is advised in writing of
the reason for the extension and the es-
timated date by which a final deter-
mination will issue. The estimated
date should not be later than the six-
tieth day (excluding Saturdays, Sun-
days and holidays) after receipt of the
appeal unless unusual circumstances,
as described in § 4b.5(a), are met.

(f) If the appeal is determined in
favor of the individual, the final deter-
mination shall include the specific cor-
rections or amendments to be made
and a copy thereof shall be transmitted
promptly both to the individual and to
the Privacy Officer who issued the ini-
tial denial. Upon receipt of such final
determination, the Privacy Officer
promptly shall take the actions set
forth in § 4b.8(a)(2)(i) and (b).

(g) If the appeal is denied, the final
determination shall be transmitted
promptly to the individual and state
the reasons for the denial. The notice
of final determination also shall in-
form the individual of the following:

(1) The right of the individual under
the Act to file a concise statement of
reasons for disagreeing with the final
determination. The statement ordi-
narily should not exceed one page and
the Department reserves the right to
reject a statement of excessive length.
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