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(h) Facility includes all or any por-
tion of structures, equipment, vessels,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation, contract for use, or acquisition
of facilities.

(i) Recipient means any govern-
mental, public or private agency, insti-
tution, organization, or other entity,
or any individual, who or which is an
applicant for Federal financial assist-
ance, or to whom Federal financial as-
sistance is extended directly or
through another recipient for or in
connection with any program. Recipi-
ent further includes a subgrantee, an
entity which leases or operates a facil-
ity for or on behalf of a recipient, and
any successors, assignees, or trans-
ferees of any kind of the recipient, but
does not include any person who is an
ultimate beneficiary under any pro-
gram.

(J) Primary recipient means any recipi-
ent which is authorized or required to
extend or distribute Federal financial
assistance to another recipient for the
purpose of carrying out a program.

(k) Applicant means one who submits
an application, request, or plan re-
quired to be approved by a responsible
Department official, or by a primary
recipient, as a condition to eligibility
for Federal financial assistance, and
“‘application’” means such an applica-
tion, request, or plan.

(I) Other parties subject to this part in-
cludes any governmental, public or pri-
vate agency, institution, organization,
or other entity, or any individual, who
or which, like a recipient, is not to en-
gage in discriminatory acts with re-
spect to applicable persons covered by
this part, because of his or its direct or
substantial participation in any pro-
gram, such as a contractor, subcon-
tractor, provider of employment, or
user of facilities or services provided
under any program.

§8.4 Discrimination prohibited.

(a) General. No person in the United
States shall, on the ground of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
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to discrimination under, any program
to which this part applies.

(b) Specific discriminatory acts prohib-
ited. (1) A recipient of Federal financial
assistance, or other party subject to
this part under any program to which
this part applies, shall not participate,
directly or through contractual or
other arrangements, in any act or
course of conduct which, on the ground
of race, color, or national origin:

(i) Denies to a person any service, fi-
nancial aid, or other benefit provided
under the program;

(ii) Provides any service, financial
aid, or other benefit, to a person which
is different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subjects a person to segregation
or separate or other discriminatory
treatment in any matter related to his
receipt (or nonreceipt) of any such
service, financial aid, property, or
other benefit under the program.

(iv) Restricts a person in any way in
the enjoyment of services, facilities, or
any other advantage, privilege, prop-
erty, or benefit provided to others
under the programs;

(v) Treats a person differently from
others in determining whether he satis-
fies any admission, enrollment, quota,
eligibility, membership, or other re-
quirement or condition which persons
must meet in order to be provided any
service, financial aid, or other benefit
provided under the program;

(vi) Denies a person an opportunity
to participate in the program through
the provision of property or services or
otherwise, or affords him an oppor-
tunity to do so which is different from
that afforded others under the program
(including the opportunity to partici-
pate in the program as an employee
but only to the extent set forth in
paragraph (c) of this section);

(vii) Denies a person the same oppor-
tunity or consideration given others to
be selected or retained or otherwise to
participate as a contractor, subcon-
tractor, or subgrantee when a program
is applicable thereto;

(viii) Denies a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.
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(2) A recipient, or other party subject
to this part under any program, in de-
termining the types of services, finan-
cial aid, or other benefits, or facilities
which will be provided under any such
program, or the class of persons to
whom, or the situations in which, such
services, financial aid, other benefits,
or facilities will be provided under any
such program, or the class of persons
to be afforded an opportunity to par-
ticipate in any such program, shall
not, directly or through contractual or
other arrangements, utilize criteria or
methods of administration which have
the effect of subjecting persons to dis-
crimination because of their race,
color, or national origin, or have the
effect of defeating or substantially im-
pairing accomplishment of the objec-
tives of the program as respect any
persons of a particular race, color, or
national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or other
party subject to this part may not
make selections with the purpose or ef-
fect of excluding persons from, denying
them the benefits of, or subjecting
them to discrimination under any pro-
gram to which this part applies, on the
grounds of race, color or national ori-
gin; or with the purpose or effect of de-
feating or substantially impairing the
accomplishment of the objectives of
the Act or this part.

(4) As used in this section, the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefit provided or
made available in or through or uti-
lizing a facility provided with the aid
of Federal financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph and paragraph (c) of this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

(6)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.
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(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color or national origin.

(c) Employment practices. (1) Where a
primary objective of the Federal finan-
cial assistance to a program to which
this part applies is to provide employ-
ment, a recipient or other party sub-
ject to this part shall not, directly or
through contractual or other arrange-
ments, subject a person to discrimina-
tion on the ground of race, color, or na-
tional origin in its employment prac-
tices under such program (including re-
cruitment or recruitment advertising,
hiring, firing, upgrading, promotion,
demotion, transfer, layoff, termi-
nation, rates of pay or other forms of
compensation or benefits, selection for
training or apprenticeship, use of fa-
cilities, and treatment of employees).
Such recipients and other parties sub-
ject to this part shall take affirmative
action to ensure that applicants are
employed, and employees are treated
during employment without regard to
their race, color, or national origin.
Such recipients and other parties sub-
ject to this part shall, as may be re-
quired by supplemental regulations, de-
velop a written affirmative action pro-
gram. The requirements applicable to
construction employment under any
such program shall be in addition to
those specified in or pursuant to Part
111 of Executive Order 11246 or any Ex-
ecutive order which supersedes it. Fed-
eral financial assistance to programs
under laws funded or administered by
the Department which has as a pri-
mary objective the providing of em-
ployment include those set forth in Ap-
pendix A Il of this part.

(2) Where a primary objective of the
Federal financial assistance to a pro-
gram to which this part applies is not
to provide employment, but discrimi-
nation on the grounds of race, color, or
national origin, in the employment
practices of the recipient or other
party subject to this part, tends, on the
grounds of race, color, or national ori-
gin, to exclude persons from partici-
pating in, to deny them the benefits of,
or to subject them to discrimination
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under any such program, the provisions
of paragraph (c)(1) of this section shall
apply to the employment practices of
the recipient or other party subject to
this part, to the extent necessary to as-
sure equality of opportunity to, and
nondiscriminatory treatment of such
persons.

[38 FR 17938, July 5, 1973; 38 FR 23777, Sept.
4, 1973]

§8.5 Nondiscrimination clause.

(a) Applicability. Every application
for, and every grant, loan, or contract
authorizing approval of, Federal finan-
cial assistance to carry out a program
and to provide a facility subject to this
part, and every modification or amend-
ment thereof, shall, as a condition to
its approval and to the extension of
any Federal financial assistance pursu-
ant thereto, contain or be accompanied
by an assurance that the program will
be conducted in compliance with all re-
quirements imposed by or pursuant to
this part. The assurances shall be set
forth in a nondiscrimination clause.
The responsible Department official
shall specify the form and contents of
the nondiscrimination clause for each
program as appropriate.

(b) Contents. Without Ilimiting its
scope or language in any way, a non-
discrimination clause shall contain,
where determined to be appropriate,
and in an appropriate form, reference
to the following assurances, under-
takings, and other provisions:

(1) That the recipient or other party
subject to this part will not participate
directly or indirectly in the discrimi-
nation prohibited by §8.4, including
employment practices when a program
covering such is involved.

(2) That when employment practices
are covered, the recipient or other
party subject to this part will (i) in all
solicitations or advertisements for em-
ployees placed by or for the recipient,
state that qualified applicants will re-
ceive consideration for employment
without regard to race, color, or na-

tional origin; (ii) notify each labor
union or representative of workers
with which it has a collective bar-

gaining agreement or other contract or
understanding of the recipient’s com-
mitments under this section; (iii) post
the nondiscrimination clause and the
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notice to labor unions in conspicuous
places available to employees and ap-
plicants for employment; and (iv) oth-
erwise comply with the requirements
of §8.4(c).

(3) That in a program involving con-
tinuing Federal financial assistance,
the recipient thereunder (i) will state
that the program is (or, in the case of
a new program, will be) conducted in
compliance with all requirements im-
posed by or pursuant to this part, and
(ii) will provide for such methods of ad-
ministration for the program as are
found by the responsible Department
official to give reasonable assurance
that all recipients of Federal financial
assistance under such program and any
other parties connected therewith sub-
ject to this part will comply with all
requirements imposed by or pursuant
to this part.

(4) That the recipient agrees to se-
cure the compliance or to cooperate ac-
tively with the Department to secure
the compliance by others with this
part and the nondiscrimination clause
as may be directed under an applicable
program. For instance, the recipient
may be requested by the responsible
Department official to undertake and
agree (i) to obtain or enforce or to as-
sist and cooperate actively with the re-
sponsible Department official in ob-
taining or enforcing, the compliance of
other recipients or of other parties sub-
ject to this part with the non-
discrimination required by this part;
(if) to insert appropriate non-
discrimination clauses in the respec-
tive contracts with or grants to such
parties; (iii) to obtain and to furnish to
the responsible Department official
such information as he may require for
the supervision or securing of such
compliance; (iv) to carry out sanctions
for noncompliance with the obligations
imposed upon recipients and other par-
ties subject to this part; and (v) to
comply with such additional provisions
as the responsible Department official
deems appropriate to establish and pro-
tect the interests of the United States
in the enforcement of these obliga-
tions. In the event that the cooper-
ating recipient becomes involved in
litigation with a noncomplying party
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