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(b) Large Order Execution Procedures.
A member of a contract market may
execute simultaneous buying and sell-
ing orders of different principals di-
rectly between the principals in com-
pliance with large order execution pro-
cedures established by written rules of
the contract market that have been ap-
proved by the Commission: Provided,
That, to the extent such large order
execution procedures do not meet the
conditions and requirements of para-
graph (a) of this section, the contract
market has petitioned the Commission
for, and the Commission has granted,
an exemption from the conditions and
requirements of paragraph (a) of this
section. Any such petition must be ac-
companied by proposed contract mar-
ket rules to implement the large order
execution procedures. The petition
shall include:

(1) An explanation of why the pro-
posed large order execution rules do
not comply with paragraph (a) of this
section; and

(2) A description of a special surveil-
lance program that would be followed
by the contract market in monitoring
the large order execution procedures.

The Commission may, in its discretion
and upon such terms and conditions as
it deems appropriate, grant such peti-
tion for exemption if it finds that the
exemption is not contrary to the public
interest and the purposes of the provi-
sion from which exemption is sought.
The petition shall be considered con-
currently with the proposed large order
execution rules.

(c) Not deemed filling orders by offset
nor cross trades. The execution of orders
in compliance with the conditions
herein set forth will not be deemed to
constitute the filling of orders by offset
within the meaning of paragraph (iv) of
section 4b(a) of the Act, nor to con-
stitute cross trades within the meaning
of paragraph (A) of section 4c(a) of the
Act.

(Approved by the Office of Management and
Budget under control numbers 3038–0007 and
3038–0022)

[41 FR 3194, Jan. 21, 1976, as amended at 46
FR 63035, Dec. 30, 1981; 47 FR 57008, Dec. 22,
1982; 56 FR 12344, Mar. 25, 1991; 59 FR 5525,
Feb. 7, 1994]

MISCELLANEOUS

§ 1.40 Crop, market information let-
ters, reports; copies required.

Each futures commission merchant
and each member of a contract market
shall, upon request, furnish or cause to
be furnished to the Commission a true
copy of any letter, circular, telegram,
or report published or given general
circulation by such futures commission
merchant or member which concerns
crop or market information or condi-
tions that affect or tend to affect the
price of any commodity, and the true
source of or authority for the informa-
tion contained therein.

(Approved by the Office of Management and
Budget under control number 3038–0015)

[41 FR 3194, Jan. 21, 1976, as amended at 46
FR 63035, Dec. 30, 1981]

§ 1.41 Contract market rules; submis-
sion of rules to the Commission; ex-
emption of certain rules.

(a) Definitions. For purposes of this
section:

(1) The term rule of a contract mar-
ket means any constitutional provi-
sion, article of incorporation, bylaw,
rule, regulation, resolution, interpreta-
tion, stated policy, or instrument cor-
responding thereto, in whatever form
adopted, and any amendment or addi-
tion thereto or repeal thereof, made or
issued by a contract market, or by the
governing board thereof or any com-
mittee thereof.

(2) The words terms and conditions
mean any definition of the trading unit
or the specific commodity underlying a
contract for the future delivery of a
commodity or commodity option con-
tract, specification of settlement or de-
livery standards and procedures, and
establishment of buyers’ and sellers’
rights and obligations under the con-
tract. Terms and conditions shall be
deemed to include provisions relating
to the following:

(i) Quality or quantity standards for
a commodity and any applicable ex-
emptions or discounts;

(ii) Trading hours, trading months
and the listing of contracts;

(iii) Minimum and maximum price
limits and the establishment of settle-
ment prices;
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(iv) Position limits and position re-
porting requirements;

(v) Delivery points and locational
price differentials;

(vi) Delivery standards and proce-
dures, including alternatives to deliv-
ery and applicable penalties or sanc-
tions for failure to perform;

(vii) Settlement of the contract; and
(viii) Payment or collection of com-

modity option premiums or margins.
(3) The term contract market includes

a clearing organization that clears
trades for the contract market.

(4) The term emergency means any oc-
currence or circumstance listed in this
paragraph (a)(4) which, in the opinion
of the governing board of the contract
market, requires immediate action and
threatens or may threaten such things
as the fair and orderly trading in, or
the liquidation of or delivery pursuant
to, any contracts on such contract
market. Occurrences and cir-
cumstances which a governing board of
a contract market may deem emer-
gencies are limited to the following:

(i) Any manipulative activity or at-
tempted manipulative activity;

(ii) Any actual, attempted, or threat-
ened corner, squeeze, congestion, or
undue concentration of positions;

(iii) Any circumstances which may
materially affect the performance of
contracts traded on the contract mar-
ket, including failure of the payment
system;

(iv) Any action taken by the United
States or any foreign government or
any state or local governmental body,
any other contract market, board of
trade, or any other exchange or trade
association (foreign or domestic),
which may have a direct impact on
trading on the contract market;

(v) Any circumstances which may
have a severe, adverse effect upon the
physical functions of a contract mar-
ket including, for example, fire or
other casualty; bomb threats; substan-
tial inclement weather; power failures;
communications breakdowns; com-
puter system breakdowns; screen-based
trading system breakdowns; malfunc-
tions of plumbing, heating, ventilation
and air conditioning systems; and
transportation breakdowns.

(vi) The bankruptcy or insolvency of
any member or member firm of the

contract market or the imposition of
any injunction or other restraint by
any government agency, court or arbi-
trator upon a member of the contract
market which may affect the ability of
that member to perform on its con-
tracts;

(vii) Any circumstance in which it
appears that a member or any other
person has failed to perform contracts,
is insolvent, or is in such financial or
operational condition or is conducting
business in such a manner that such
person cannot be permitted to continue
in business without jeopardizing the
safety of customer funds, members of
the contract market, or the contract
market; and

(viii) Any other unusual, unforesee-
able and adverse circumstance with re-
spect to which it is not practicable for
the contract market to submit, in a
timely fashion, a rule to the Commis-
sion for prior review under section
5a(a)(12)(A) of the Act.

(5) The term governing board of a con-
tract market means the board of direc-
tors, the board of governors, the board
of managers or any other similar body
of the contract market or any com-
mittee duly authorized, pursuant to a
rule of the contract market that has
been approved by the Commission or
has become effective pursuant to sec-
tion 5a(a)(12)(A) of the Act to take ac-
tion for and on behalf of the contract
market with respect to an emergency.

(6) The term two-thirds vote of a gov-
erning board of a contract market
means the affirmative vote of two or
more persons constituting not less
than two-thirds of the members of such
governing board either (i) physically
present and voting at a meeting of such
governing board at which a quorum of
at least one-third of the members is
physically in attendance or (ii) voting
in any manner other than at a meeting
of such board at which a quorum of at
least one-third of the members is phys-
ically in attendance as permitted by
applicable state corporation law.

(7) The term temporary emergency rule
means a rule adopted by a ‘‘two-thirds
vote’’ of the governing board of a con-
tract market to meet an emergency.

(8) The term affiliated firm of a person
means any firm in which the person is
a general partner, officer, director,
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principal, employee, or owner of more
than ten percent of the equity interest.

(b) Rules that relate to terms and condi-
tions. (1)(i) Except as provided herein
and in paragraph (f) of this section, all
proposed contract market rules that
relate to terms and conditions must be
submitted to the Commission for ap-
proval pursuant to section 5a(a)(12)(A)
of the Act prior to their proposed effec-
tive dates. One copy of each such rule
submitted under this section shall be
furnished to the Commission at its
Washington, DC headquarters, and, ex-
cluding submissions under paragraphs
(h) through (t) of this section, one copy
shall be furnished to the regional office
of the Commission having local juris-
diction over the contract market. Pro-
vided, however, that for submissions
under appendix A to part 5 of the Com-
mission’s Regulations with respect to
contract market designation applica-
tions, three copies of such submissions
shall be furnished to the Commission
at its Washington, DC headquarters.
Each submission under this paragraph
(b) shall, in the following order:

(A) Label the submission as being
submitted pursuant to § 1.41(b);

(B) Set forth the text of the proposed
rule (in the case of any change in, addi-
tion to, or deletion from any current
rule of the contract market, the cur-
rent rule shall be fully set forth, with
brackets used to indicate words to be
deleted and underscoring used to indi-
cate words to be added);

(C) Describe the proposed effective
date of the proposed rule and any ac-
tion taken or anticipated to be taken
to adopt the proposed rule by the con-
tract market, or by the governing
board thereof or any committee there-
of, and cite the rules of the contract
market which authorize the adoption
of the proposed rule;

(D) Explain the operation, purpose,
and effect of the proposed rule, includ-
ing, as applicable, a description of the
anticipated benefits to market partici-
pants or others, any potential anti-
competitive effects on market partici-
pants or others, how the rule fits into
the contract market’s scheme of self-
regulation, information which dem-
onstrates that the proposed rule is not
inconsistent with the policies and pur-
poses of the Act, and any other infor-

mation which may be beneficial to the
Commission in analyzing the proposed
rule. If a proposed rule affects, directly
or indirectly, the application of any
other rule of the contract market, set
forth the pertinent text of any such
rule and describe the anticipated ef-
fect; and

(E) Note and briefly describe any sub-
stantive opposing views expressed by
the members of the contract market or
others with respect to the proposed
rule which were not incorporated into
the proposed rule prior to its submis-
sion to the Commission.

(ii) The Commission may remit to
the contract market, with an appro-
priate explanation where practicable,
and not accept for review any rule sub-
mission that does not comply with the
form and content requirements of para-
graphs (b)(1)(i) (A) through (E) of this
section.

(2) All proposed contract market
rules that relate to terms and condi-
tions submitted for review under para-
graph (b)(1) shall be deemed approved
by the Commission under section
5a(a)(12)(A) of the Act, forty-five days
after receipt by the Commission, unless
notified otherwise within that period,
if:

(i) The contract market labels the
submission as being submitted pursu-
ant to Commission rule 1.41(b)—Fast
Track Review;

(ii) The submission complies with the
requirements of paragraphs (b)(1)(i) (A)
through (E), of this section or for dor-
mant contracts, the requirements of
§ 5.2 of this chapter;

(iii) The contract market does not
amend the proposed rule or supplement
the submission, except as requested by
the Commission, during the pendency
of the review period; and

(iv) The contract market has not in-
structed the Commission in writing
during the review period to review the
proposed rule under the usual proce-
dures under section 5a(a)(12)(A) of the
Act and paragraph (b)(1) of this sec-
tion.

(3) The Commission, within forty-five
days after receipt of a submission filed
pursuant to paragraph (b)(2) of this sec-
tion, may notify the contract market
making the submission that the review
period has been extended for a period of
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thirty days where the proposed rule
raises novel or complex issues which
require additional time for review.
This notification will briefly specify
the nature of the specific issues for
which additional time for review is re-
quired. Upon such notification, the pe-
riod for fast-track review of paragraph
(b)(2) of this section shall be extended
for a period of thirty days.

(4) During the forty-five day period
for fast-track review, or the thirty-day
extension when the period has been en-
larged under paragraph (b)(3) of this
section, the Commission shall notify
the contract market that the Commis-
sion is terminating fast-track review
procedures and will review the pro-
posed rule under the usual procedures
of section 5a(a)(12)(A) of the Act and
paragraph (b)(1) of this section, if it ap-
pears that the proposed rule may vio-
late a specific provision of the Act, reg-
ulation, or form or content require-
ment of this section. This termination
notification will briefly specify the na-
ture of the issues raised and the spe-
cific provision of the Act, regulation,
or form or content requirement of this
section that the proposed rule appears
to violate. Within ten days of receipt of
this termination notification, the con-
tract market may request that the
Commission render a decision whether
to approve the proposed rule or to in-
stitute a proceeding to disapprove the
proposed rule under the procedures
specified in section 5a(a)(12)(A) of the
Act by notifying the Commission that
the contract market views its submis-
sion as complete and final as sub-
mitted.

(c) Rules that do not relate to terms and
conditions. (1)(i) Except as provided in
paragraphs (d) and (f) of this section
(exempt or temporary emergency
rules), each contract market shall sub-
mit to the Commission pursuant to
section 5a(a)(12)(A) of the Act prior to
the proposed effective dates all pro-
posed rules that do not relate to terms
and conditions. One copy of the rule
shall be furnished to the Commission
at its Washington, DC headquarters,
and one copy shall be transmitted by
the contract market to the regional of-
fice of the Commission having local ju-
risdiction over the contract market.

Each such submission under this para-
graph (c) shall, in the following order:

(A) State that it is being submitted
pursuant to Commission regulation
1.41(c);

(B) Set forth the text of the proposed
rule (in the case of any change in, addi-
tion to, or deletion from any current
rule of the contact market, the current
rule shall be fully set forth, with
brackets used to indicate words to be
deleted and underscoring used to indi-
cate words to be added);

(C) Describe the proposed effective
date of the proposed rule and any ac-
tion taken or anticipated to be taken
to adopt the proposed rule by the con-
tract market, or by the governing
board thereof or any committee there-
of, and cite the rules of the contract
market which authorize the adoption
of the proposed rule;

(D) Explain the operation, purpose,
and effect of the proposed rule, includ-
ing, as applicable, a description of the
anticipated benefits to market partici-
pants or others, any potential anti-
competitive effects on market partici-
pants, or others, how the rule fits into
the contract market’s scheme of self-
regulation, information which dem-
onstrates that the proposed rule is not
inconsistent with the policies and pur-
poses of the Act, and any other infor-
mation which may be beneficial to the
Commission in analyzing the proposed
rule. If a proposed rule affects, directly
or indirectly, the application of any
other rule of the contract market, set
forth the pertinent text of any such
rule and describe the anticipated ef-
fect;

(E) Note and briefly describe any sub-
stantive opposing views expressed by
governing board members, members of
the contract market, or others with re-
spect to the proposed rule which were
not incorporated into the proposed rule
prior to its submission to the Commis-
sion. Any such description also should
identify the membership interest cat-
egories, as that term is defined by
Commission regulation 1.64(a)(4), of
persons who were opposed to the pro-
posed rule; and,

(F) Identify any sections of the Act
or the Commission’s regulations that
the Commission may need to amend or
interpret in order to approve or allow
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into effect the proposed rule. To the ex-
tent that such an amendment or inter-
pretation is necessary to accommodate
a proposed rule, the contract market
must provide a reasoned analysis sup-
porting its submission.

(ii) The Commission may remit to
the contract market, with an appro-
priate explanation where practicable,
and not accept for review any rule sub-
mission that does not comply with the
form and content requirements of para-
graphs (c)(1)(i) (A) through (F) of this
section.

(iii) The Commission may notify the
contract market within ten days after
receipt of a submission filed pursuant
to paragraph (c)(1) of this section, that
the proposed rule raises novel or com-
plex issues which require additional
time for review or is of major economic
significance and therefore that the re-
view period has been extended as speci-
fied in paragraph (c)(3) of this section.
This notification will briefly specify
the nature of the issues for which addi-
tional time for review is required.

(2) All proposed contract market
rules submitted for review under para-
graph (c) of this section may be deemed
approved or be placed into effect, as ap-
propriate, ten days after Commission
receipt (or at such earlier time as may
be determined by the Commission) un-
less:

(i) The Commission notifies the con-
tract market that the submission does
not comply with the form and content
requirements of paragraph (c)(1)(i) of
this section;

(ii) The Commission notifies the con-
tract market that the review period for
the submission has been extended pur-
suant to paragraph (c)(1)(iii) of this
section; or

(iii) The contract market agrees to
another, specified review period.

(3) Any rule for which the Commis-
sion extends the review period pursu-
ant to paragraph (c)(1)(iii) of this sec-
tion may be deemed approved or be
placed into effect, as determined by the
Commission, forty-five days after Com-
mission receipt of such rule or seventy-
five days after Commission receipt in
the case of rules that have been pub-
lished for comment in the FEDERAL
REGISTER (or at such earlier time as
may be determined by the Commission)

unless the Commission notifies the
contract market that:

(i) The submission, including any
supplementary materials and in consid-
eration of any comments from the pub-
lic or other government agencies, does
not comply with the form and content
requirements of paragraph (c)(1)(i) of
this section; or

(ii) The Commission intends to insti-
tute a proceeding to disapprove the
rule pursuant to the procedures speci-
fied in section 5a(a)(12)(A) of the Act.

(4) A notice of intention to com-
mence a disapproval proceeding issued
pursuant to paragraph (c)(3) of this sec-
tion will:

(i) Identify the nature of the issues
raised by the proposed rule and the spe-
cific sections of the Act or the Com-
mission’s regulations that the rule ap-
pears to violate; and,

(ii) State that the Commission may
commence disapproval proceedings for
the proposed rule within thirty days
after the Commission’s issuance of the
notification, unless within fifteen days
of receipt of such notice the contract
market:

(A) Withdraws the rule, or
(B) Requests the Commission to re-

view the rule pursuant to the one hun-
dred and eighty day review procedures
set forth in section 5a(a)(12)(A) of the
Act.

(d) Rules that are exempt from the re-
quirements of section 5a(a)(12)(A) of the
Act. (1) Except as otherwise provided by
§§ 1.63 and 1.64, contract market rules
that do not relate to terms and condi-
tions are exempt from the require-
ments of section 5a(a)(12)(A) of the Act
and this section where such rules ad-
dress:

(i) Standards of decorum or attire or
similar provisions relating to admis-
sion to the floor, badges, visitors, but
not the establishment of penalties for
violations of such rules;

(ii) Requirements relating to gra-
tuity and similar funds, but not guar-
anty, reserves, or similar funds;

(iii) Correction of typographical er-
rors, renumbering, or other such non-
substantive revisions of rules;

(iv) Procedures and forms for the pur-
chase, sale or transfer of membership,
but not including qualifications for
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membership, any right or obligation of
membership, or dues or assessments;

(v) The organization and administra-
tive procedures of a contract market’s
governing bodies such as a Board of Di-
rectors, Officers and Committees, but
not voting requirements and proce-
dures or requirements or procedures re-
lating to conflicts of interest;

(vi) The declaration of holidays;
(vii) Facilities housing the contract

market or physical changes in the
trading floor or trading area; or

(viii) The routine, daily administra-
tion, direction and control of contract
market employees.

(2) Rules that are exempt from the
requirements of section 5a(a)(12) of the
Act in accordance with the provisions
of this paragraph (d) shall nonetheless
be submitted to the Commission pursu-
ant to the provisions of section 5a(a)(1)
of the Act. Each such submission shall
be labeled as being submitted pursuant
to section 5a(a)(1) of the Act and para-
graph (d) of this section. One copy of
each such submission shall be fur-
nished to the Commission at its Wash-
ington, DC headquarters.

(3) Notwithstanding the provisions of
this paragraph (d), a contract market
may submit any such rule to the Com-
mission for its approval pursuant to
the provisions of section 5a(a)(12)(A) of
the Act and paragraph (b) of this sec-
tion.

(4) The Commission may remit to the
contract market, with an appropriate
explanation where practicable, and not
accept pursuant to this paragraph any
rule which the Commission determines
to be a rule that is not exempt from
the provisions of section 5a(a)(12)(A) of
the Act and paragraphs (b) or (c) of this
section.

(e) Membership lists. Upon request of
the Commission each contract market
shall promptly furnish to the Commis-
sion a current list of the contract mar-
ket’s membership.

(f) Temporary emergency rules. In the
event of an emergency, a contract mar-
ket, by a two-thirds vote of its gov-
erning board, may place into imme-
diate effect a temporary emergency
rule to deal with the emergency with-
out prior Commission approval, and
without compliance with the ten-day
notice requirement pursuant to section

5a(a)(12)(A) of the Act and paragraphs
(b) and (c) of this section, respectively,
subject to the following provisions:

(1) A temporary emergency rule, in-
cluding any modification thereof, may
not extend beyond the duration of the
emergency, as determined by the con-
tract market; but in no event shall a
temporary emergency rule, or any
modification thereof, continue, with-
out express Commission authorization,
beyond 30 days after the temporary
emergency rule is first put into effect.
In no event shall a temporary emer-
gency rule, or any modification there-
of, remain in effect for more than 90
days after the temporary emergency
rule is first put into effect.

(2)(i) A contract market must make
every effort practicable to provide no-
tice to the Commission that it intends
to implement, modify or terminate a
temporary emergency rule prior to im-
plementing, modifying or terminating
the rule. If it is not practicable for the
contract market to notify the Commis-
sion prior to taking emergency action,
the contract market shall provide the
Commission with notice of the imple-
mentation, modification, or termi-
nation of any emergency rule at the
earliest possible time. Notice must be
given to the Director of the Division of
Trading and Markets or any employee
of the Commission, as may be des-
ignated by the Director for such pur-
pose. The contract market must pro-
vide notice to the Commission by the
fastest means available and must use
its best efforts to ensure that the no-
tice is actually received by one of the
authorized persons above. Notice
should include:

(A) To the extent practicable, a com-
plete explanation of the contract mar-
ket action intended or taken to meet
the emergency and a description of the
nature of the emergency;

(B) In any instance where a contract
market does not provide prior notice of
an emergency action, an explanation of
why it was not practicable for a con-
tract market to provide such notice;
and

(C) An explanation of why it was not
practicable for the contract market to
submit the temporary emergency rule
to the Commission for prior review
under section 5a(a)(12)(A) of the Act.
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(ii) Any available documentation of
the nature of the emergency conditions
and the intended or actual emergency
action should be submitted at the time
of notification.

(3) On or before the fifth day after
the day that a contract market pro-
vides notice under paragraph (f)(2), ex-
cept as described in paragraph (f)(4),
the contract market shall supplement
its notice by submitting the following
information to the Commission at its
Washington, DC headquarters:

(i) A written copy of the temporary
emergency rule and any modification
to or termination of the rule;

(ii) A complete written explanation
of the emergency action, which expla-
nation must include a complete de-
scription of any matter voted on that
related to the emergency; a summary
of the substantive reasons in support of
and in opposition to any matter voted
on that related to the emergency given
at a meeting in which the members im-
plemented, modified, or terminated a
temporary emergency rule; the names
of all persons who were members of the
governing board at the time of the
meeting; the names of all persons who
attended the meeting in person or who
were otherwise present by electronic
means; the name of any person who
rescued himself from the meeting, the
reason for recusal, and the time that
the recusal occurred; the approximate
time that notice of the meeting was
given to each governing board member
and the times that the meeting began
and ended; the name of any person who
was directed to abstain from delib-
erating or voting at the meeting; an
itemized list of how each governing
board member voted; and a summary of
any disclosure made by a person of his
or her positions in any subject contract
market, including disclosure of posi-
tions held in any personal account,
controlled account, other account in
which a person has an interest, and
customer and proprietary accounts at a
person’s affiliated firm;

(iii) Any documentation, not pre-
viously provided, relating to the emer-
gency conditions and the emergency
action, including documentation re-
garding the reasons for the specific
emergency action taken;

(iv) A description of the basis for and
procedures followed by a governing
board in making any determination as
to the eligibility of an interested per-
son to deliberate or to vote on matters
relating to the emergency;

(v) Documentation of the gross posi-
tions held in any personal account,
controlled account, other account in
which the governing board member has
an interest, and proprietary accounts
at an affiliated firm, as well as docu-
mentation of the net customer posi-
tions held at an affiliated firm, by a
governing board member who attended
the meeting for the contract months
that the contract market reasonably
expects could be affected by the emer-
gency action, provided that the con-
tract market explains its reasons in
writing for selecting less than all con-
tract months in the subject contract
market;

(vi) A representation from each gov-
erning board member who voted on an
emergency action as to whether or not
he had actual knowledge of individual
customer positions at his affiliated
firm at the time of the vote; and

(vii) Such other information as the
Commission may require.

(4)(i) Within 10 days of the receipt
from a contract market of all of the in-
formation required by paragraphs (2)
and (3), or as soon as practicable there-
after, the Commission will make a de-
termination to permit the temporary
emergency rule to remain in effect,
consistent with paragraph (1), unless it
finds that the contract market’s emer-
gency action is:

(A) Arbitrary, capricious or an abuse
of discretion;

(B) Lacking a reasonable basis in
fact; or

(C) Taken in bad faith by the con-
tract market or its officials.

(ii) If the Commission determines
that the contract market’s emergency
action is arbitrary, capricious or an
abuse of discretion; lacking a reason-
able basis in fact; or taken in bad faith,
then the Commission may, in its dis-
cretion and upon such terms and condi-
tions as it deems appropriate, suspend
the effect of the rule pending review
under section 5a(a)(12)(A) or otherwise
if it finds that suspension of the rule is
not contrary to the public interest and
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the purposes of section 5a(a)(12) of the
Act.

(5) The Commission will submit a re-
port on its determination pursuant to
paragraph (4) and the basis for this de-
termination to:

(i) The affected contract market;
(ii) The Committee on Agriculture of

the House of Representatives; and
(iii) The Committee on Agriculture,

Nutrition, and Forestry of the Senate.
If the report is submitted more than 10
days after the Commission receives all
of the information required under para-
graphs (2) and (3) from a contract mar-
ket, the report will include an expla-
nation of why submission within 10
days from receipt of notification and
explanation was not practicable.

(6) A determination by the Commis-
sion to suspend the effect of a rule
under subparagraph (4)(ii) of this regu-
lation will be subject to judicial review
on the same basis as an emergency de-
termination under section 8a(9) of the
Act.

(7) A temporary emergency rule may
provide for, or may authorize the con-
tract market, or the governing board
thereof or any committee thereof, to
undertake actions necessary or appro-
priate to meet the emergency, includ-
ing, but not limited to, such actions as:

(i) Limiting trading to liquidation
only, in whole or in part, or limiting
trading to liquidation only except for
new sales by parties who have the com-
modity to delivery pursuant to such
sales;

(ii) Extending or shortening the expi-
ration date for trading in contracts;

(iii) Altering delivery terms or condi-
tions;

(iv) Modifying price limits;
(v) Modifying circuit breakers;
(vi) Ordering the liquidation of con-

tracts, the fixing of a settlement price
or the reduction in positions;

(vii) Ordering the transfer of con-
tracts, and the money, securities, and
property securing such contracts, held
on behalf of customers by a member of
the contract market to another mem-
ber, or other members, of the contract
market willing to assume such con-
tracts or obligated to do so;

(viii) Extending, limiting or changing
hours of trading;

(ix) Suspending trading; and

(x) Modifying or suspending any pro-
vision of the rules of the contract mar-
ket, including any contract market
prohibition against dual trading.

(8) A contract market shall not main-
tain in effect rules that are incon-
sistent with this regulation.

(9) Nothing in this section prevents
the Commission from taking emer-
gency action under section 8a(9) of the
Act or from taking any enforcement
action under section 6(c), 6(d), 6b, or 6c
of the Act.

(10) Governing board members who
abstain from voting on a temporary
emergency rule pursuant to § 1.69 shall
not be counted in determining whether
such a rule was approved by the two-
thirds vote required by this regulation.
Such members can be counted for the
purpose of determining whether a
quorum exists.

(g) Physical emergencies. In the event
the physical functions of a contract
market are, or are threatened to be, se-
verely and adversely affected by a
‘‘physical emergency,’’ such as fire or
other casualty, bomb threats, substan-
tial inclement weather, power failures,
communications breakdowns, com-
puter system breakdowns, screen-based
trading system breakdowns or trans-
portation breakdowns, a contract mar-
ket official, duly authorized to take
such action for and on behalf of the
contract market with respect to such a
‘‘physical emergency’’ pursuant to a
rule of the contract market that has
been approved by the Commission or
has become effective pursuant to sec-
tion 5a(a)(12) of the Act and these regu-
lations, may take any action author-
ized by such rule necessary or appro-
priate to deal with the emergency, in-
cluding, but not limited to, suspending
trading on the contract market. Sus-
pension of trading in the contract mar-
ket by such a designated official shall
not continue in effect for more than
five (5) days, except where the contract
market has submitted in writing and
the Commission has granted, for good
cause shown, a request for an extension
of time. A request for an extension of
time must be given to the Director of
the Division of Trading and Markets or
any employee of the Commission, as
may be designated by the Director for
such purpose. If so authorized by such
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a rule of the contract market, the des-
ignated official may also order restora-
tion of trading on the contract market,
or removal of other restrictions im-
posed by the official as permitted by
this paragraph (g), in the absence of ac-
tion by the governing board of the con-
tract market, upon a determination by
such official that the ‘‘physical emer-
gency’’ has sufficiently abated to per-
mit the physical functions of the con-
tract market to continue in an orderly
manner. A contract market must no-
tify the Director of the Division of
Trading and Markets or any employee
of the Commission, as may be des-
ignated by the Director for such pur-
pose, of the implementation, modifica-
tion or termination of a physical emer-
gency action as soon as possible after
taking the action.

(h) Stock index contracts. (1) Notwith-
standing the provisions of paragraph
(b) of this section, all changes in the
composition, computation, or method
of stock selection of a stock index in
which a contract market is designated
to trade futures contracts, or options
on such futures contracts, shall be
deemed approved by the Commission at
the time such changes are adopted by a
contract market if:

(i) The index is compiled for commer-
cial purposes by an independent third
party; and

(ii) The change is consistent with a
rule of the contract market which has
been approved by the Commission for
this purpose which specifically defines,
or establishes standards governing, the
composition of the stock index upon
which the designated futures contracts
are authorized to trade.

(2) The contract market must provide
to the Commission, upon special call,
information regarding the composi-
tion, computation, or method of stock
selection of the index, including any
change or changes, or any other issues
relating to the index, as instructed,
and within such time, and for such a
period, specified in the call.

(i) Other index contracts. (1) Notwith-
standing the provisions of paragraph
(b) of this section, all changes in the
composition, computation, or method
of selection of an index other than a
stock index in which a contract market
is designated to trade futures or option

contracts shall be deemed approved by
the Commission at the time such
changes are adopted by a contract mar-
ket if:

(i) The index is compiled by an inde-
pendent third party whose business re-
lates to the collection or dissemination
of price information and which was not
formed solely for the purpose of com-
piling an index for use in connection
with a futures or option contract;

(ii) The change is consistent with a
rule of the contract market which has
been approved by the Commission for
this purpose, which specifically defines
or establishes standards governing the
composition of the index upon which
designated futures or commodity op-
tions are authorized to trade;

(iii) The contract market provides
the Commission with written notice of
the change within five days after the
change is adopted by the contract mar-
ket; and

(iv) The contract market labels the
written notice as being submitted pur-
suant to paragraph (i) of this section.

(2) The Commission will, within ten
days after receipt by the Commission
of notice of a change in the composi-
tion, computation, or method of selec-
tion of an index, notify the contract
market making the submission if it ap-
pears that the change is not consistent
with the provisions of this paragraph.
Upon such notification by the Commis-
sion to the contract market, the
change will be subject to the usual pro-
cedures under section 5a(a)(12)(A) of
the Act and paragraph (b) of this sec-
tion.

(j) Survey lists. (1) Notwithstanding
the provisions of paragraph (b) of this
section, all changes in lists of banks,
brokers, dealers or other entities which
provide price or cash market informa-
tion to a contract market for purposes
of computing cash settlement prices or
a cash price series, or for defining de-
liverable supply, shall be deemed ap-
proved by the Commission at the time
such changes are adopted by a contract
market if:

(i) The change is consistent with a
rule of the contract market which has
been approved by the Commission for
this purpose and which establishes
standards or criteria for the persons or
entities which qualify for the list;
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(ii) The contract market provides the
Commission with written notice of the
change within three days after the
change is adopted by the contract mar-
ket; and

(iii) The contract market labels the
written notice as being submitted pur-
suant to paragraph (j) of this section.

(2) The Commission will, within ten
days after receipt by the Commission
of notice of a change in such a list, no-
tify the contract market making the
submission if it appears that the
change is not consistent with the pro-
visions of this paragraph. Upon such
notification by the Commission to the
contract market, the change will be
subject to the usual procedures under
section 5a(a)(12)(A) of the Act and para-
graph (b) of this section.

(k) Trading hours. (1) Notwith-
standing the provisions of paragraph
(b) of this section and except in connec-
tion with an initial listing of a con-
tract on an automated trading system,
all changes in trading hours shall be
deemed approved by the Commission at
the close of business one business day
after written notice of such a change is
received by the Commission if:

(i) The change is not inconsistent
with any provision of the Act or the
Commission’s regulations;

(ii) For a change that permits trad-
ing anytime between 6:00 p.m. and 7:00
a.m. local time in the city where the
contract market is located, the con-
tract market has previously received
Commission approval for trading be-
tween such hours in at least one of its
designated contracts; and

(iii) The contract market labels the
written notice as being submitted pur-
suant to paragraph (k) of this section.

(2) The Commission will, within ten
days after receipt by the Commission
of notice of a change in trading hours,
notify the contract market making the
submission if it appears that the
change is not consistent with some
provision of the Act or the Commis-
sion’s regulations. Upon such notifica-
tion by the Commission to the contract
market, the change will be subject to
the usual procedures under section
5a(a)(12)(A) of the Act and paragraph
(b) of this section.

(l) Trading months. (1) Notwith-
standing the provisions of paragraph

(b) of this section, all changes in trad-
ing months shall be deemed approved
by the Commission ten days after writ-
ten notice of such a change is received
by the Commission if:

(i) The change is consistent with a
rule of the contract market governing
the listing of trading months which has
been approved by the Commission, and
with the Act and the Commission’s reg-
ulations;

(ii) The change does not provide for
the listing of a trading month outside
the currently established cycle of trad-
ing months; and

(iii) For proposals to delist pre-
viously listed futures or option con-
tract months, the months to be
delisted have no open interest at the
time of delisting.

(iv) The contract market labels the
written notice as being submitted pur-
suant to paragraph (l) of this section.

(2) The Commission will, within ten
days after receipt by the Commission
of notice of a change in the listing of
trading months, notify the contract
market making the submission if it ap-
pears that the change is not consistent
with the provisions of this paragraph.
Upon such notification by the Commis-
sion to the contract market, the
change will be subject to the usual pro-
cedures under section 5a(a)(12)(A) of
the Act and paragraph (b) of this sec-
tion.

(m) Contract terms established by inde-
pendent third parties. (1) Notwith-
standing the provisions of paragraph
(b) of this section, changes in grades or
standards of commodities on which fu-
tures or options contracts are based,
which are established, selected or cal-
culated by independent third parties
and which are incorporated by ref-
erence as terms of a contract, shall be
deemed approved by the Commission
ten days after written notice of such a
change is received by the Commission
if:

(i) The grade or standard is estab-
lished, selected or calculated by an
independent third party for purposes
other than solely for use in connection
with a futures or options contract;

(ii) The change is consistent with a
rule of the contract market which has
been approved by the Commission for
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this purpose, and with the Act and the
Commission’s regulations; and

(iii) The contract market labels the
written notice as being submitted pur-
suant to paragraph (m) of this section.

(2) The Commission will, within ten
days after receipt by the Commission
of notice of such a change, notify the
contract market making the submis-
sion if it appears that the change is not
consistent with the provisions of this
paragraph. Upon such notification by
the Commission to the contract mar-
ket, the change will be subject to the
usual procedures under section
5a(a)(12)(A) of the Act and paragraph
(b) of this section.

(n) Other changes. (1) Notwith-
standing the provisions of paragraph
(b) of this section, changes in the terms
and conditions of a futures or option
contract other than those changes
specified in paragraphs (h)–(m) of this
section shall be deemed approved by
the Commission at such time as the
Commission shall specify if:

(i) The Commission notifies the con-
tract market in writing, at the time of
contract market designation, or such
other time as the Commission may
deem appropriate, that certain changes
in terms and conditions may be sub-
mitted pursuant to the provisions of
this paragraph;

(ii) The change is consistent with
standards established by the Commis-
sion in its notification to the contract
market of the applicability of this
paragraph, and with the Act and the
Commission’s regulations; and

(iii) The contract market labels the
written notice as being submitted pur-
suant to paragraph (n) of this section.

(2) The Commission will within ten
days after receipt by the Commission
of notice of a change submitted pursu-
ant to this paragraph, notify the con-
tract market making the submission if
it appears that the change is not con-
sistent with standards established by
the Commission. Upon such notifica-
tion by the Commission to the contract
market, the change will be subject to
the usual procedures under section
5a(a)(12)(A) of the Act and paragraph
(b) of this section.

(3) The Commission may at any time
alter or revoke the applicability of this
paragraph to any particular contract.

(o) Option strike price listing proce-
dures. (1) Notwithstanding the provi-
sions of paragraph (b) of this section,
all changes in the number of strike
prices listed, both initially when a con-
tract for a specific expiration date is
first listed for trading and throughout
the life of that option contract, and
changes in the strike-price interval(s)
shall be deemed approved by the Com-
mission 10 days after written notice of
such change is received by the Com-
mission if:

(i) The amended rule provides for a
strike-price listing procedure that is
specified and automatic.

(ii) The amended rule does not affect
any option with open interest at the
time the rule goes into effect.

(iii) The contract market labels the
written notice as being submitted pur-
suant to Commission Regulation
1.41(o).

(2) The Commission will, within 10
days after receipt by the Commission
of notice of a change in the strike price
listing procedure of an option contract,
notify the contract market making the
submission if it appears that the
change is not consistent with the pro-
visions of this paragraph. Upon such
notification by the Commission to the
contract market, the change will be
subject to the usual procedures under
section 5a(a)(12)(A) of the Act and para-
graph (b) of this section.

(p) Option last trading day specifica-
tion. (1) For purposes of this paragraph,
an option on a future is an option con-
tract that includes a provision for exer-
cise of the option into an underlying
futures contract. An option on a phys-
ical does not contain such a provision.

(2) Notwithstanding the provisions of
paragraph (b) of this section, all
changes in the last trading day of an
option on a future or an option on a
physical shall be deemed approved by
the Commission 10 days after written
notice of such change is received by the
Commission if:

(i) For futures options not based on
cash-settled futures contracts, the op-
tion expires not less than one business
day before the earlier of the last trad-
ing day or first notice day of the under-
lying futures contract; for futures op-
tions based on cash-settled futures con-
tracts, the option expires no later than
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the last trading day of the underlying
futures contract; or, for options on
physicals, the option expires not less
than one business day before the ear-
lier of the last trading day or first no-
tice day of any non-cash-settled fu-
tures contract in the same or a related
commodity, or no later than the last
trading day of a cash-settled futures
contract in the same or a related com-
modity.

(ii) The amended last trading day
rule does not apply to any option with
open interest at the time the rule goes
into effect.

(iii) The contract market labels the
written notice as being submitted pur-
suant to Commission Regulation
1.41(p).

(3) The Commission will, within 10
days after receipt by the Commission
of notice of a change in the last trading
day specification of an option contract,
notify the contract market making the
submission if it appears that the
change is not consistent with the pro-
visions of this paragraph. Upon such
notification by the Commission to the
contract market, the change will be
subject to the usual procedures under
section 5a(a)(12) of the Act and para-
graph (b) of this section.

(q) Option cabinet trade provisions. (1)
For purposes of this paragraph, a cabi-
net trade is defined as an option trade
that represents a transaction whereby
the per-contract value of the cabinet
trade is less than the per-contract
value associated with a trade at the ex-
isting minimum premium fluctuation
specified in the contract market’s rules
for that option contract.

(2) Notwithstanding the provisions of
paragraph (b) of this section, all initial
specifications of, and changes to, op-
tion cabinet trade provisions shall be
deemed approved by the Commission 10
days after written notice of such
change is received by the Commission
if:

(i) The initial specification of a cabi-
net trade rule or a change thereto pro-
vides that the per-contract value (or
values) of the cabinet trade is (are) less
than the per-contract value associated
with a trade at the existing minimum
premium fluctuation specified in the
contract market’s rules for that option
contract.

(ii) The contract market labels the
written notice as being submitted pur-
suant to paragraph (q) of this section.

(3) The Commission will, within 10
days after receipt by the Commission
of notice of a change in the cabinet
trade provisions of an option contract,
notify the contract market making the
submission if it appears that the
change is not consistent with the pro-
visions of this paragraph. Upon such
notification by the Commission to the
contract market, the change will be
subject to the usual procedures under
section 5a(a)(12) of the Act and para-
graph (b) of this section.

(r) Option serial month listing proce-
dures. (1) Serial options arise when ex-
changes list options with different ex-
piration dates based on the same un-
derlying futures contract month. Ac-
cordingly, and for purposes of this
paragraph, a serial option is defined as
a futures option contract which is
based on the same futures delivery
month but which expires earlier than
the option contract expiring nearest to
but before, or on, the last trading day
of the underlying futures delivery
month.

(2) Notwithstanding the provisions of
paragraph (b) of this section, all initial
specifications of, and changes to, the
serial option listing procedures for op-
tions on futures (option contracts that
include a provision for exercise into a
futures contract) shall be deemed ap-
proved by the Commission 10 days after
written notice of such change is re-
ceived by the Commission if:

(i) The rule provides for a serial op-
tion listing procedure that is specified
and automatic.

(ii) The contract market labels the
written notice as being submitted pur-
suant to Commission Regulation
1.41(r).

(3) The Commission will, within 10
days after receipt by the Commission
of notice of a rule change relating to
the serial option listing procedure of
an option on a futures contract, notify
the contract market making the sub-
mission if it appears that the change is
not consistent with the provisions of
this paragraph. Upon such notification
by the Commission to the contract
market, the change will be subject to
the usual procedures under section
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5a(a)(12)(A) of the Act and paragraph
(b) of this section.

(s) Option automatic exercise proce-
dures. (1) Notwithstanding the provi-
sions of paragraph (b) of this section,
all rules relating to automatic exercise
provisions for options on futures shall
be deemed approved by the Commission
10 days after written notice of such
change is received by the Commission
if:

(i) The rule provides for automatic
exercise procedures that are specified
and objective, apply to in-the-money
options only, and provide an oppor-
tunity for option holders to override
the automatic exercise provision.

(ii) The contract market labels the
written notice as being submitted pur-
suant to Commission Regulation
1.41(s).

(2) The Commission will, within 10
days after receipt by the Commission
of notice of a change in the automatic
exercise procedures of an option con-
tract, notify the contract market mak-
ing the submission if it appears that
the change is not consistent with the
provisions of this paragraph. Upon such
notification by the Commission to the
contract market, the change will be
subject to the usual procedures under
section 5a(a)(12)(A) of the Act and para-
graph (b) of this section.

(t) Financial standards for regular de-
livery facilities. (1) Notwithstanding the
provisions of paragraph (b) of this sec-
tion, all changes in the financial stand-
ards or financial requirements for reg-
ular delivery facilities or comparable
entities shall be deemed approved by
the Commission 10 days after written
notice of such change is received by the
Commission if:

(i) The contract market includes evi-
dence that the amended rule does not
affect the regularity or delivery status
of any existing facility declared reg-
ular by the contract market for the
relevant commodity(ies) or likely can-
didates for regularity status.

(ii) The proposed requirement is spec-
ified in the rules, is objective and ap-
plies uniformly to all existing regular
facilities as well as to all applications
for regularity.

(iii) The proposed requirement is re-
lated solely for the purpose of ensuring

the financial integrity of the regular
facility(ies).

(iv) The contract market labels the
written notice as being submitted pur-
suant to Commission Regulation
1.41(t).

(2) The Commission will, within 10
days after receipt by the Commission
of a rule change relating to the finan-
cial standards or requirements for reg-
ular delivery facilities, notify the con-
tract market making the submission if
it appears that the change is not con-
sistent with the provisions of this para-
graph or if the submission raises issues
relating to the requirements of the
Commodity Exchange Act or the regu-
lations promulgated thereunder. Upon
such notification by the Commission to
the contract market, the change will
be subject to the usual procedures
under section 5a(a)(12)(A) of the Act
and paragraph (b) of this section.

(Approved by the Office of Management and
Budget under control numbers 3038–0007 and
3038–0022)

[41 FR 40098, Sept. 17, 1976, as amended at 46
FR 54523, Nov. 3, 1981; 46 FR 63035, Dec. 30,
1981; 48 FR 4259, Jan. 28, 1983; 48 FR 49008,
Oct. 24, 1983; 50 FR 30138, July 24, 1985; 50 FR
31839, Aug. 7, 1985; 56 FR 42685, Aug. 29, 1991;
57 FR 20637, May 14, 1992; 57 FR 27924, June
23, 1992; 58 FR 26237, May 3, 1993; 58 FR 37653,
July 13, 1993; 59 FR 2289, Jan. 14, 1994; 59 FR
5525, Feb. 7, 1994; 62 FR 10433, 10439, Mar. 7,
1997; 63 FR 33848, June 22, 1998; 64 FR 22, Jan.
4, 1999]

§ 1.41a Delegation of authority to the
Directors of the Division of Trading
and Markets and the Division of
Economic Analysis to process cer-
tain contract market rules.

(a) The Commission hereby dele-
gates, until the Commission orders
otherwise, the following authority to
the Director of the Division of Trading
and Markets and to the Director of the
Division of Economic Analysis, to be
exercised by either of such Directors or
by such other employee or employees
of the Commission under the super-
vision of such Directors as may be des-
ignated from time to time by the Di-
rectors:

(1) Pursuant to § 1.41(b) or § 1.41(c), to
determine whether to remit to a con-
tract market and not accept for review
any rule submitted pursuant to section
5a(a)(12)(A) of the Act and § 1.41(b) or
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§ 1.41(c), where the Director determines
that such rule submission does not
comply with the form and content re-
quirements set forth in § 1.41(b);

(2) Pursuant to §§ 1.41(b) or 1.41(c) to
determine, and to notify a contract
market, that:

(i) Pursuant to § 1.41(b), a rule sub-
mitted pursuant to section 5a(a)(12)(A)
of the Act and § 1.41(c) relates to terms
and conditions, as defined in § 1.41(a)(2);

(ii) Pursuant to § 1.41(c), a rule sub-
mitted pursuant to section 5a(a)(12)(A)
of the Act and § 1.41(c) for implementa-
tion without Commission approval con-
stitutes a rule that requires prior Com-
mission approval pursuant to a specific
section of the Act or Commission regu-
lations;

(3) Pursuant to § 1.41(c) to determine,
and to notify a contract market, that:

(i) Rules submitted for implementa-
tion without Commission approval
under § 1.41(c) do not require prior Com-
mission approval under section
5a(a)(12)(A) of the Act and § 1.41(b) or
§ 1.41(c) and that such rules may be-
come effective prior to the expiration
of the ten day period following the re-
ceipt of such rules by the Commission;

(ii) Rules submitted for Commission
approval under § 1.41(c) do not require
prior Commission approval under sec-
tion 5a(a)(12)(A) of the Act and § 1.41(b)
or § 1.41(c) and may be made effective
at the expiration of the applicable re-
view period;

(iii) Rules submitted for Commission
approval under § 1.41(c) raise novel or
complex issues, or are of major eco-
nomic significance, and that the review
period has been extended pursuant to
§ 1.41(c)(1)(iii); and

(4) Pursuant to § 1.41(d), to determine
whether to remit to a contract market
any rule submitted pursuant to section
5a(a)(1) of the Act and § 1.41(d), where
the Director determines that such rule
submission is not exempt from the pro-
visions of section 5a(a)(12)(A) of the
Act and § 1.41(b) or § 1.41(c).

(5) Pursuant to § 1.41(h) through (t) to
determine:

(i) Whether contract market rules
submitted pursuant to section 5a(a)(12)
of the Act and the provisions of § 1.41(h)
through (t) comply with the provisions
of § 1.41(h) through (t), as applicable;

(ii) To give notice that rules sub-
mitted pursuant to § 1.41(k) through (t)
comply with the provisions of § 1.41(k)
through (t), as applicable, and there-
fore shall be deemed approved prior to
the end of the period specified in the
applicable rule, commencing on the
day the rule is received by the Commis-
sion at its Washington, DC head-
quarters;

(iii) If contract market rules sub-
mitted pursuant to the provisions of
§ 1.41(h) through (t) do not comply with
the applicable provisions of these regu-
lations, to notify the submitting con-
tract market that such rules are there-
fore subject to the procedures specified
in section 5a(a)(12) of the Act and
§ 1.41(b); and

(iv) If contract market rules sub-
mitted pursuant to the provisions of
§ 1.41(b) comply with any of the provi-
sions of § 1.41(h) through (t), to notify
the contract market that such rules
will be treated as if submitted pursu-
ant to § 1.41(h) through (t) as applica-
ble.

(b) The Director of the Division of
Trading and Markets or the Director of
the Division of Economic Analysis may
submit to the Commission for its con-
sideration any matter which has been
delegated pursuant to paragraph (a) of
this section.

(c) Nothing in this section shall be
deemed to prohibit the Commission, at
its election, from exercising the au-
thority delegated to the Director of the
Division of Trading and Markets and
the Director of the Division of Eco-
nomic Analysis under this section.

[48 FR 49009, Oct. 24, 1983, as amended at 50
FR 30140, July 24, 1985; 57 FR 27925, June 23,
1992; 59 FR 2290, Jan. 14, 1994; 59 FR 5525, 5526,
Feb. 7, 1994; 62 FR 17701, Apr. 11, 1997]

§ 1.41b Delegation of authority to the
Director of the Division of Trading
and Markets and Director of the Di-
vision of Economic Analysis.

(a) The Commission hereby dele-
gates, until the Commission orders
otherwise, to the Director of the Divi-
sion of Trading and Markets and the
Director of the Division of Economic
Analysis, with the concurrence of the
General Counsel or his or her delegee,
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to be exercised by either of such Direc-
tors or by such other employee or em-
ployees of the Commission under the
supervision of such Directors as may be
designated from time to time by the
Directors, the authority to approve,
pursuant to section 5a(a)(12)(A) of the
Act and § 1.41(b), contract market rules
that:

(1) Relate to, but do not materially
change, the quantity, quality, or other
delivery specifications, procedures, or
obligations for delivery, cash settle-
ment, or exercise under a contract des-
ignated for trading by the Commission;
daily settlement prices; clearing posi-
tion limits; requirements or procedures
for contract market governance; proce-
dures for transfer trades; trading
hours; minimum price fluctuations;
and maximum price limit and trading
suspension provisions;

(2) Reflect routine modifications that
are required or anticipated by the
terms of a contract market rule;

(3) [Reserved]
(4) Are in substance the same as a

rule of the same or another contract
market which has been approved pre-
viously by the Commission pursuant to
section 5a(a)(12)(A) of the Act; or

(5) Are consistent with a specific,
stated policy or interpretation of the
Commission.

(b) The Commission hereby dele-
gates, until the Commission orders
otherwise:

(1) To the Director of the Division of
Economic Analysis, with the concur-
rence of the General Counsel or the
General Counsel’s delegatee, to be ex-
ercised by such Director or by such
other employee or employees of the
Commission under the supervision of
such Director as may be designated
from time to time by the Director, the
authority to approve, pursuant to sec-
tion 5a(a)(12)(A) of the Act and § 1.41(b),
contract market proposals, submitted
pursuant to § 5.2, to list additional
trading months or expiration for, or to
otherwise recommence trading in, a
contract that is dormant within the
meaning of § 5.2; and

(2) To the Director of the Division of
Economic Analysis, and to the Director
of the Division of Trading and Markets,
with the concurrence of the General
Counsel or the General Counsel’s

delegatee, to be exercised by such Di-
rector or by such other employee or
employees of the Commission under
the supervision of such Director as
may be designated from time to time
by the Director, authority to request
under § 1.41(b)(2)(iii) that the contract
market amend the proposed rule or
supplement the submission, to notify a
contract market under § 1.41(b)(3) that
the time for review of a proposed con-
tract term submitted under that sec-
tion for fast-track review has been ex-
tended, and to notify the contract mar-
ket under § 1.41(b)(4) that fast-track
procedures are being terminated.

(c) The Director of the Division of
Trading and Markets or the Director of
the Division of Economic Analysis may
submit to the Commission for its con-
sideration any matter which has been
delegated pursuant to paragraph (a) or
(b) of this section.

(d) Nothing in this section shall be
deemed to prohibit the Commission, at
its election, from exercising the au-
thority delegated to the Director of the
Division of Trading and Markets and
the Director of the Division of Eco-
nomic Analysis under this section.

[57 FR 58705, Dec. 11, 1992, as amended at 59
FR 5526, Feb. 7, 1994; 62 FR 10440, Mar. 7, 1997]

§ 1.41c Delegation of authority to the
Director of the Division of Trading
and Markets to receive notice of an
emergency action.

The Commission hereby delegates au-
thority to receive notification and ex-
planation of a temporary emergency
rule, notification of a physical emer-
gency action, and a request for an ex-
tension of time for suspension of trad-
ing for a physical emergency, until the
Commission orders otherwise, to the
Director of the Division of Trading and
Markets. This authority may be exer-
cised by the Director or by another em-
ployee or employees of the Commission
as may be designated from time to
time by the Director.

[58 FR 26329, May 3, 1993]

§ 1.42 Delivery notice; filing of copy.
(a) Upon special call from the Com-

mission or its designee, each contract
market shall furnish or cause to be fur-
nished promptly to the Commission for
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the futures or option contracts speci-
fied in the call a copy of each notice of
delivery issued by any member thereof
subject to the rules of such contract
market, and shall also furnish or cause
to be furnished promptly to the Com-
mission a record of all endorsements of
the original notice of delivery shown in
the order in which such endorsements
were made. For the purposes of this
paragraph the Commission hereby dele-
gates to the Director of the Division of
Economic Analysis, or to such other
person designated by the Director, au-
thority to issue calls for information
contained in this section.

(b) Any contract market may provide
the required delivery notice informa-
tion on compatible data processing
punched cards, magnetic tapes, mag-
netic discs, computer printouts, or
other means: Provided, That the format
and coding structure and the nature of
the information contained thereon
have been approved in writing by the
Commission. A complete and accurate
computer listing of any information
supplied via data processing media
must also be provided by an officer of
the contract market at the time infor-
mation via data processing media is
supplied.

(c) For the purposes of this section,
the term ‘‘delivery’’ includes the exer-
cise of a commodity option on a phys-
ical but does not include any futures
contract or option on a physical which
is settled in cash rather than by deliv-
ery of the underlying commodity or
underlying physical.

(Approved by the Office of Management and
Budget under control number 3038–0020)

(Secs. 4g(1), 4i, 5(b), 8a(5), Commodity Ex-
change Act 7 U.S.C. 6g(1), 6i, 7(b), 12a(5)
(Supp. V, 1975))

[41 FR 48112, Nov. 2, 1976, as amended at 42
FR 12375, Mar. 3, 1977; 46 FR 63035, Dec. 30,
1981; 47 FR 57009, Dec. 22, 1982; 52 FR 18910,
May 20, 1987]

§ 1.43 Information required con-
cerning warehouses.

Each contract market shall file upon
request by the Commission a list of all
warehouses, depositories and other
similar entities, in which or out of
which commodities are deliverable in
satisfaction of futures contracts or op-
tions on physicals made on or subject

to the rules of such contract market,
which list shall show the name, loca-
tion, and storage capacity of each such
warehouse, depository or other similar
entity, together with the name and
business address of the operator there-
of. Each contract market shall require
the operator of such warehouse, deposi-
tory or, other similar entity to furnish,
upon request by the Commission, a
schedule of storage charges, handling
charges, and the annual fire insurance
rate applicable to such warehouse, de-
pository or other similar entity.

[57 FR 20637, May 14, 1992]

§ 1.44 Records and reports of ware-
houses, depositories, and other
similar entities; visitation of prem-
ises.

Each contract market shall require
the operators of warehouses, deposi-
tories and other similar entities whose
receipts are deliverable in satisfaction
of commodity futures contracts or op-
tions on physicals made on or subject
to the rules of such contract market:

(a) To keep records showing the
stocks of each commodity traded for
future delivery or upon which option
contracts are traded on such contract
market in store in such warehouses,
depositories and other similar entities
by kinds, by classes, and by grades, if
stored under conditions requiring such
designation or identification, and in-
cluding also lots and parcels stored
specially or separately or in specially
leased space of the warehouse, deposi-
tory or other similar entity;

(b) Upon call from the Commission,
to report the stocks of commodities in
such warehouses, depositories and
other similar entities and to furnish in-
formation concerning stocks of each
commodity traded for future delivery
or upon which option contracts are
traded on such contract market about
to be transferred or in the process of
being transferred or otherwise moved
into or out of such warehouses, deposi-
tories and other similar entities, as
well as any other information con-
cerning commodities stored in such
warehouse, depositories and other simi-
lar entities and which are or may be
available for delivery on futures con-
tracts or options on physicals; and

VerDate 18<APR>2000 13:33 Apr 19, 2000 Jkt 190050 PO 00000 Frm 00093 Fmt 8010 Sfmt 8010 Y:\SGML\190050T.XXX pfrm03 PsN: 190050T



94

17 CFR Ch. I (4–1–00 Edition)§ 1.45

(c) To permit visitation of the prem-
ises and inspection of the books and
records of such warehouses, deposi-
tories and other similar entities by
duly authorized representatives of the
Commission or the Department of Jus-
tice, and to keep all books, records, pa-
pers, and memoranda relating to the
storage and warehousing of commod-
ities in such warehouse, depository or
other similar entity for a period of 5
years from the date thereof.

(Approved by the Office of Management and
Budget under control number 3038–0019)

(Sec. 5a, 49 Stat. 1497; 7 U.S.C. 7a)

[41 FR 3194, Jan. 21, 1976, as amended at 46
FR 63035, Dec. 30, 1981; 47 FR 57009, Dec. 22,
1982]

§ 1.45 Delivery of commodities con-
forming to United States standards.

Each contract market shall require
that all contracts of sale of any com-
modity for future delivery on or sub-
ject to the rules of such contract mar-
ket shall provide for the delivery
thereunder of commodities of grades
conforming to United States standards
if such standards shall have been offi-
cially promulgated and adopted by the
Commission. In the event of a change
in United States standards, all con-
tracts made on and after the effective
date of the adoption of the revised
standard by the Commission shall be
made on the basis of the standards as
changed: Provided, That this shall not
be construed to prevent the closing of
trades made prior to the effective date
of such adoption by the Commission.

(Sec. 5a, 49 Stat. 1498; 7 U.S.C. 7a)

§ 1.46 Application and closing out of
offsetting long and short positions.

(a) Application of purchases and sales.
Except with respect to purchases or
sales which are for omnibus accounts,
any futures commission merchant who,
on or subject to the rules of a contract
market:

(1) Purchases any commodity for fu-
ture delivery for the account of any
customer when the account of such
customer at the time of such purchase
has a short position in the same future
of the same commodity on the same
market;

(2) Sells any commodity for future
delivery for the account of any cus-
tomer when the account of such cus-
tomer at the time of such sale has a
long position in the same future of the
same commodity on the same market;

(3) Purchases a put or call option for
the account of any option customer
when the account of such option cus-
tomer at the time of such purchase has
a short put or call option position with
the same underlying futures contract
or same underlying physical, strike
price, expiration date and contract
market as that purchased; or

(4) Sells a put or call option for the
account of any option customer when
the account of such option customer at
the time of such sale has a long put or
call option position with the same un-
derlying futures contract or same un-
derlying physical, strike price, expira-
tion date and contract market as that
sold shall on the same day apply such
purchase or sale against such pre-
viously held short or long futures or
option position, as the case may be,
and shall, for futures transactions,
promptly furnish such customer a
statement showing the financial result
of the transactions involved and, if ap-
plicable, that the account was intro-
duced to the futures commission mer-
chant by an introducing broker and the
names of the futures commission mer-
chant and introducing broker.

(b) Close-out against oldest open posi-
tion. In all instances wherein the short
or long futures or option position in
such customer’s or option customer’s
account immediately prior to such off-
setting purchase or sale is greater than
the quantity purchased or sold, the fu-
tures commission merchant shall apply
such offsetting purchase or sale to the
oldest portion of the previously held
short or long position: Provided, That
upon specific instructions from the
customer or option customer the off-
setting transaction shall be applied as
specified by the customer or option
customer without regard to the date of
acquisition of the previously held posi-
tion. Such instructions may also be ac-
cepted from any person who, by power
of attorney or otherwise, actually di-
rects trading in the customer’s or op-
tion customer’s account unless the per-
son directing the trading is the futures
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commission merchant (including any
partner thereof), or is an officer, em-
ployee, or agent of the futures commis-
sion merchant. With respect to every
such offsetting transaction that, in ac-
cordance with such specific instruc-
tions, is not applied to the oldest por-
tion of the previously held position,
the futures commission merchant shall
clearly show on the statement issued
to the customer or option customer in
connection with the transaction, that
because of the specific instructions
given by or on behalf of the customer
or option customer the transaction was
not applied in the usual manner, i.e.,
against the oldest portion of the pre-
viously held position. However, no such
showing need be made if the futures
commission merchant has received
such specific instructions in writing
from the customer or option customer
for whom such account is carried.

(c) In-and-out trades; day trades. Not-
withstanding the provisions of para-
graphs (a) and (b) of this section shall
not be deemed to require the applica-
tion of purchases or sales closed out
during the same day (commonly known
as ‘‘in-and-out trades’’ or ‘‘day trades’’)
against short or long positions carried
forward from a prior date.

(d) Exceptions. The provisions of this
section shall not apply to:

(1) Purchases or sales of commodity
options constituting ‘‘bona fide hedg-
ing transactions’’ pursuant to rules of
the contract market which have been
adopted in accordance with the re-
quirements of § 1.61(b) and approved by
the Commission pursuant to; section
5a(a)(12)(A) of the Act Provided, That
no contract market or futures commis-
sion merchant shall permit such option
positions to be offset other than by
open and competitive execution in the
trading pit or ring provided by the con-
tract market, during the regular hours
prescribed by the contract market for
trading in such commodity option.

(2) Purchases or sales constituting
‘‘bona fide hedging transactions’’ as de-
fined in § 1.3(z); nor

(3) Sales during a delivery period for
the purpose of making delivery during
such delivery period if such sales are
accompanied by instructions to make
delivery thereon, together with ware-

house receipts or other documents nec-
essary to effectuate such delivery.

(4) Purchases or sales made in sepa-
rate accounts of a commodity pool,
Provided that:

(i) The trading for such pool is di-
rected by two or more unaffiliated
commodity trading advisors acting
independently, each of which is direct-
ing the trading of a separate account;

(ii) The commodity pool operator
maintains only such minimum control
over the trading for such pool as is nec-
essary to fulfill its duty to supervise
diligently the trading for such pool;

(iii) Each trading decision made by a
commodity trading advisor for such
pool is determined independently of all
trading decisions made by any other
commodity trading advisor for such
pool;

(iv) The purchases and sales for such
pool directed by different commodity
trading advisors acting independently
are executed by open and competitive
means on or subject to the rules of a
contract market; and

(v) No position held for or on behalf
of separate pool accounts traded in ac-
cordance with paragraphs (d)(4) (i), (ii),
(iii) and (iv) of this section may be
closed out by transferring such an open
position from one of the separate ac-
counts to another account of the pool.

(5) Purchases or sales made by a le-
verage transaction merchant consti-
tuting cover of its obligations to lever-
age customers and made in accordance
with §§ 31.8(a) and 31.12(b) of this chap-
ter.

(6) Purchases or sales made in sepa-
rate accounts owned by a customer or
option customer, Provided that:

(i) Each person directing trading for
one of the separate accounts is unaffili-
ated with and acts independently from
each other person directing trading for
a separate account;

(ii) Each person directing trading for
one of the separate accounts, unless he
is the account owner himself, does so
pursuant to a power of attorney signed
and dated by the customer, and which
includes, at a minimum, the name, ad-
dress and telephone number of the per-
son directing trading and the account
number over which such power is
granted;
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(iii) Each trading decision made for
each separate account is determined
independently of all trading decisions
made for the other separate account or
accounts;

(iv) The purchases and sales for such
accounts are executed by open and
competitive means on or subject to the
rules of a contract market;

(v) No position held for or on behalf
of separate accounts traded in accord-
ance with paragraphs (d)(6) (i), (ii), (iii)
and (iv) of this section may be closed
out by transferring such an open posi-
tion from one of the separate accounts
to another of such accounts; and

(vi) The customer or option customer
and each person directing trading for
the customer or option customer pro-
vides the futures commission merchant
with written confirmation that the
trading and the operation of the cus-
tomer’s or option customer’s accounts
will be in accordance with paragraphs
(d)(6) (i), (ii), (iii), (iv) and (v) of this
section. The written confirmation
must be signed and dated, and received
by the futures commission merchant
before it can avail itself of the excep-
tion provided by this paragraph.

(7) Purchases or sales made in the
separate accounts of a person granted
an exemption in accordance with § 150.3
of this chapter: Provided That:

(i) The purchases and sales for such
accounts are executed in open and com-
petitive means on or subject to the
rules of a contract market; and

(ii) No position held for or on behalf
of separate accounts traded in accord-
ance with this paragraph may be closed
out by transferring such an open posi-
tion from one of the separate accounts
to another of such accounts.

(8) Purchases or sales held in error
accounts, including but not limited to
floor broker error accounts, and pur-
chases or sales identified as errors at
the time they are assigned to an ac-
count that contains other purchases or
sales not identified as errors and held
in that account (‘‘error trades’’), pro-
vided that:

(i) Each error trade does not offset
another error trade held in the same
account;

(ii) Each error trade is offset by open
and competitive means on or subject to
the rules of a contract market by not

later than the close of business on the
business day following the day the
error trade is discovered and assigned
to an error account or identified as an
error trade, unless at the close of busi-
ness on the business day following the
discovery of the error trade, the rel-
evant market has reached a daily price
fluctuation limit and the trader is un-
able to offset the error trade, in which
case the error trade must be offset as
soon as practicable thereafter; and

(iii) No error trade is closed out by
transferring such an open position to
another account also controlled by
that same trader.

(9) Purchases or sales held in the sep-
arate accounts of a customer who has
granted discretionary authority to a
futures commission merchant, an asso-
ciated person of a futures commission
merchant, or a commodity trading ad-
visor trading separate trading pro-
grams which have been marketed sepa-
rately, Provided That:

(i) The purchases and sales for such
accounts are executed in open and com-
petitive means on or subject to the
rules of a contract market; and

(ii) No position held for or on behalf
of separate accounts traded in accord-
ance with this paragraph (d)(9) may be
closed out by transferring such an open
position from one of the separate ac-
counts to another of such accounts.

(e) With respect to the exception
from the provisions of this section set
forth in paragraph (d)(6) of this section,
if a futures commission merchant that
carries the separate accounts of a cus-
tomer or option customer, or if an as-
sociated person of such futures com-
mission merchant, directs trading for
one of the separate accounts:

(1) The futures commission merchant
must first furnish the customer or op-
tion customer with a written state-
ment disclosing that, if held open, off-
setting long and short positions in the
separate accounts may result in the
charging of additional fees and com-
mission and the payment of additional
margin, although offsetting positions
will result in no additional market
gain or loss. Such written statement
shall be attached to the risk disclosure
statement required to be provided to a
customer or option customer under
§ 1.55 of this part.
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(2) [Reserved]

(Approved by the Office of Management and
Budget under control number 3038–0007)

(Secs. 4g, 5, 42 Stat. 1000, 49 Stat. 1496; 7
U.S.C. 6g, 7; secs. 4g, 5, 8a; 7 U.S.C. 6g, 7, 12a)

[41 FR 3194, Jan. 21, 1976, as amended at 46
FR 54524, Nov. 3, 1981; 46 FR 63035, Dec. 30,
1981; 47 FR 57009, Dec. 22, 1982; 48 FR 35289,
Aug. 3, 1983; 49 FR 19972, May 11, 1984; 50 FR
26, Jan. 2, 1985; 51 FR 17473, May 13, 1986; 53
FR 614, Jan. 11, 1988; 56 FR 14314, Apr. 9, 1991;
57 FR 55085, Nov. 24, 1992; 59 FR 5526, Feb. 7,
1994]

§ 1.47 Requirements for classification
of purchases or sales of contracts
for future delivery as bona fide
hedging under § 1.3(z)(3) of the reg-
ulations.

(a) Any person who wishes to avail
himself of the provisions of § 1.3(z)(3) of
the regulations and to make purchases
or sales of any commodity for future
delivery in any commodity in excess of
trading and position limits then in ef-
fect pursuant to section 4a of the Act
shall file statement with the Commis-
sion in conformity with the require-
ments of this section. All or a specified
portion of the transactions and posi-
tions described in these statements
shall not be considered as bona fide
hedging if such person is so notified by
the Commission:

(1) Within 30 days after the Commis-
sion is furnished the information re-
quired under paragraph (b) of this sec-
tion, or

(2) Within 10 days after the Commis-
sion is furnished with the information
required under paragraph (c) of this
section.

The Commission may request the per-
son notified to file specific additional
information with the Commission to
support a determination that all, or
the specified portion, of the trans-
actions and positions be considered as
bona fide hedging transactions and po-
sitions. In such cases, the Commission
shall consider all information so filed
and, by notice to such person, shall
specify the extent to which the Com-
mission has determined that the trans-
actions and positions may be classified
as bona fide hedging. In no case shall
transactions and positions described be
considered as bona fide hedging if they

exceed the levels specified in paragraph
(d) of this section.

(b) Initial statement. Initial state-
ments concerning the classification of
transactions and positions as bona fide
hedging pursuant to § 1.3(z)(3) shall be
filed with the Commission at least 30
days in advance of the date that such
transactions or positions would be in
excess of limits then in effect pursuant
to section 4a of the Act. Such state-
ments shall:

(1) Describe the transactions and po-
sitions for future delivery and the off-
setting cash positions;

(2) Set forth in detail information
which will demonstrate that the pur-
chases and sales are economically ap-
propriate to the reduction of risk expo-
sure attendant to the conduct and
management of a commercial enter-
prise;

(3) Contain, and upon request of the
Commission be supplemented by, such
other information which is necessary
to enable the Commission to make a
determination whether the particular
purchases and sales for future delivery
fall within the scope of those described
in section 1.3(z)(1) of the regulations;

(4) Include a statement concerning
the maximum size of positions for fu-
ture delivery (both long and short)
which will be acquired any time during
the next fiscal year or marketing sea-
son of the person filing or on whose be-
half the filing is made.

(5) In addition: statements filed by an
agent, concerning a futures position
which would offset a cash position
which the agent does not own or has
not contracted to buy or sell, shall con-
tain information describing all con-
tractual arrangements between the
agent filing and the person who owns
the commodity or holds the cash mar-
ket commitment being offset;

(6) Statements concerning futures po-
sitions to be acquired against unsold
anticipated production or unfilled an-
ticipated requirements for manufac-
turing, processing or feeding shall also
include the information required under
§ 1.48 of the regulations.

(c) Supplemental reports. Whenever the
purchases or sales which a person wish-
es to classify as bona fide hedging shall
exceed the amount provided in the per-
son’s most recent filing pursuant to
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this section or the amount previously
specified by the Commission pursuant
to paragraph (a) of this section, such
person shall file with the Commission a
statement which updates the informa-
tion provided in the person’s most re-
cent filing and provides the reasons for
this change at least ten days in ad-
vance of the date that person wishes to
exceed those amounts.

(d) Maximum purchases and sales. Pur-
chases and sales for future delivery
considered bona fide hedging pursuant
to § 1.3(z)(3) of the regulations shall at
no time exceed the lesser of:

(1) The value fluctuation equivalent
(in terms of the commodity for future
delivery) of the current cash position
described in the information most re-
cently filed pursuant to this section, or

(2) The maximum level of long or
short open positions provided in the in-
formation most recently filed pursuant
to this section or most recently speci-
fied by the Commission pursuant to
paragraph (a) of this section.

(e) Updated reports. Reports updating
the information required pursuant to
this section also shall be filed with the
Commission upon specific request.

(Approved by the Office of Management and
Budget under control number 3038–0013)

[42 FR 42751, Aug. 8, 1977, as amended at 46
FR 63035, Dec. 30, 1981]

§ 1.48 Requirements for classification
of sales or purchases for future de-
livery as bona fide hedging of
unsold anticipated production or
unfilled anticipated requirements
under § 1.3(z)(2) (i)(B) or (ii)(C) of
the regulations.

(a) Any person who wishes to avail
himself of the provisions of § 1.3(z)(2)
(i)(B) or (ii)(C) of the regulations and
to make sales or purchases for future
delivery in any commodity in excess of
trading and position limits then in ef-
fect pursuant to section 4a of the Act
for the purposes of bona fide hedging
shall file statements with the Commis-
sion in conformity with the require-
ments of this section. All or a specified
portion of the unsold anticipated pro-
duction or unfilled anticipated require-
ments described in these statements
shall not be considered as offsetting po-
sitions for bona fide hedging trans-
actions and positions if such person is

so notified by the Commission within
ten days after the Commission is fur-
nished with the information required
under paragraphs (b) or (c) of this sec-
tion. The Commission may request the
person notified to file specific addi-
tional information with the Commis-
sion to support a determination that
the statement filed accurately reflects
unsold anticipated production or un-
filled anticipated requirements for
manufacturing, processing or feeding.
In such cases, the Commission shall
consider all additional information so
filed and, by notice to such person,
shall specify its determination as to
what portion of the production or re-
quirements described constitutes
unsold anticipated production or un-
filled anticipated requirements for the
purposes of bona fide hedging. In no
case shall such transactions and posi-
tions which offset unsold anticipated
production or unfilled anticipated re-
quirements be considered bona fide
hedging if they exceed the levels speci-
fied in paragraph (d) of this section of
the regulations.

(b) Initial statement. Initial state-
ments concerning the classification of
transactions and positions as bona fide
hedging pursuant to § 1.3(z)(2) (i)(B) or
(ii)(C) shall be filed with the Commis-
sion at least ten days in advance of the
date that such transactions or posi-
tions would be in excess of limits then
in effect pursuant to section 4a of the
Act. Such statements shall set forth in
detail for a specified operating period
not in excess of one year the person’s
unsold anticipated production or un-
filled anticipated requirements for
processing or manufacturing or feeding
and explain the method of determina-
tion thereof, including, but not limited
to, the following information:

(1) For unsold anticipated produc-
tion:

(i) Annual production of such com-
modity for the three complete fiscal
years preceding the current fiscal year;

(ii) Anticipated production of such
commodity for a specified period not in
excess of one year;

(iii) Fixed-price forward sales of such
commodity;

(iv) Unsold anticipated production of
such commodity for a specified period
not in excess of one year.
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(2) For unfilled anticipated require-
ments:

(i) Annual requirements of such com-
modity for processing or manufac-
turing or feeding for the three com-
plete fiscal years preceding the current
fiscal year;

(ii) Anticipated requirements of such
commodity for processing or manufac-
turing or feeding for a specified oper-
ating period not in excess of one year;

(iii) Inventory and fixed-price for-
ward purchases of such commodity, in-
cluding any quantity in process of
manufacture and finished goods and
byproducts of manufacture or proc-
essing (in terms of such commodity);

(iv) Unfilled anticipated require-
ments of such commodity for proc-
essing or manufacturing or feedings for
a specified operating period not in ex-
cess of one year.

(3) Additional information: Persons
hedging unsold anticipated production
or unfilled anticipated requirements
which are not the same quantity or are
not the same commodity as the com-
modity to be sold or purchased for fu-
ture delivery shall furnish this infor-
mation both in terms of the actual
commodity produced or used and in
terms of the commodity to be sold or
purchased for future delivery. In addi-
tion, such persons shall explain the
method for determining the ratio of
conversion between the amount of the
actual unsold anticipated production
or unfilled anticipated requirements
and the amount of commodity to be
sold or purchased for future delivery.
Persons hedging unfilled annual feed-
ing requirements for livestock and
poultry shall provide the number of
cattle, hogs, sheep, or poultry expected
to be fed during the specified period,
not to exceed one year, and the deriva-
tion of their annual requirements
based upon these numbers. Persons fil-
ing as an agent shall furnish this infor-
mation on the basis of the fiscal or op-
erating year of the person on whose be-
half the filing is made.

(c) Supplemental reports. Whenever the
sales or purchases which a person wish-
es to consider as bona fide hedging of
unsold anticipated production or un-
filled anticipated requirements shall
exceed the amounts described by the
figures for requirements furnished in

the most recent filing pursuant to this
section or the amounts determined by
the Commission to constitute unsold
anticipated production or unfilled an-
ticipated requirements pursuant to
paragraph (a) of this section, such per-
son shall file with the Commission a
statement which updates the informa-
tion provided in the person’s most re-
cent filing and supplies the reason for
this change at least ten days in ad-
vance of the date that person wishes to
exceed these amounts.

(d) Maximum sales and purchases.
Sales or purchases for future delivery
considered as bona fide hedges pursu-
ant to § 1.3(z)(2) (i)(B) or (ii)(C) shall at
no time exceed the lesser of:

(1) A person’s unsold anticipated pro-
duction of unfilled anticipated require-
ments as described by the information
must recently filed pursuant to this
section or determined by the Commis-
sion pursuant to paragraph (a) of this
section; or

(2) A person’s actual unsold antici-
pated production or current unfilled
anticipated requirements for the
length of time specified in the informa-
tion most recently filed pursuant to
this section.

(e) Updated reports. Reports updating
the information required pursuant to
this section shall also be filed with the
Commission upon specific request.

(Approved by the Office of Management and
Budget under control number 3038–0013)

[42 FR 42752, Aug. 8, 1977, as amended at 46
FR 63035, Dec. 30, 1981]

§ 1.50 Demonstration of continued
compliance with the requirements
for contract market designation.

(a) With respect to each commodity
or commodity option for which it has
been designated as a contract market,
each contract market shall file with
the Commission within 60 days of a
Commission request, or within such
longer period as the Commission may
specify in the request, a written report
containing such supporting data, and
other information and documents as
the Commission may specify, that
demonstrates that such contract mar-
ket is complying with the conditions
and requirements of sections 5 and
5a(a) of the Act and these regulations.
At the discretion of the Commission,
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the information requested may be lim-
ited to certain conditions and require-
ments of sections 5 and 5a(a) of the Act
and these regulations.

(b) Any failure by a contract market
to continue to comply with the condi-
tions and requirements for designation
as a contract market as set forth in
sections 5 and 5a(a) of the Act or these
regulations, and any failure or refusal
to file the information required by this
section shall be cause for action by the
Commission under the Act or these
regulations.

(c) Upon showing of good cause by a
contract market, the Commission may
extend for a reasonable time the filing
date for any report under this section.

(Approved by the Office of Management and
Budget under control numbers 3038–0007 and
3038–0016)

[46 FR 54525, Nov. 3, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 59 FR 5526, Feb. 7,
1994]

§ 1.51 Contract market program for en-
forcement.

(a) Each contract market shall use
due diligence in maintaining a con-
tinuing affirmative action program to
secure compliance with the provisions
of sections 5, 5a(a), 5b, 6(b), 6b, 8a(7),
8a(9) and 8c of the Act, with the regula-
tions implementing section 4c(c) of the
Act, and with all of the contract mar-
ket’s bylaws, rules, regulations and
resolutions which such contract mar-
ket is required by the Act or these reg-
ulations to enforce. Such program shall
include:

(1) Surveillance of market activity
for indications of possible congestion
or other market situations conducive
to possible price distortion;

(2) Surveillance of trading practices
on the floor of such contract market;

(3) Examination of the books and
records kept by contract market mem-
bers relating to their business of deal-
ing in commodity futures, commodity
options, and cash commodities, insofar
as such business relates to their deal-
ing on such contract market;

(4) Investigation of complaints re-
ceived from customers or option cus-
tomers concerning the handling of
their accounts or orders;

(5) Investigation of all other alleged
or apparent violation of such bylaws,
rules, regulations and resolutions;

(6) Such other surveillance, record
examination and investigation as is
necessary to enforce such bylaws,
rules, regulations and resolutions; and

(7) A procedure which results in the
taking of prompt, effective disciplinary
action for any violation which is found
to have been committed.

(b) Each contract market shall keep
full, complete, and systematic records
which will clearly set forth all action
taken as a part of, and as a result of,
its program required under paragraph
(a) of this section.

(Approved by the Office of Management and
Budget under control numbers 3038–0007 and
3038–0022)

(Sec. 5a, 49 Stat. 1497; 7 U.S.C. 7a)

[41 FR 3194, Jan. 21, 1976, as amended at 46
FR 54525, Nov. 3, 1981; 46 FR 63035, Dec. 30,
1981; 59 FR 5526, Feb. 7, 1994]

§ 1.52 Self-regulatory organization
adoption and surveillance of min-
imum financial requirements.

(a) Each self-regulatory organization
must adopt, and submit for Commis-
sion approval, rules prescribing min-
imum financial and related reporting
requirements for all its members who
are registered futures commission mer-
chants. Each self-regulatory organiza-
tion other than a contract market
must adopt, and submit for Commis-
sion approval, rules prescribing min-
imum financial and related reporting
requirements for all its members who
are registered introducing brokers.
Each contract market which elects to
have a category of membership for in-
troducing brokers must adopt, and sub-
mit for Commission approval, rules
prescribing minimum financial and re-
lated reporting requirements for all its
members who are registered intro-
ducing brokers. Each self-regulatory
organization shall submit for Commis-
sion approval any modification or
other amendments to such rules. Such
requirements must be the same as, or
more stringent than, those contained
in §§ 1.10 and 1.17 and the definition of
adjusted net capital must be the same
as that prescribed in § 1.17(c): Provided,
however, A designated self-regulatory
organization may permit its member
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registrants which are registered with
the Securities and Exchange Commis-
sion as securities brokers or dealers to
file (in accordance with § 1.10(h)) a copy
of their Financial and Operational
Combined Uniform Single Report under
the Securities Exchange Act of 1934,
Part II or Part IIA, in lieu of Form 1–
FR: And, provided further, A designated
self-regulatory organization may per-
mit its member introducing brokers to
file a Form 1–FR–IB in lieu of a Form
1–FR–FCM.

(b) Each self-regulatory organization
shall have in effect and enforce rules
submitted to the Commission pursuant
to paragraph (a) of this section and ap-
proved by the Commission.

(c) Any two or more self–regulatory
organizations may file with the Com-
mission a plan for delegating to a des-
ignated self-regulatory organization,
for any registered futures commission
merchant or any registered introducing
broker which is a member of more than
one such self-regulatory organization,
the responsibility of:

(1) Monitoring and auditing for com-
pliance with the minimum financial
and related reporting requirements
adopted by such self-regulatory organi-
zations in accordance with paragraph
(a) of this section; and

(2) Receiving the financial reports
necessitated by such minimum finan-
cial and related reporting require-
ments.
Such plan may also delegate the re-
sponsibility of monitoring, and exam-
ining the books and records kept by,
such registered futures commission
merchant or registered introducing
broker relating to its business of deal-
ing in commodity futures, commodity
options, and cash commodities, insofar
as such business relates to its dealings
on contract markets, as required by
§ 1.51(a)(3) and/or part 33 of this chap-
ter.

(d) Any plan filed under this section
may contain provisions for the alloca-
tion of expenses reasonably incurred by
the designated self-regulatory organi-
zation among the self-regulatory orga-
nizations participating in such a plan.

(e) A plan’s designated self-regu-
latory organization must report to
that plan’s other self-regulatory orga-
nizations any violation of such other

self-regulatory organizations’ rules and
regulations for which the responsibiity
to monitor, audit or examine has been
delegated to such designated self-regu-
latory organization under this section.

(f) The self-regulatory organizations
may, among themselves, establish pro-
grams to provide access to any nec-
essary financial or related information.

(g) After appropriate notice and op-
portunity for comment, the Commis-
sion may, by written notice, approve
such a plan, or any part of the plan, if
it finds that the plan, or any part of it:

(1) Is necessary or appropriate to
serve the public interest;

(2) Is for the protection and in the in-
terest of customers or option cus-
tomers;

(3) Reduces multiple monitoring and
auditing for compliance with the min-
imum financial rules of the self-regu-
latory organizations submitting the
plan for any futures commission mer-
chant or introducing broker which is a
member of more than one self-regu-
latory organization;

(4) Reduces multiple reporting of the
financial information necessitated by
such minimum financial and related
reporting requirements by any futures
commission merchant or introducing
broker which is a member of more than
one self-regulatory organization;

(5) Fosters cooperation and coordina-
tion among the contract markets; and

(6) Does not hinder the development
of a registered futures association
under section 17 of the Act.

(h)(1) Upon the approval of a plan or
part of one under paragraph (g) of this
section, a self-regulatory organization
which is included in such a plan shall
be considered to have met its affirma-
tive action responsibilities under § 1.51
to the extent that such responsibilities
have been delegated to a designated
self-regulatory organization.

(2) After the Commission has ap-
proved a plan or part of one under
§ 1.52(g), a self-regulatory organization
relieved of responsibility must notify
each of its members which is subject to
such a plan: (i) Of the limited nature of
its responsibility for such a member’s
compliance with its minimum financial
and related reporting requirements;
and (ii) of the identity of the des-
ignated self-regulatory organization
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which has been delegated responsi-
bility for such a member.

(i) The Commission may at any time,
after appropriate notice and oppor-
tunity for hearing, withdraw its ap-
proval of any plan or part of one estab-
lished under this section, if such plan
or part of one ceases to effectuate ade-
quately the purposes of section 4(f)(b)
of the Act or of this section.

(j) Whenever a registered futures
commission merchant or a registered
introducing broker holding member-
ship in a self-regulatory organization
ceases to be a member in good standing
of that self-regulatory organization,
such self-regulatory organization must,
on the same day that event takes
place, give telegraphic notice of that
event to the principal office of the
Commission in Washington, DC and
send a copy of that notification to such
futures commission merchant or such
introducing broker.

(k) Nothing in this section shall pre-
clude the Commission from examining
any futures commission merchant or
introducing broker for compliance with
the minimum financial and related re-
porting requirements to which such fu-
tures commission merchant or intro-
ducing broker is subject.

(l) In the event a plan is not filed
and/or approved for each registered fu-
tures commission merchant or for each
registered introducing broker which is
a member of more than one self-regu-
latory organization, the Commission
may design and, after notice and oppor-
tunity for comment, approve a plan for
those futures commission merchants or
introducing brokers which are not the
subject of an approved plan (under
paragraph (g) of this section), dele-
gating to a designated self-regulatory
organization the responsibilities de-
scribed in paragraph (c) of this section.

(Approved by the Office of Management and
Budget under control numbers 3038–0007 and
3038–0022)

(7 U.S.C. 6c, 6d, 6f, 6g, 7a, 12a, 19, and 21; 5
U.S.C. 552, 5 U.S.C. 552b, and secs. 2(a)(11), 4b,
4f, 4g, 5a, 8a, and 17 of the Commodity Ex-
change Act, 7 U.S.C. 4a(j), 6b, 6f, 6g, 7a, 12a,
and 21, as amended, 92 Stat 865 et seq.)

[43 FR 39981, Sept. 8, 1978, as amended at 46
FR 63035, Dec. 30, 1981; 48 FR 35290, Aug. 3,
1983; 53 FR 4612, Feb. 17, 1988; 59 FR 5526, Feb.
7, 1994; 62 FR 4641, Jan. 31, 1997]

§ 1.53 Enforcement of contract market
bylaws, rules, regulations, and reso-
lutions.

Each contract market shall enforce
each bylaw, rule, regulation, and reso-
lution, made or issued by it or by the
governing board thereof or any com-
mittee thereof, which is in effect as of
July 18, 1975, and which relates to
terms and conditions in contracts of
sale to be executed on or subject to the
rules of such contract market or re-
lates to other trading requirements,
unless such bylaw, rule, regulation, or
resolution has been disapproved by the
Commission pursuant to section
5a(a)(12)(A) of the Act, or the amend-
ment or revocation of such bylaw, rule,
regulation or resolution has been ap-
proved by the Commission pursuant to
section 5a(a)(12)(A) of the Act.

(Secs. 5, 5a, 6, 6b; 42 Stat. 1000, 1001, 49 Stat.
1497, 1498, 82 Stat. 29, 30, 31, 88 Stat. 1392, 1400,
1401, 1402; 7 U.S.C. 7, 7a, 8, 13a)

[41 FR 3194, Jan. 21, 1976, as amended at 59
FR 5526, Feb. 7, 1994]

§ 1.54 Contract market rules submitted
to and approved or not disapproved
by the Secretary of Agriculture.

Notwithstanding any provision of
these rules, any bylaw, rule, regula-
tion, or resolution of a contract mar-
ket that was submitted to the Sec-
retary of Agriculture pursuant or
§ 1.38(a) or § 1.39(a) of these rules, and
was either approved by the Secretary
or not disapproved by him, as of April
21, 1975, shall continue in full force and
effect unless and until disapproved, al-
tered or supplemented by or with the
approval of the Commission. The adop-
tion of this rule does not constitute ap-
proval by the Commission of any con-
tract market bylaw, rule, regulation or
resolution.

(Sec. 411, Pub. L. 93–463, 88 Stat. 1414; 7 U.S.C.
4a note)

[45 FR 2314, Jan. 11, 1980]

§ 1.55 Distribution of ‘‘Risk Disclosure
Statement’’ by futures commission
merchants and introducing brokers.

(a)(1) Except as provided in 1.65, no
futures commission merchant, or in
the case of an introduced account no
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introducing broker, may open a com-
modity futures account for a customer,
other than for a customer specified in
paragraph (f) of this section, unless the
futures commission merchant or intro-
ducing broker first:

(i) Furnishes the customer with a
separate written disclosure statement
containing only the language set forth
in paragraph (b) of this section (except
for nonsubstantive additions such as
captions) or as otherwise approved
under paragraph (c) of this section;
Provided, however, that the disclosure
statement may be attached to other
documents as the cover page or the
first page of such documents and as the
only material on such page; and

(ii) Receives from the customer an
acknowledgment signed and dated by
the customer that he received and un-
derstood the disclosure statement.

(b) The language set forth in the
written disclosure document required
by paragraph (a) of this section shall be
as follows:

RISK DISCLOSURE STATEMENT

The risk of loss in trading commodity fu-
tures contracts can be substantial. You
should, therefore, carefully consider whether
such trading is suitable for you in light of
your circumstances and financial resources.
You should be aware of the following points:

(1) You may sustain a total loss of the
funds that you deposit with your broker to
establish or maintain a position in the com-
modity futures market, and you may incur
losses beyond these amounts. If the market
moves against your position, you may be
called upon by your broker to deposit a sub-
stantial amount of additional margin funds,
on short notice, in order to maintain your
position. If you do not provide the required
funds within the time required by your
broker, your position may be liquidated at a
loss, and you will be liable for any resulting
deficit in your account.

(2) Under certain market conditions, you
may find it difficult or impossible to liq-
uidate a position. This can occur, for exam-
ple, when the market reaches a daily price
fluctuation limit (‘‘limit move’’).

(3) Placing contingent orders, such as
‘‘stop-loss’’ or ‘‘stop-limit’’ orders, will not
necessarily limit your losses to the intended
amounts, since market conditions on the ex-
change where the order is placed may make
it impossible to execute such orders.

(4) All futures positions involve risk, and a
‘‘spread’’ position may not be less risky than
an outright ‘‘long’’ or ‘‘short’’ position.

(5) The high degree of leverage (gearing)
that is often obtainable in futures trading
because of the small margin requirements
can work against you as well as for you. Le-
verage (gearing) can lead to large losses as
well as gains.

(6) You should consult your broker con-
cerning the nature of the protections avail-
able to safeguard funds or property deposited
for your account.

ALL OF THE POINTS NOTED ABOVE
APPLY TO ALL FUTURES TRADING
WHETHER FOREIGN OR DOMESTIC. IN
ADDITION, IF YOU ARE CONTEMPLATING
TRADING FOREIGN FUTURES OR OP-
TIONS CONTRACTS, YOU SHOULD BE
AWARE OF THE FOLLOWING ADDITIONAL
RISKS:

(7) Foreign futures transactions involve
executing and clearing trades on a foreign
exchange. This is the case even if the foreign
exchange is formally ‘‘linked’’ to a domestic
exchange, whereby a trade executed on one
exchange liquidates or establishes a position
on the other exchange. No domestic organi-
zation regulates the activities of a foreign
exchange, including the execution, delivery,
and clearing of transactions on such an ex-
change, and no domestic regulator has the
power to compel enforcement of the rules of
the foreign exchange or the laws of the for-
eign country. Moreover, such laws or regula-
tions will vary depending on the foreign
country in which the transaction occurs. For
these reasons, customers who trade on for-
eign exchanges may not be afforded certain
of the protections which apply to domestic
transactions, including the right to use do-
mestic alternative dispute resolution proce-
dures. In particular, funds received from cus-
tomers to margin foreign futures trans-
actions may not be provided the same pro-
tections as funds received to margin futures
transactions on domestic exchanges. Before
you trade, you should familiarize yourself
with the foreign rules which will apply to
your particular transaction.

(8) Finally, you should be aware that the
price of any foreign futures or option con-
tract and, therefore, the potential profit and
loss resulting therefrom, may be affected by
any fluctuation in the foreign exchange rate
between the time the order is placed and the
foreign futures contract is liquidated or the
foreign option contract is liquidated or exer-
cised.

THIS BRIEF STATEMENT CANNOT, OF
COURSE, DISCLOSE ALL THE RISKS AND
OTHER ASPECTS OF THE COMMODITY
MARKETS

I hereby acknowledge that I have received
and understood this risk disclosure state-
ment.
llllllllllllllllllllllll
Date
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llllllllllllllllllllllll
Signature of Customer

(c) The Commission may approve for
use in lieu of the risk disclosure docu-
ment required by paragraph (b) of this
section a risk disclosure statement ap-
proved by one or more foreign regu-
latory agencies or self-regulatory orga-
nizations if the Commission deter-
mines that such risk disclosure state-
ment is reasonably calculated to pro-
vide the disclosure required by para-
graph (b) of this section. Notice of risk
disclosure statements that may be used
to satisfy Commission disclosure re-
quirements, what requirements such
statements meet and the jurisdictions
which accept each format will be set
forth in appendix A to this section.

(d) Any futures commission mer-
chant, or in the case of an introduced
account any introducing broker, may
open a commodity futures account for
a customer without obtaining the sepa-
rate acknowledgments of disclosure
and elections required by this section
and by §§ 33.7 and 190.06 of this chapter,
provided that:

(1) Prior to the opening of such ac-
count, the futures commission mer-
chant or introducing broker obtains an
acknowledgment from the customer,
which may consist of a single signature
at the end of the futures commission
merchant’s or introducing broker’s
customer account agreement, or on a
separate page, of the disclosure state-
ments and elections specified in § 1.55
and §§ 33.7 and 190.06 of this chapter, as
listed directly above the signature line,
provided the customer has acknowl-
edged by check or other indication
next to a description of each specified
disclosure statement or election that
the customer has received and under-
stood such disclosure statement or
made such election;

(2) The acknowledgment referred to
in subparagraph (d)(1) of this section
must be accompanied by and executed
contemporaneously with delivery of
the disclosures and elective provisions
required by § 1.55 and §§ 33.7 and 190.06 of
this chapter.

(e) The acknowledgment required by
paragraph (a) of this section must be
retained by the futures commission
merchant or introducing broker in ac-
cordance with § 1.31.

(f) A futures commission merchant
or, in the case of an introduced account
an introducing broker, may open a
commodity futures account for a cus-
tomer without furnishing such cus-
tomer the disclosure statements or ob-
taining the acknowledgments required
under paragraph (a) of this section,
§ 1.65(a)(13), and § 30.6(a), § 33.7(a), and
§ 190.10(c) of this chapter, provided that
the customer is, at the time at which
the account is opened:

(1) A bank or trust company;
(2) A savings association or credit

union;
(3) An insurance company;
(4) An investment company subject

to regulation under the Investment
Company Act of 1940 (15 U.S.C. 80a–1 et
seq.) or a foreign entity performing a
similar role or function subject as such
to foreign regulations, provided that
such investment company has total as-
sets exceeding $5,000,000;

(5) A pool operated by a commodity
pool operator registered under the
Commodity Exchange Act or exempt
such registration or by a foreign person
performing a similar function to that
of a commodity pool operator and sub-
ject as such to foreign regulation;

(6) A corporation, partnership, pro-
prietorship, organization, trust, or
other entity:

(i) which has total assets exceeding
$10,000,000; or

(ii) which has a net worth of
$1,000,000;

(7) An employee benefit plan subject
to the Employee Retirement Income
Security Act of 1974, or a foreign per-
son performing a similar role or func-
tion and subject as such to foreign reg-
ulation, with total assets exceeding
$5,000,000 or whose investment deci-
sions are made by a bank, trust com-
pany, insurance company, investment
adviser subject to regulation under the
Investment Advisers Act of 1940 (15
U.S.C. 80b–1 et seq.), or a commodity
trading advisor subject to regulation
under the Commodity Exchange Act;

(8) A broker-dealer subject to regula-
tion under the Securities Exchange Act
of 1934 (15 U.S.C. 78a et seq.) or a foreign
person performing a similar role or
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function subject as such to foreign reg-
ulation, acting on its own behalf: Pro-
vided, however, that if such broker-deal-
er is a natural person or proprietor-
ship, the broker-dealer must also meet
the requirements of paragraphs (f)(6) or
(f)(10) of this section;

(9) A futures commission merchant,
floor brokers, or floor traders subject
to regulation under the Commodity Ex-
change Act or a foreign person per-
forming a similar role or function sub-
ject as such to foreign regulation; or

(10) Any natural person with total as-
sets exceeding $10,000,000.

(g) This section does not relieve a fu-
tures commission merchant or intro-
ducing broker from any other disclo-
sure obligation it may have under ap-
plicable law.

(Approved by the Office of Management and
Budget under control number 3038–0022)

(Secs. 4b, 4c(b), 4g(1), 4l, 4o, and 8a(5), Com-
modity Exchange Act, 7 U.S.C. 6b, 6c(b),
6g(1), 6l, 6o, and 12a(5)(1976), and sec. 217,
Commodity Futures Trading Act of 1974, 88
Stat. 1405; secs. 2(a)(1), 4b, 4c, 4d, 4f and 8a,
Commodity Exchange Act, as amended (7
U.S.C. 2, 6b, 6c, 6f and 12a))
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* * * * *

[The following language should be printed on
a page other than the pages containing the

disclosure language above and may be omit-
ted from the required disclosure statement]

This disclosure document meets the risk
disclosure requirements in the jurisdictions
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identified below ONLY for those instruments
which are specified.

United States: Commodity futures, options
on commodity futures and options on com-
modities subject to the Commodity Ex-
change Act.

United Kingdom: Futures, options on fu-
tures, options on commodities and options
on equities traded by members of the
United Kingdom Securities and Futures
Authority pursuant to the Financial Serv-
ices Act, 1986.

Ireland: Financial futures and options on fi-
nancial futures traded by members of fu-
tures exchanges on exchanges whose rules
have been approved by the Central Bank of
Ireland under Chapter VIII of the Central
Bank Act, 1989.

[43 FR 31890, July 24, 1978, as amended at 46
FR 63035, Dec. 30, 1981; 48 FR 35290, Aug. 3,
1983; 50 FR 5383, Feb. 5, 1985; 58 FR 17503, Apr.
5, 1993; 59 FR 34380, July 5, 1994; 59 FR 38119,
July 27, 1994; 60 FR 38182, July 25, 1995; 63 FR
8570, Feb. 20, 1998; 63 FR 52157, Sept. 30, 1998]

§ 1.56 Prohibition of guarantees
against loss.

(a) For purposes of this section com-
modity interest means

(1) Any contract for the purchase or
sale of a commodity for future deliv-
ery; and

(2) Any contract, agreement or trans-
action subject to Commission regula-
tion under sections 4c or 19 of the Act.

(b) No futures commission merchant
or introducing broker may in any way
represent that it will, with respect to
any commodity interest in any account
carried by the futures commission mer-
chant for or on behalf of any person:

(1) Guarantee such person against
loss;

(2) Limit the loss of such person; or
(3) Not call for or attempt to collect

initial and maintenance margin as es-
tablished by the rules of the applicable
board of trade.

(c) No person may in any way rep-
resent that a futures commission mer-
chant or introducing broker will en-
gage in any of the acts or practices de-
scribed in paragraph (b) of this section.

(d) This section shall not be con-
strued to prevent a futures commission
merchant or introducing broker from:

(1) Assuming or sharing in the losses
resulting from an error or mishandling
of an order; or

(2) Participating as a general partner
in a commodity pool which is a limited
partnership.

(e) This section shall not affect any
guarantee entered into prior to Janu-
ary 28, 1982, but this section shall apply
to any extension, modification or re-
newal thereof entered into after such
date.

[46 FR 62844, Dec. 29, 1981, as amended at 48
FR 35291, Aug. 3, 1983]

§ 1.57 Operations and activities of in-
troducing brokers.

(a) Each introducing broker must:
(1) Open and carry each customer’s

and option customer’s account with a
carrying futures commission merchant
on a fully-disclosed basis: Provided,
however, That an introducing broker
which has entered into a guarantee
agreement with a futures commission
merchant in accordance with the provi-
sions of § 1.10(j) of this part must open
and carry such customer’s and option
customer’s account with such guar-
antor futures commission merchant on
a fully-disclosed basis; and

(2) Transmit promptly for execution
all customer and option customer or-
ders to:

(i) A carrying futures commission
merchant; or

(ii) a floor broker, if the introducing
broker identifies its carrying futures
commission merchant and that car-
rying futures commission merchant is
also the clearing member with respect
to the customer’s or option customer’s
order.

(b) An introducing broker may not
carry proprietary accounts, nor may an
introducing broker carry accounts in
foreign futures.

(c) An introducing broker may not
accept any money, securities or prop-
erty (or extend credit in lieu thereof)
to margin, guarantee or secure any
trades or contracts of customers or op-
tion customers, or any money, securi-
ties or property accruing as a result of
such trades or contracts: Provided, how-
ever, That an introducing broker may
deposit a check in a qualifying account
or forward a check drawn by a cus-
tomer or option customer if:
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(1) The futures commission merchant
carrying the customer’s or option cus-
tomer’s account authorizes the intro-
ducing broker, in writing, to receive a
check in the name of the futures com-
mission merchant, and the introducing
broker retains such written authoriza-
tion in its files in accordance with
§ 1.31;

(2) The check is payable to the fu-
tures commission merchant carrying
the customer’s or option customer’s ac-
count;

(3) The check is deposited by the in-
troducing broker, on the same day
upon which it is received, in a bank or
trust company located in the United
States in a qualifying account, or the
check is mailed or otherwise trans-
mitted by the introducing broker to
the futures commission merchant on
the same day upon which it is received;

(4) For purposes of this paragraph (c),
a qualifying account shall be deemed
to be an account:

(i) Which is maintained in an account
name which clearly identifies the funds
therein as belonging to commodity or
option customers of the futures com-
mission merchant carrying the cus-
tomer’s or option customer’s account;

(ii) For which the bank or trust com-
pany restricts withdrawals to with-
drawals by the carrying futures com-
mission merchant;

(iii) For which the bank or trust
company prohibits the introducing
broker or anyone acting upon its behalf
from withdrawing funds; and

(iv) For which the bank or trust com-
pany provides the futures commission
merchant carrying the customer’s or
option customer’s account with a writ-
ten acknowledgment, which the futures
commission merchant must retain in
its files in accordance with § 1.31, that
it was informed that the funds depos-
ited therein are those of commodity or
option customers and are being held in
accordance with the provisions of the
Act and these regulations.

[48 FR 35291, Aug. 3, 1983, as amended at 57
FR 23143, June 2, 1992]

§ 1.58 Gross collection of exchange-set
margins.

(a) Each futures commission mer-
chant which carries a commodity fu-
tures or commodity option position for

another futures commission merchant
or for a foreign broker on an omnibus
basis must collect, and each futures
commission merchant and foreign
broker for which an omnibus account is
being carried must deposit, initial and
maintenance margin on each position
reported in accordance with § 17.04 of
this chapter at a level no less than that
established for customer accounts by
the rules of the applicable contract
market.

(b) If the futures commission mer-
chant which carries a commodity fu-
tures or commodity option position for
another futures commission merchant
or for a foreign broker on an omnibus
basis allows a position to be margined
as a spread position or as a hedged po-
sition in accordance with the rules of
the applicable contract market, the
carrying futures commission merchant
must obtain and retain a written rep-
resentation from the futures commis-
sion merchant or from the foreign
broker for which the omnibus account
is being carried that each such position
is entitled to be so margined.

[61 FR 19187, May 1, 1996]

§ 1.59 Activities of self-regulatory orga-
nization employees and governing
members who possess material,
non-public information.

(a) Definitions. For purposes of this
section:

(1) Self-regulatory organization means
‘‘self-regulatory organization,’’ as de-
fined in Commission regulation 1.3(ee),
and includes the term ‘‘clearing organi-
zation,’’ as defined in Commission reg-
ulation 1.3(d).

(2) Employee means any person hired
or otherwise employed on a salaried or
contract basis by a self-regulatory or-
ganization.

(3) Material information means infor-
mation which, if such information were
publicly known, would be considered
important by a reasonable person in
deciding whether to trade a particular
commodity interest on a contract mar-
ket. As used in this section, ‘‘material
information’’ includes, but is not lim-
ited to, information relating to present
or anticipated cash, futures, or option
positions, trading strategies, the finan-
cial condition of members of self-regu-
latory organizations or members of
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linked exchanges or their customers or
option customers, or the regulatory ac-
tions or proposed regulatory actions of
a self-regulatory organization or a
linked exchange.

(4) Non-public information means in-
formation which has not been dissemi-
nated in a manner which makes it gen-
erally available to the trading public.

(5) Linked exchange means: (i) any
board of trade, exchange or market
outside the United States, its terri-
tories or possessions, which has an
agreement with a contract market in
the United States that permits posi-
tions in a commodity interest which
have been established on one of the two
markets to be liquidated on the other
market; (ii) any board of trade, ex-
change or market outside the United
States, its territories or possessions,
the products of which are listed on a
United States contract market or a
trading facility thereof; (iii) any secu-
rities exchange, the products of which
are held as margin in a commodity ac-
count or cleared by a securities clear-
ing organization pursuant to a cross-
margining arrangement with a futures
clearing organization; or (iv) any clear-
ing organization which clears the prod-
ucts of any of the foregoing markets.

(6) Commodity interest means any com-
modity futures or commodity option
contract traded on or subject to the
rules of a contract market or linked
exchange, or cash commodities traded
on or subject to the rules of a board of
trade which has been designated as a
contract market.

(7) Related commodity interest means
any commodity interest which is trad-
ed on or subject to the rules of a con-
tract market, linked exchange, or
other board of trade, exchange or mar-
ket, other than the self-regulatory or-
ganization by which a person is em-
ployed, and with respect to which:

(i) Such employing self-regulatory
organization has recognized or estab-
lished intermarket spread margins or
other special margin treatment be-
tween that other commodity interest
and a commodity interest which is
traded on or subject to the rules of the
employing self-regulatory organiza-
tion; or

(ii) Such other self-regulatory orga-
nization has recognized or established

intermarket spread margins or other
special margin treatment with another
commodity interest as to which the
person has access to material, non-
public information.

(8) Pooled investment vehicle means a
trading vehicle organized and operated
as a commodity pool within regulation
4.10(d), and whose units of participa-
tion have been registered under the Se-
curities Act of 1933, or a trading vehi-
cle for which regulation 4.5 makes
available relief from regulation as a
commodity pool operator, i.e., reg-
istered investment companies, insur-
ance company separate accounts, bank
trust funds, and certain pension plans.

(b) Employees of self-regulatory organi-
zations; Self-regulatory organization
rules. (1) Each self-regulatory organiza-
tion must maintain in effect rules
which have been submitted to the Com-
mission pursuant to section 5a(a)(12)(A)
of the Act and Commission regulation
1.41 (or, pursuant to section 17(j) of the
Act in the case of a registered futures
association) that, at a minimum, pro-
hibit:

(i) Employees of the self-regulatory
organization from trading, directly or
indirectly, in any commodity interest
traded on or cleared by the employing
contract market or clearing organiza-
tion, in any related commodity inter-
est, in any commodity interest traded
on or cleared by contract markets or
clearing organizations other than the
employing self-regulatory organiza-
tion, and in any commodity interest
traded on or cleared by a linked ex-
change where the employee has access
to material non-public information
concerning such commodity interest;
and

(ii) Employees of the self-regulatory
organization from disclosing to any
other person any material, non-public
information which such employee ob-
tains as a result of his or her employ-
ment at the self-regulatory organiza-
tion where such employee has or
should have a reasonable expectation
that the information disclosed may as-
sist another person in trading any com-
modity interest; Provided, however,
That such rules shall not prohibit dis-
closures made in the course of an em-
ployee’s duties, or disclosures made to
another self-regulatory organization,
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linked exchange, court of competent
jurisdiction or representative of any
agency or department of the federal or
state government acting in his or her
official capacity.

(2) Each self-regulatory organization
may adopt rules, which must be sub-
mitted to the Commission pursuant to
section 5a(a)(12)(A) of the Act and Com-
mission regulation 1.41 (or, pursuant to
section 17(j) of the Act in the case of a
registered futures association), which
set forth circumstances under which
exemptions from the trading prohibi-
tion contained in paragraph (b)(1)(i) of
this section may be granted; such ex-
emptions are to be administered by the
self-regulatory organization on a case-
by-case basis. Specifically, such cir-
cumstances may include:

(i) Participation by an employee in
pooled investment vehicles where the
employee has no direct or indirect con-
trol with respect to transactions exe-
cuted for or on behalf of such vehicles;
and

(ii) Trading by an employee under
circumstances enumerated by the self-
regulatory organization in rules which
the self-regulatory organization deter-
mines are not contrary to the purposes
of this regulation, the Commodity Ex-
change Act, the public interest, or just
and equitable principles of trade.

(c) Members of self-regulatory organiza-
tion governing boards and committees;
Self-regulatory organization rules. Each
self-regulatory organization must
maintain in effect rules which have
been submitted to the Commission pur-
suant to section 5a(a)(12)(A) of the Act
and Commission regulation 1.41 (or,
pursuant to section 17(j) of the Act in
the case of a registered futures associa-
tion) which provide that no member of
such self-regulatory organization gov-
erning board or of a committee of such
self-regulatory organization shall use
or disclose, for any purpose other than
the performance of such member’s offi-
cial duties as a governing board or
committee member, material, non-pub-
lic information obtained as a result of
such member’s participation on any
committee or governing board of such
self-regulatory organization.

(d) Prohibited conduct. (1) No person
who is an employee of, a member of the
governing board of, or a member of any

committee of a self-regulatory organi-
zation shall:

(i) Trade for such person’s own ac-
count, or for or on behalf of any other
account, in any commodity interest on
the basis of any material, non-public
information obtained through special
access related to the performance of
such person’s official duties as an em-
ployee or member; or

(ii) Disclose for any purpose incon-
sistent with the performance of such
person’s official duties as an employee
or member any material, non-public in-
formation obtained through special ac-
cess related to the performance of such
duties.

(2) No person shall trade for such per-
son’s own account, or for or on behalf
of any account, in any commodity in-
terest, on the basis of any material,
non-public information that such per-
son knows was obtained in violation of
paragraph (d)(1) from an employee of, a
member of the governing board of, or a
member of any committee of a self-reg-
ulatory organization.

[58 FR 54973, Oct. 25, 1993]

§ 1.60 Pending legal proceedings.
(a) Every contract market shall sub-

mit to the Commission copies of the
complaint, any dispositive or partially
dispositive decision, any notice of ap-
peal filed concerning such decisions
and such further documents as the
Commission may thereafter request
filed in any material legal proceeding
to which the contract market is a
party or its property or assets is sub-
ject.

(b) Every futures commission mer-
chant shall sumit to the Commission
copies of any dispositive or partially
dispositive decision for which a notice
of appeal has been filed, the notice of
appeal and such further documents as
the Commission may thereafter re-
quest filed in any material legal pro-
ceeding to which the futures commis-
sion merchant is a party or its prop-
erty or assets is subjects.

(c) Every contract market shall sub-
mit to the Commission copies of the
complaint, any dispositive or partially
dispositive decision, any notice of ap-
peal filed concerning such decisions
and such further documents as the
Commission may thereafter request
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filed in any material legal proceeding
instituted against any officer, director,
or other official of the contract market
arising from conduct in such person’s
capacity as a contract market official
and alleging violations of:

(1) The act or any rule, regulation, or
order thereunder;

(2) the constitution, bylaws or rules
of the contract market; or

(3) the applicable provisions of state
law relating to the duties of officers,
directors, or other officials of business
organizations.

(d) Every futures commission mer-
chant shall submit to the Commission
copies of any dispositive or partially
dispositive decision concerning which a
notice of appeal has been filed, the no-
tice of appeal, and such further docu-
ments as the Commission may there-
after request filed in any material
legal proceeding instituted against any
person who is a principal of the futures
commission merchant (as that term is
defined in § 3.1(a) of this chapter) aris-
ing from conduct in such person’s ca-
pacity as a principal of the futures
commission merchant and alleging vio-
lations of: (1) The Act or any rule, reg-
ulation, or order thereunder; or (2) pro-
visions of state law relating to a duty
or obligation owed by such a principal.

(e) All documents required by this
section to be submitted to the Commis-
sion shall be mailed via first-class or
submitted by other more expeditious
means to the Commission’s head-
quarters office in Washington, DC, At-
tention: Office of the General Counsel.
All documents required by this section
to be submitted to the Commission as
to matters pending on the effective
date of the section (May 25, 1984), shall
be mailed to the Commission within 45
days of that effective date. Thereafter,
all complaints required by this section
to be submitted to the Commission by
contract markets shall be mailed to
the Commission within 10 days after
the initiation of the legal proceedings
to which they relate, all decisions re-
quired to be submitted by contract
markets shall be mailed within 10 days
of their date of issuance, all notices of
appeal required to be submitted by con-
tract markets shall be mailed within 10
days of the filing or receipt by the con-
tract market of the notice of appeal,

and all decisions and notices of appeal
required to be submitted by futures
commission merchants shall be mailed
within 10 days of the filing or receipt
by the futures commission merchant of
the relevant notice of appeal. For pur-
poses of paragraph (a), (b), (c) and (d) of
this rule, a ‘‘material legal pro-
ceeding’’ includes but is not limited to
actions involving alleged violations of
the Commodity Exchange Act or the
Commission’s regulations. However, a
legal proceeding is not ‘‘material’’ for
the purposes of this rule if the pro-
ceeding is not in a federal or state
court or if the Commission is a party.

[49 FR 17750, Apr. 25, 1984]

§ 1.61 [Reserved]

§ 1.62 Contract market requirement
for floor broker and floor trader
registration.

(a)(1) Each contract market shall
adopt, maintain in effect, and enforce
rules which have become effective pur-
suant to section 5a(a)(12)(A) of the Act
and § 1.41 and which provide that no
person in or surrounding any pit, ring,
post, or other place provided by such
contract market for the meeting of
persons similarly engaged may:

(i) Purchase or sell for any other per-
son any commodity for future delivery,
or any commodity option, on or subject
to the rules of that contract market,
unless such person is registered or has
been granted a temporary license as a
floor broker; or

(ii) Purchase or sell solely for such
person’s own account, any commodity
for future delivery, or any commodity
option, on or subject to the rules of
that contract market, unless such per-
son is registered or has been granted a
temporary license as a floor trader, or
has been granted a temporary license
as a floor broker to act as a floor trad-
er, in accordance with section 4f of the
Act and § 3.11 or § 3.40 of this chapter,
and such temporary license or registra-
tion has not been terminated, revoked
or withdrawn: Provided, however, That
such contract market rules must pro-
vide that a floor broker or floor trader
will be prohibited from engaging in ac-
tivities requiring registration under
the Act or from representing himself to
be a registrant under the Act or the
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representative or agent of any reg-
istrant during the pendency of any sus-
pension of such person’s registration or
the suspension by a contract market of
access of such person to any pit, ring,
post or other place provided by such
contract market for the meeting of
persons engaged in purchasing and sell-
ing any commodity for future delivery
or commodity option on or subject to
the rules of that contract market.

(2) Each contract market shall also
adopt, maintain in effect and enforce
rules which have become effective pur-
suant to section 5a(a)(12)(A) of the Act
and § 1.41 which provide for requests for
withdrawal of floor broker or floor
trader registration using Form 8–W in
accordance with § 3.33 of this chapter,
which require training of floor brokers
and floor traders in accordance with
§ 3.34 of this chapter and which require
review of registration information by
floor brokers and by floor traders every
three years in accordance with § 3.11(d)
of this chapter.

(b) Each contract market must no-
tify the Commission of any facts re-
garding a floor broker or floor trader
or an applicant for registration as a
floor broker or floor trader, or a floor
trader whose name appears on a list
submitted in accordance with § 1.66 in
order to qualify for a temporary no-ac-
tion position thereunder, who has been
granted trading privileges at the con-
tract market, which are set forth as
statutory disqualifications in section
8a(2) of the Act (unless such facts re-
sult from an enforcement action filed
by the Commission or a disciplinary
action taken by another contract mar-
ket) or which are terminations of floor
trading privileges for cause under
§ 9.11(c) of this chapter within ten busi-
ness days of the date upon which the
contract market first knows of such
facts. Notice to the Commission shall
be sufficient if the contract market
gives notice to the Director of the Divi-
sion of Trading and Markets or the Di-
rector’s designee by facsimile trans-
mission and/or first class mail or equiv-
alent means to the Commission at its
Washington, DC office (Attn: Chief
Counsel, Division of Trading and Mar-
kets, Commodity Futures Trading
Commission, Three Lafayette Centre,

1155 21st Street, NW., Washington, DC
20581).

[58 FR 19589, Apr. 15, 1993; 59 FR 5700, Feb. 8,
1994, as amended at 60 FR 49334, Sept. 25,
1995]

§ 1.63 Service on self-regulatory orga-
nization governing boards or com-
mittees by persons with discipli-
nary histories.

(a) Definitions. For purposes of this
section:

(1) Self-regulatory organization means
a ‘‘self-regulatory organization’’ as de-
fined in Commission regulation 1.3(ee)
(§ 1.3(ee)), and includes a ‘‘clearing or-
ganization’’ as defined in Commission
regulation 1.3(d) (§ 1.3(d)), except as de-
fined in paragraph (b)(6) of this section.

(2) Disciplinary committee means any
person or committee of persons, or any
subcommittee thereof, that is author-
ized by a self-regulatory organization
to issue disciplinary charges, to con-
duct disciplinary proceedings, to settle
disciplinary charges, to impose dis-
ciplinary sanctions or to hear appeals
thereof.

(3) Arbitration panel means any person
or panel empowered by a self-regu-
latory organization to arbitrate dis-
putes involving such organization’s
members or their customers.

(4) Oversight panel means any panel
authorized by a self-regulatory organi-
zation to review, recommend or estab-
lish policies or procedures with respect
to the self-regulatory organization’s
surveillance, compliance, rule enforce-
ment or disciplinary responsibilities.

(5) Final decision means:
(i) A decision of a self-regulatory or-

ganization which cannot be further ap-
pealed within the self-regulatory orga-
nization, is not subject to the stay of
the Commission or a court of com-
petent jurisdiction, and has not been
reversed by the Commission or any
court of competent jurisdiction; or,

(ii) Any decision by an administra-
tive law judge, a court of competent ju-
risdiction or the Commission which has
not been stayed or reversed.

(6) Disciplinary offense means:
(i) Any violation of the rules of a

self-regulatory organization except
those rules related to

(A) Decorum or attire,
(B) Financial requirements, or
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(C) Reporting or recordkeeping un-
less resulting in fines aggregating more
than $5,000 within any calendar year;

(ii) Any rule violation described in
subparagraphs (a)(6)(i) (A) through (C)
of this regulation which involves fraud,
deceit or conversion or results in a sus-
pension or expulsion;

(iii) Any violation of the Act or the
regulations promulgated thereunder;
or,

(iv) Any failure to exercise super-
visory responsibility with respect to
acts described in paragraphs (a)(6) (i)
through (iii) of this section when such
failure is itself a violation of either the
rules of a self-regulatory organization,
the Act or the regulations promulgated
thereunder.

(v) A disciplinary offense must arise
out of a proceeding or action which is
brought by a self-regulatory organiza-
tion, the Commission, any federal or
state agency, or other governmental
body.

(7) Settlement agreement means any
agreement consenting to the imposi-
tion of sanctions by a self-regulatory
organization, a court of competent ju-
risdiction or the Commission.

(b) Each self-regulatory organization
must maintain in effect rules which
have been submitted to the Commis-
sion pursuant to section 5a(a)(12)(A) of
the Act and § 1.41 or, in the case of a
registered futures association, pursu-
ant to section 17(j) of the Act, that
render a person ineligible to serve on
its disciplinary committees, arbitra-
tion panels, oversight panels or gov-
erning board who:

(1) Was found within the prior three
years by a final decision of a self-regu-
latory organization, an administrative
law judge, a court of competent juris-
diction or the Commission to have
committed a disciplinary offense;

(2) Entered into a settlement agree-
ment within the prior three years in
which any of the findings or, in the ab-
sence of such findings, any of the acts
charged included a disciplinary offense;

(3) Currently is suspended from trad-
ing on any contract market, is sus-
pended or expelled from membership
with any self-regulatory organization,
is serving any sentence of probation or
owes any portion of a fine imposed pur-
suant to either:

(i) A finding by a final decision of a
self-regulatory organization, an admin-
istrative law judge, a court of com-
petent jurisdiction or the Commission
that such person committed a discipli-
nary offense; or,

(ii) A settlement agreement in which
any of the findings or, in the absence of
such findings, any of the acts charged
included a disciplinary offense.

(4) Currently is subject to an agree-
ment with the Commission or any self-
regulatory organization not to apply
for registration with the Commission
or membership in any self-regulatory
organization;

(5) Currently is subject to or has had
imposed on him within the prior three
years a Commission registration rev-
ocation or suspension in any capacity
for any reason, or has been convicted
within the prior three years of any of
the felonies listed in section 8a(2)(D)
(ii) through (iv) of the Act;

(6) Currently is subject to a denial,
suspension or disqualification from
serving on the disciplinary committee,
arbitration panel or governing board of
any self-regulatory organization as
that term is defined in section 3(a)(26)
of the Securities Exchange Act of 1934.

(c) No person may serve on a discipli-
nary committee, arbitration panel,
oversight panel or governing board of a
self-regulatory organization if such
person is subject to any of the condi-
tions listed in paragraphs (b) (1)
through (6) of this section.

(d) Each self-regulatory organization
shall submit to the Commission a
schedule listing all those rule viola-
tions which constitute disciplinary of-
fenses as defined in paragraph (a)(6) (i)
of this section and to the extent nec-
essary to reflect revisions shall submit
an amended schedule within thirty
days of the end of each calendar year.
Each self-regulatory organization must
maintain and keep current the sched-
ule required by this section, post the
schedule in a public place designed to
provide notice to members and other-
wise ensure its availability to the gen-
eral public.

(e) Each self-regulatory organization
shall submit to the Commission within
thirty days of the end of each calendar
year a certified list of any persons who
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have been removed from its discipli-
nary committees, arbitration panels,
oversight panels or governing board
pursuant to the requirements of this
regulation during the prior year.

(f) Whenever a self-regulatory organi-
zation finds by final decision that a
person has committed a disciplinary
offense and such finding makes such
person ineligible to serve on that self-
regulatory organization’s disciplinary
committees, arbitration panels, over-
sight panels or governing board, the
self-regulatory organization shall in-
form the Commission of that finding
and the length of the ineligibility in
any notice it is required to provide to
the Commission pursuant to either sec-
tion 17(h)(1) of the Act or Commission
regulation 9.11.

[55 FR 7890, Mar. 6, 1990, as amended at 58 FR
37653, July 13, 1993; 64 FR 23, Jan. 4, 1999]

§ 1.64 Composition of various self-reg-
ulatory organization governing
boards and major disciplinary com-
mittees.

(a) Definitions. For purposes of this
section:

(1) Self-regulatory organization means
‘‘self-regulatory organization’’ as de-
fined in § 1.3(ee), not including a ‘‘clear-
ing organization’’ as defined in § 1.3(d).

(2) Major disciplinary committee means
a committee of persons who are au-
thorized by a self-regulatory organiza-
tion to conduct disciplinary hearings,
to settle disciplinary charges, to im-
pose disciplinary sanctions or to hear
appeals thereof in cases involving any
violation of the rules of the self-regu-
latory organization except those
which:

(i) Are related to:
(A) Decorum or attire,
(B) Financial requirements, or
(C) Reporting or recordkeeping; and,
(ii) Do not involve fraud, deceit or

conversion.
(3) Regular voting member of a gov-

erning board means any person who is
eligible to vote routinely on matters
being considered by the board and ex-
cludes those members who are only eli-
gible to vote in the case of a tie vote by
the board.

(4) Membership interest (i) In the case
of a contract market, each of the fol-

lowing will be considered a different
membership interest:

(A) Floor brokers,
(B) Floor traders,
(C) Futures commission merchants,
(D) Producers, consumers, processors,

distributors, and merchandisers of
commodities traded on the particular
contract market,

(E) Participants in a variety of pits
or principal groups of commodities
traded on the particular contract mar-
ket; and,

(F) Other market users or partici-
pants; except that with respect to para-
graph (c)(2) of this section, a contract
market may define membership inter-
ests according to the different pits or
principal groups of commodities traded
on the contract market.

(ii) In the case of a registered futures
association, each of the following will
be considered a different membership
interest:

(A) Futures commission merchants,
(B) Introducing brokers,
(C) Commodity pool operators,
(D) Commodity trading advisors; and,
(E) Associated persons, except that

under paragraph (c)(3) of this section
an associated person will be deemed to
represent the same membership inter-
est as its sponsor.

(b) Each self-regulatory organization
must maintain in effect standards and
procedures with respect to its gov-
erning board which have been sub-
mitted to the Commission pursuant to
section 5a(a)(12)(A) of the Act and § 1.41
or, when applicable to a registered fu-
tures association, pursuant to section
17(j) of the Act, that ensure:

(1) That twenty percent or more of
the regular voting members of the
board are persons who:

(i) Are knowledgeable of futures trad-
ing or financial regulation or are oth-
erwise capable of contributing to gov-
erning board deliberations; and,

(ii) (A) Are not members of the self-
regulatory organization,

(B) Are not currently salaried em-
ployees of the self-regulatory organiza-
tion,

(C) Are not primarily performing
services for the self-regulatory organi-
zation in a capacity other than as a
member of the self-regulatory organi-
zation’s governing board, or
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(D) Are not officers, principals or em-
ployees of a firm which holds a mem-
bership at the self-regulatory organiza-
tion either in its own name or through
an employee on behalf of the firm;

(2) In the case of a contract market,
that ten percent or more of the regular
voting members of the governing board
be comprised where applicable of per-
sons representing farmers, producers,
merchants or exporters of principal
commodities underlying a commodity
futures or commodity option traded on
the contract market; and

(3) That the board’s membership in-
cludes a diversity of membership inter-
ests. The self-regulatory organization
must be able to demonstrate that the
board membership fairly represents the
diversity of interests at such self-regu-
latory organization and is otherwise
consistent with this regulation’s com-
position requirements;

(c) Each self-regulatory organization
must maintain in effect rules with re-
spect to its major disciplinary commit-
tees which have been submitted to the
Commission pursuant to section
5a(a)(12)(A) of the Act and § 1.41 or,
when applicable to a registered futures
association, pursuant to section 17(j) of
the Act, that ensure:

(1) That at least one member of each
major disciplinary committee or hear-
ing panel thereof be a person who is
not a member of the self-regulatory or-
ganization whenever such committee
or panel is acting with respect to a dis-
ciplinary action in which:

(i) The subject of the action is a
member of the self-regulatory organi-
zation’s:

(A) Governing board, or
(B) Major disciplinary committee; or,
(ii) Any of the charged, alleged or ad-

judicated contract market rule viola-
tions involve:

(A) Manipulation or attempted ma-
nipulation of the price of a commodity,
a futures contract or an option on a fu-
tures contract, or

(B) Conduct which directly results in
financial harm to a non-member of the
contract market;

(2) In the case of a contract market,
that more than fifty percent of each
major disciplinary committee or hear-
ing panel thereof include persons rep-
resenting membership interests other

than that of the subject of the discipli-
nary proceeding being considered;

(3) In the case of a registered futures
association, that each major discipli-
nary committee or hearing panel there-
of include persons representing mem-
bership interests other than that of the
subject of the disciplinary proceeding
being considered; and,

(4) That each major disciplinary com-
mittee or hearing panel thereof include
sufficient different membership inter-
ests so as to ensure fairness and to pre-
vent special treatment or preference
for any person in the conduct of a com-
mittee’s or the panel’s responsibilities.

(d) Each self-regulatory organization
must submit to the Commission within
thirty days after each governing board
election a list of the governing board’s
members, the membership interests
they represent and how the composi-
tion of the governing board otherwise
meets the requirements of § 1.64(b) and
the self-regulatory organization’s im-
plementing standards and procedures.

[58 FR 37654, July 13, 1993; 59 FR 5082, Feb. 3,
1994]

§ 1.65 Notice of bulk transfers and dis-
closure obligations to customers.

(a) Notice and Disclosure to Customers.
(1) Prior to transferring a customer ac-
count to another futures commission
merchant or introducing broker other
than at the request of the customer, a
futures commission merchant or intro-
ducing broker must obtain the cus-
tomer’s specific consent to the trans-
fer.

(2) If the customer account agree-
ment contains a valid consent by the
customer to prospective transfers of
the account, the transferor futures
commission merchant or introducing
broker may transfer the account if the
customer is provided with written no-
tice of, and a reasonable opportunity to
object to, the transfer and the cus-
tomer has not asserted an objection to
the transfer or given other instructions
as to the disposition of the account.
The notice to the customer must in-
clude:

(i) A clear statement of the reason(s)
for the transfer, the name, address and
telephone number of the proposed
transferee firm and other information
material to the transfer;
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(ii) A statement that the customer is
not required to accept the proposed
transfer and may direct the transfer or
firm to liquidate the account or ransfer
the account to a firm of the customer’s
selection;

(iii) The name, telephone number and
address of a contact person at the
transferor firm to whom the customer
may give instructions as to the disposi-
tion of the account;

(iv) Notice that a failure to respond
to the letter within a specified time pe-
riod, which must be a reasonable period
in the circumstances, will be deemed
consent to the transfer; and

(v) A clear statement as to the means
by which the customer may object to
or otherwise respond to the notice of
proposed transfer.

(3) Where customer accounts are
transferred to a futures commission
merchant or introducing broker, other
than at the customer’s request, the
transferee introducing broker or fu-
tures commission merchant must pro-
vide each customer whose account is
transferred with the risk disclosure
statements and acknowledgments re-
quired by § 1.55 (domestic futures and
foreign futures and options trading),
and §§ 33.7 (domestic exchange-traded
commodity options) and 190.10(c) (non-
cash margin—to be furnished by fu-
tures commission merchants only) of
this chapter and receive the required
acknowledgments within sixty days of
the transfer of accounts. This require-
ment shall not apply:

(i) As to customers owning trans-
ferred accounts for which the trans-
feree futures commission merchant or
introducing broker has clear written
evidence that the customer has re-
ceived and acknowledged the required
disclosure documents; or

(ii) As to customers for which the
transferee futures commission mer-
chant or introducing broker has clear
evidence that such customer was at the
time the account was opened by the
transferring futures commission mer-
chant or introducing broker, or is at
the time the account is being trans-
ferred, a customer listed in § 1.55(f); or

(iii) If the transfer of accounts is
made from one introducing broker to
another introducing broker guaranteed
by the same futures commission mer-

chant pursuant to a guarantee agree-
ment in accordance with the require-
ments of § 1.10(j) and such futures com-
mission merchant maintains the rel-
evant acknowledgments required by
§ 1.55(a)(1)(ii) and § 33.7(a)(1)(ii) of this
chapter and can establish compliance
with § 190.10(c) of this chapter.

(b) Notice to the Commission. Each fu-
tures commission merchant or intro-
ducing broker shall file with the Com-
mission, at least five business days in
advance of the transfer, notice of any
transfer of customer accounts carried
or introduced by such futures commis-
sion merchant or introducing broker
that is not initiated at the request of
the customer, where the transfer in-
volves the lesser of:

(1) 25 percent of the total number of
customer accounts carried or intro-
duced by such firm if that percentage
represents at least 100 accounts; or

(2) 50 percent or more of the total
number of customer accounts carried
or introduced by such firm. The com-
putation of the percentage and number
of accounts must be based on the total
number of accounts carried by the
transferor futures commission mer-
chant or introduced by the introducing
broker, irrespective of whether such
accounts are transferred to a single or
multiple transferees.

(c) The notice required by paragraph
(b) of this section shall include:

(1) The name, principal business ad-
dress and telephone number of the
transferor futures commission mer-
chant or introducing broker;

(2) The name, principal business ad-
dress and telephone number of each
transferee futures commission mer-
chant or introducing broker;

(3) The designated self-regulatory or-
ganization for the transferor and trans-
feree firms;

(4) A brief statement as to the rea-
sons for the transfer;

(5) A copy of the notice to customers
informing them of the proposed trans-
fer and providing an opportunity to ob-
ject to such transfer; and

(6) A statement of the number of ac-
counts to be transferred and the esti-
mated liquidating equity of the ac-
counts to be transferred.

(d) The notice required by paragraph
(b) of this section shall be filed with
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the Chief Counsel, Division of Trading
and Markets, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW., Wash-
ington, DC 20581; the National Futures
Association Attn: Vice President-Com-
pliance; and the designated self-regu-
latory organization for the transferor
firm.

(e) In the event that the notice re-
quired by paragraph (b) of this section
cannot be filed with the Commission at
least five days prior to the account
transfer, the transferee futures com-
mission merchant or introducing
broker shall file such notice as soon as
practicable and no later than the day
of the transfer. Such notice shall in-
clude a brief statement explaining the
circumstances necessitating the delay
in filing.

(f) The requirements of this section
shall not affect the obligations of a fu-
tures commission merchant or intro-
ducing broker under the rules of a self-
regulatory organization or applicable
customer account agreement with re-
spect to transfer of accounts.

(g) If a proposed transfer is not com-
pleted in accordance with the notice
required to be filed by paragraph (b) of
this section, a corrective notice shall
be filed within five business days of the
date such proposed transfer was to
occur explaining why the proposed
transfer was not completed.

[58 FR 17504, Apr. 5, 1993, as amended at 60
FR 49334, Sept. 25, 1995; 63 FR 8571, Feb. 20,
1998]

§ 1.66 No-action positions with respect
to floor traders.

(a) Notwithstanding any other provi-
sion of law, if a contract market sub-
mits to the National Futures Associa-
tion by April 26, 1993 a list of floor
traders who were granted trading privi-
leges on that contract market on or be-
fore April 26, 1993, and whose floor
trading privileges remain in effect,
which includes the name, date of birth
and social security number of such
floor traders, as well as facts regarding
such floor traders which are set forth
as statutory disqualifications in sec-
tion 8a(2) of the Act if the contract
market knows of such facts, and such
list is signed by the chief operating of-
ficer of the contract market, the Com-

mission will not commence an enforce-
ment proceeding against a floor trader
on that list based solely upon the floor
trader’s failure to register or receive a
temporary license under section 4f of
the Act and § 3.11 of this chapter, nor
will the Commission commence an en-
forcement proceeding against the con-
tract market under § 1.62 for failing to
bar such floor trader from operating as
such: Provided, however, That for those
floor traders listed as to whom the con-
tract market knows of facts set forth
as statutory disqualifications in sec-
tion 8a(2) of the Act, the no-action po-
sition contained in paragraph (a) of
this section will only apply if the con-
tract market submits a supplemental
statement signed by the chief oper-
ating officer of the contract market
stating that, in light of the Congres-
sional mandate requiring registration
of floor traders under the Act, the con-
tract market acknowledges its respon-
sibility to take affirmative action to
conduct appropriate surveillance of
such floor traders. These no-action po-
sitions shall expire upon the floor’s
trader being granted or denied registra-
tion under the Act, or on June 11, 1993,
whichever comes earliest: Provided,
however, That if the floor trader files
an application for registration in ac-
cordance with § 3.11 of this chapter
with the National Futures Association
by June 11, 1993, the no-action posi-
tions for the floor trader and the con-
tract market as to the registration of
such floor trader will be extended until
the floor trader is granted or denied
registration under the Act, unless an
Administrative Law Judge issues an in-
terim order suspending the no-action
position as to such floor trader in ac-
cordance with paragraph (b) of this sec-
tion or the application for registration
is withdrawn.

(b) Suspension of no-action position
under paragraph (a) of this section pursu-
ant to section 8a(2) of the Act—(1) Notice.
On the basis of information obtained
by the Commission, the Commission
may at any time serve notice upon a
floor trader whose name appears on a
list submitted in accordance with para-
graph (a) of this section that:
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(i) The Commission alleges and is
prepared to prove that such floor trad-
er is subject to one or more of the stat-
utory disqualifications set forth in sec-
tion 8a(2) of the Act;

(ii) An Administrative Law Judge
shall make a determination, based
upon written evidence, as to whether
the floor trader is subject to such stat-
utory disqualification; and

(iii) If the floor trader is found to be
subject to a statutory disqualification,
the no-action status of the floor trader
under paragraph (a) of this section may
be suspended and the floor trader or-
dered to show cause why registration
should not be denied.

(2) Written submission. If the floor
trader wishes to challenge the accu-
racy of the allegations set forth in the
notice, the floor trader may submit
written evidence limited to the type
described in § 3.60(b)(1) of this chapter.
Such written submission must be
served upon the Division of Enforce-
ment and filed with the Proceedings
Clerk within twenty days of the date of
service of notice to the floor trader.

(3) Reply. Within ten days of receipt
of any written submission filed by the
floor trader, the Division of Enforce-
ment may serve upon the floor trader
and file with the Proceedings Clerk a
reply.

(4) Determination by Administrative
Law Judge. A determination by the Ad-
ministrative Law Judge as to whether
the floor trader is subject to a statu-
tory disqualification must be based
upon the evidence of the statutory dis-
qualification, notice with proof of serv-
ice, the written submission, if any,
filed by the floor trader in response
thereto, any written reply submitted
by the Division of Enforcement and
such other papers as the Administra-
tive Law Judge may require or permit.

(5) Suspension and order to show cause.
(i) If the floor trader is found to be sub-
ject to a statutory disqualification, the
Administrative Law Judge, within
thirty days after receipt of the floor
trader’s written submission, if any, and
any reply thereto, shall issue an in-
terim order suspending the no-action
status of the floor trader under para-
graph (a) of this section and requiring
the floor trader to show cause within
twenty days of the date of the order

why, notwithstanding the existence of
the statutory disqualification, the reg-
istration of the floor trader should not
be denied. The no-action status of the
floor trader shall be suspended, effec-
tive five days after the order to show
cause is served upon the floor trader in
accordance with § 3.50(a) of this chap-
ter, until a final order with respect to
the order to show cause has been
issued: Provided, That if the sole basis
upon which the floor trader is subject
to statutory disqualification is the ex-
istence of a temporary order, judgment
or decree of the type described in sec-
tion 8a(2)(C) of the Act, the order to
show cause shall not be issued and the
floor trader shall be suspended until
such time as the temporary order,
judgment or decree shall have expired:
Provided, however, That in no event
shall the floor trader’s no-action status
be suspended for a period to exceed six
months.

(ii) If the floor trader is found not to
be subject to a statutory disqualifica-
tion, the Administrative Law Judge
shall issue an order to that effect and
the Proceedings Clerk shall promptly
serve a copy of such order on the floor
trader, the Division of Trading and
Markets and the Division of Enforce-
ment. Such order shall be effective as a
final order of the Commission fifteen
days after the date it is served upon
the floor trader in accordance with the
provisions of § 3.50(a) of this chapter
unless a timely application for review
is filed in accordance with § 10.102 of
this chapter. The appellate procedures
set forth in §§ 10.102, 10.103, 10.104,
10.106, 10.107 and 10.109 of this chapter
shall apply to any appeal brought
under paragraph (c)(5)(ii) of this sec-
tion.

(6) Further proceedings. If an order to
show cause is issued pursuant to para-
graph (c)(5)(i) of this section, further
proceedings on such order shall be con-
ducted in accordance with the provi-
sions of § 3.60(b) through (j) of this
chapter.

[58 FR 19589, Apr. 15, 1993; 58 FR 21776, Apr.
23, 1993, as amended at 60 FR 54801, Oct. 26,
1995]
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§ 1.67 Notification of final disciplinary
action involving financial harm to a
customer.

(a) Definitions. For purposes of this
section:

(1) Final disciplinary action means any
decision by or settlement with a con-
tract market in a disciplinary matter
which cannot be further appealed at
the contract market, is not subject to
the stay of the Commission or a court
of competent jurisdiction, and has not
been reversed by the Commission or
any court of competent jurisdiction.

(2) [Reserved]
(b) Upon any final disciplinary action

in which a contract market finds that
a member has committed a rule viola-
tion that involved a transaction for a
customer, whether executed or not, and
that resulted in financial harm to the
customer:

(1)(i) the contract market shall
promptly provide written notice of the
disciplinary action to the futures com-
mission merchant that cleared the
transaction; and,

(ii) a futures commission merchant
that receives a notice, under paragraph
(b)(1)(i) of this section shall promptly
provide written notice of the discipli-
nary action to the customer as dis-
closed on its books and records. If the
customer is another futures commis-
sion merchant, such futures commis-
sion merchant shall promptly provide
the notice to the customer.

(2) A written notice required by para-
graph (b)(1) of this section must in-
clude the principal facts of the discipli-
nary action and a statement that the
contract market has found that the
member has committed a rule viola-
tion that involved a transaction for the
customer, whether executed or not, and
that resulted in financial harm to the
customer. For the purposes of this
paragraph, a notice which includes the
information listed in § 9.11(b) shall be
deemed to include the principal facts of
the disciplinary action thereof.

[58 FR 37655, July 13, 1993]

§ 1.69 Voting by interested members of
self-regulatory organization gov-
erning boards and various commit-
tees.

(a) Definitions. For purposes of this
section:

(1) Disciplinary committee means any
person or committee of persons, or any
subcommittee thereof, that is author-
ized by a self-regulatory organization
to issue disciplinary charges, to con-
duct disciplinary proceedings, to settle
disciplinary charges, to impose dis-
ciplinary sanctions, or to hear appeals
thereof in cases involving any violation
of the rules of the self-regulatory orga-
nization except those cases where the
person or committee is authorized
summarily to impose minor penalties
for violating rules regarding decorum,
attire, the timely submission of accu-
rate records for clearing or verifying
each day’s transactions or other simi-
lar activities.

(2) Family relationship of a person
means the person’s spouse, former
spouse, parent, stepparent, child, step-
child, sibling, stepbrother, stepsister,
grandparent, grandchild, uncle, aunt,
nephew, niece or in-law.

(3) Governing board means a self-regu-
latory organization’s board of direc-
tors, board of governors, board of man-
agers, or similar body, or any sub-
committee thereof, duly authorized,
pursuant to a rule of the self-regu-
latory organization that has been ap-
proved by the Commission or has be-
come effective pursuant to either Sec-
tion 5a(a)(12)(A) or 17(j) of the Act to
take action or to recommend the tak-
ing of action on behalf of the self-regu-
latory organization.

(4) Oversight panel means any panel,
or any subcommittee thereof, author-
ized by a self-regulatory organization
to recommend or establish policies or
procedures with respect to the self-reg-
ulatory organization’s surveillance,
compliance, rule enforcement, or dis-
ciplinary responsibilities.

(5) Member’s affiliated firm is a firm in
which the member is a ‘‘principal,’’ as
defined in § 3.1(a), or an employee.

(6) Named party in interest means a
person or entity that is identified by
name as a subject of any matter being
considered by a governing board, dis-
ciplinary committee, or oversight
panel.

(7) Self-regulatory organization means
a ‘‘self-regulatory organization’’ as de-
fined in § 1.3(ee) and includes a ‘‘clear-
ing organization’’ as defined in § 1.3(d),
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but excludes registered futures associa-
tions for the purposes of paragraph
(b)(2) of this section.

8) Significant action includes any of
the following types of self-regulatory
organization actions or rule changes
that can be implemented without the
Commission’s prior approval:

(i) Any actions or rule changes which
address an ‘‘emergency’’ as defined in
§ 1.41(a)(4)(i) through (iv) and (vi)
through (viii); and,

(ii) Any changes in margin levels
that are designed to respond to ex-
traordinary market conditions such as
an actual or attempted corner, squeeze,
congestion or undue concentration of
positions, or that otherwise are likely
to have a substantial effect on prices in
any contract traded or cleared at such
self-regulatory organization; but does
not include any rule not submitted for
prior Commission approval because
such rule is unrelated to the terms and
conditions of any contract traded at
such self-regulatory organization.

(b) Self-regulatory organization rules.
Each self-regulatory organization shall
maintain in effect rules that have been
submitted to the Commission pursuant
to Section 5a(a)(12)(A) of the Act and
§ 1.41 or, in the case of a registered fu-
tures association, pursuant to Section
17(j) of the Act, to address the avoid-
ance of conflicts of interest in the exe-
cution of its self-regulatory functions.
Such rules must provide for the fol-
lowing:

(1) Relationship with named party in
interest—(i) Nature of relationship. A
member of a self-regulatory organiza-
tion’s governing board, disciplinary
committee or oversight panel must ab-
stain from such body’s deliberations
and voting on any matter involving a
named party in interest where such
member:

(A) Is a named party in interest;
(B) Is an employer, employee, or fel-

low employee of a named party in in-
terest;

(C) Is associated with a named party
in interest through a ‘‘broker associa-
tion’’ as defined in § 156.1;

(D) Has any other significant, ongo-
ing business relationship with a named
party in interest, not including rela-
tionships limited to executing futures
or option transactions opposite of each

other or to clearing futures or option
transactions through the same clearing
member; or,

(E) Has a family relationship with a
named party in interest.

(ii) Disclosure of relationship. Prior to
the consideration of any matter involv-
ing a named party in interest, each
member of a self-regulatory organiza-
tion governing board, disciplinary com-
mittee or oversight panel must disclose
to the appropriate self-regulatory orga-
nization staff whether he or she has
one of the relationships listed in para-
graph (b)(1)(i) of this section with a
named party in interest.

(iii) Procedure for determination. Each
self-regulatory organization must es-
tablish procedures for determining
whether any member of its governing
board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction in any matter involv-
ing a named party in interest. Taking
into consideration the exigency of the
committee action, such determinations
should be based upon:

(A) Information provided by the
member pursuant to paragraph
(b)(1)(ii) of this section; and

(B) Any other source of information
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion.

(2) Financial interest in a significant
action—(i) Nature of interest. A member
of a self-regulatory organization’s gov-
erning board, disciplinary committee
or oversight panel must abstain from
such body’s deliberations and voting on
any significant action if the member
knowingly has a direct and substantial
financial interest in the result of the
vote based upon either exchange or
non-exchange positions that could rea-
sonably be expected to be affected by
the action.

(ii) Disclosure of interest. Prior to the
consideration of any significant action,
each member of a self-regulatory orga-
nization governing board, disciplinary
committee or oversight panel must dis-
close to the appropriate self-regulatory
organization staff the position infor-
mation referred to in paragraph
(b)(2)(iii) of this section that is known
to him or her. This requirement does
not apply to members who choose to
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abstain from deliberations and voting
on the subject significant action.

(iii) Procedure for determination. Each
self-regulatory organization must es-
tablish procedures for determining
whether any member of its governing
board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction under this section in
any significant action. Such deter-
mination must include a review of:

(A) Gross positions held at that self-
regulatory organization in the mem-
ber’s personal accounts or ‘‘controlled
accounts,’’ as defined in § 1.3(j);

(B) Gross positions held at that self-
regulatory organization in proprietary
accounts, as defined in § 1.17(b)(3), at
the member’s affiliated firm;

(C) Gross positions held at that self-
regulatory organization in accounts in
which the member is a principal, as de-
fined in § 3.1(a);

(D) Net positions held at that self-
regulatory organization in ‘‘customer’’
accounts, as defined in § 1.17(b)(2), at
the member’s affiliated firm; and,

(E) Any other types of positions,
whether maintained at that self-regu-
latory organization or elsewhere, held
in the member’s personal accounts or
the proprietary accounts of the mem-
ber’s affiliated firm that the self-regu-
latory organization reasonably expects
could be affected by the significant ac-
tion.

(iv) Bases for determination. Taking
into consideration the exigency of the
significant action, such determinations
should be based upon:

(A) The most recent large trader re-
ports and clearing records available to
the self-regulatory organization;

(B) Information provided by the
member with respect to positions pur-
suant to paragraph (b)(2)(ii) of this sec-
tion; and,

(C) Any other source of information
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion.

(3) Participation in deliberations. (i)
Under the rules required by this sec-
tion, a self-regulatory organization
governing board, disciplinary com-
mittee or oversight panel may permit a
member to participate in deliberations
prior to a vote on a significant action
for which he or she otherwise would be

required to abstain, pursuant to para-
graph (b)(2) of this section, if such par-
ticipation would be consistent with the
public interest and the member recuses
himself or herself from voting on such
action.

(ii) In making a determination as to
whether to permit a member to partici-
pate in deliberations on a significant
action for which he or she otherwise
would be required to abstain, the delib-
erating body shall consider the fol-
lowing factors:

(A) Wwhether the member’s partici-
pation in deliberations is necessary for
the deliberating body to achieve a
quorum in the matter; and

(B) Whether the member has unique
or special expertise, knowledge or ex-
perience in the matter under consider-
ation.

(iii) Prior to any determination pur-
suant to paragraph (b)(3)(i) of this sec-
tion, the deliberating body must fully
consider the position information
which is the basis for the member’s di-
rect and substantial financial interest
in the result of a vote on a significant
action pursuant to paragraph (b)(2) of
this section.

(4) Documentation of determination.
Self-regulatory organization governing
boards, disciplinary committees, and
oversight panels must reflect in their
minutes or otherwise document that
the conflicts determination procedures
required by this section have been fol-
lowed. Such records also must include:

(i) The names of all members who at-
tended the meeting in person or who
otherwise were present by electronic
means;

(ii) The name of any member who
voluntarily recused himself or herself
or was required to abstain from delib-
erations and/or voting on a matter and
the reason for the recusal or absten-
tion, if stated; and

(iii) Information on the position in-
formation that was reviewed for each
member.

[64 FR 23, Jan. 4, 1999; 64 FR 3340, Jan. 21,
1999]

§ 1.70 Notification of State enforce-
ment actions brought under the
Commodity Exchange Act.

(a) Immediately upon instituting any
proceeding in any Federal district
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court for violation of the Act or any
rule, regulation or order thereunder
against any person who is subject to
suit pursuant to sections 6d(1)–(6) of
the Act, the authorized State official of
the State instituting the proceeding
shall submit to the Commission a copy
of the complaint filed in the pro-
ceeding, together with a written notice
which:

(1) Indicates the names of parties to
the proceeding;

(2) Indicates the provision of the Act
or the rule, regulation or order there-
under which is alleged to have been
violated.
The complaint and written notice must
be sent by first-class U.S. mail or per-
sonally delivered to the Secretary,
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581.

(b) Prior to instituting any pro-
ceeding in a State court for the alleged
violation of any antifraud provisions of
the Act or any antifraud rule, regula-
tion or order thereunder against any
person registered with the Commission
who is subject to suit pursuant to the
provisions of section 6d(8) of the Act,
the authorized State official of the
State intending to institute the pro-
ceeding shall submit to the Commis-
sion written notice which:

(1) Indicates the names of parties to
the proposed proceeding;

(2) Indicates the provision of the Act
or the rule, regulation or order there-
under which will be alleged to have
been violated;

(3) Contains a brief statement of the
facts on which the proposed action will
be based.
Except as provided in paragraph (c),
this written notice must be sent by
first-class U.S. mail or personally de-
livered to the Secretary, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581 not less than 5
business days prior to instituting the
proceeding in State court.

(c) Where it is impracticable to pro-
vide the Commission with written no-
tice within the time period specified in
paragraph (b) of this section, the au-
thorized state official must inform the
Secretary of the Commission by tele-
phone as soon as practicable to insti-

tute a proceeding in state court and
must send the written notice required
in paragraph (b)(1) through (b)(3) of
this section by facsimile or other simi-
larly expeditious means of written
communication to the Secretary of the
Commission, prior to instituting the
proceeding in state court.

(d) Immediately upon instituting any
proceeding in a State court pursuant to
the provisions of section 6d(8) of the
Act for alleged violation of any anti-
fraud provisions of the Act or any anti-
fraud rule, regulation or order there-
under, the authorized State official in-
stituting the proceeding shall submit
to the Commission a copy of the com-
plaint filed in the proceeding. The copy
of the complaint must be sent by first
class U.S. mail or personally delivered
to the Secretary, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW., Wash-
ington, DC 20581.

[48 FR 49503, Oct. 26, 1983, as amended at 60
FR 49334, Sept. 25, 1995]

APPENDIX A TO PART 1 [RESERVED]

APPENDIX B TO PART 1—FEES FOR CON-
TRACT MARKET RULE ENFORCEMENT
REVIEWS AND FINANCIAL REVIEWS

(a) Within 60 days of the effective date of a
final fee schedule for each fiscal year, each
board of trade which has been designated as
a contract market for at least one actively
trading contract shall submit a check or
money order, made payable to the Com-
modity Futures Trading Commission, to
cover the Commission’s actual costs in con-
ducting contract market rule enforcement
reviews and financial reviews.

(b) The Commission determines fees
changed fees charged to exchanges based
upon a formula which considers both actual
costs and trading volume.

(c) Checks should be sent to the attention
of the Office of the Secretariat, Commodity
Futures Trading Commission, Three Lafay-
ette Centre, 1155 21st Street, NW., Wash-
ington, DC 20581.

[50 FR 930, Jan. 8, 1985, as amended at 52 FR
46072, Dec. 4, 1987; 58 FR 42645, Aug. 11, 1993;
60 FR 49334, Sept. 25, 1995]

PART 2—OFFICIAL SEAL

Sec.
2.1 Description.
2.2 Authority to affix seal.
2.3 Prohibitions against misuse of seal.
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