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which as of the filing date can be identified
on the books and records of the debtor as re-
ceived from or for the account of the claim-
ant specifically for the purpose of delivery or
exercise.

d. Any cash or other property deposited
prior to bankruptcy to pay for the taking of
physical delivery on a long futures contract
or for payment of the strike price upon exer-
cise of a short put or a long call option con-
tract on a physical commodity, which can-
not be settled in cash, in excess of the
amount necessary to margin such com-
modity contract prior to the notice date or
exercise date which cash or other property is
identified on the books and records of the
debtor as received from or for the account of
the claimant within three or less days of the
notice date or three or less days of the exer-
cise date specifically for the purpose of pay-
ment of the notice price upon taking deliv-
ery or the strike price upon exercise.

e. The cash price tendered for any property
deposited prior to bankruptcy to make phys-
ical delivery on a short futures contract or
for exercise of a long put or a short call op-
tion contract on a physical commodity,
which cannot be settled in cash, to the ex-
tent it exceeds the amount necessary to mar-
gin such contract prior to the notice exercise
date which property is identified on the
books and records of the debtor as received
from or for the account of the claimant with-
in three or less days of the notice date or of
the exercise date specifically for the purpose
of a delivery or exercise.

f. Fully paid, non-exempt securities identi-
fied on the books and records of the debtor
as held by the debtor for or on behalf of the
commodity account of the claimant for
which, according to such books and records
as of the filing date, no open commodity con-
tracts were held in the same capacity.

g. Open commodity contracts transferred
to another futures commission merchant by
the trustee.

VIII. Specify whether the claimant wishes
to receive payment in kind, to the extent
possible, for any claim for securities.

IX. Attach copies of any documents which
support the information provided in this
proof of claim, including but not limited to
customer confirmations, account state-
ments, and statements of purchase or sale.

This proof of claim must be filed with the
trustee no later than ——, or your claim will
be barred unless an extension has been
granted, available only for good cause.

Return this form to:
(Trustee’s name (or designee’s)
and address)
llllllllllllllllllllllll
Dated: llllllllllllllllllll
(Signed) lllllllllllllllllll

Penalty for Presenting Fraudulent Claim.
Fine of not more than $5,000 or imprison-

ment for not more than five years or both—
Title 18, U.S.C. 152.

(Approved by the Office of Management
and Budget under control number 3038–0021)

[48 FR 8739, Mar. 1, 1983; 48 FR 15122 and
15123, Apr. 7, 1983]Starttime Tuesday, April
13, 1999 11:55:52

APPENDIX B TO PART 190—SPECIAL
BANKRUPTCY DISTRIBUTIONS

FRAMEWORK 1—SPECIAL DISTRIBUTION OF CUS-
TOMER FUNDS WHEN FCM PARTICIPATED IN
CROSS-MARGINING

The Commission has established the fol-
lowing distributional convention with re-
spect to customer funds held by a futures
commission merchant (FCM) that partici-
pated in a cross-margining (XM) program
which shall apply if participating market
professionals sign an agreement that makes
reference to this distributional rule and the
form of such agreement has been approved
by the Commission by rule, regulation or
order:

All customer funds held in respect of XM
accounts, regardless of the product that cus-
tomers holding such accounts are trading,
are required by Commission order to be seg-
regated separately from all other customer
segregated funds. For purposes of this dis-
tributional rule, XM accounts will be deemed
to be commodity interest accounts and secu-
rities held in XM accounts will be deemed to
be received by the FCM to margin, guarantee
or secure commodity interest contracts. The
maintenance of property in an XM account
will result in subordination of the claim for
such property to certain non-XM customer
claims and thereby will operate to cause
such XM claim not to be treated as a cus-
tomer claim for purposes of the Securities
Investors Protection Act and the XM securi-
ties to be excluded from the securities es-
tate. This creates subclasses of customer ac-
counts, an XM account and a non-XM ac-
count (a person could hold each type of ac-
count), and results in two pools of customer
segregated funds: An XM pool and a non-XM
pool. In the event that there is a shortfall in
the non-XM pool of customer class seg-
regated funds and there is no shortfall in the
XM pool of customer segregated funds, all
customer net equity claims, whether or not
they arise out of the XM subclass of ac-
counts, will be combined and will be paid pro
rata out of the total pool of available XM
and non-XM customer funds. In the event
that there is a shortfall in the XM pool of
customer segregated funds and there is no
shortfall in the non-XM pool of customer
segregated funds, then customer net equity
claims arising from the XM subclass of ac-
counts shall be satisfied first from the XM
pool of customer segregated funds, and cus-
tomer net equity claims arising from the
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non-XM subclass of accounts shall be satis-
fied first from the non-XM customer seg-
regated funds. Furthermore, in the event
that there is a shortfall in both the non-XM
and XM pools of customer segregated funds:
(1) If the non-XM shortfall as a percentage of
the segregation requirement in the non-XM
pool is greater than or equal to the XM
shortfall as a percentage of the segregation
requirement in the XM pool, all customer
net equity claims will be paid pro rata; and
(2) if the XM shortfall as a percentage of the
segregation requirement in the XM pool is
greater than the non-XM shortfall as a per-
centage of the segregation requirement of
the non-XM pool, non-XM customer net eq-
uity claims will be paid pro rata out of the
available non-XM segregated funds, and XM
customer net equity claims will be paid pro
rata out of the available XM segregated
funds. In this way, non-XM customers will
never be adversely affected by an XM short-
fall.

The following examples illustrate the oper-
ation of this convention. The examples as-
sume that the FCM has two customers, one
with exclusively XM accounts and one with
exclusively non-XM accounts. However, the
examples would apply equally if there were
only one customer, with both an XM account
and a non-XM account.

1. Sufficient Funds to Meet Non-XM and
XM Customer Claims:

Non-XM XM Total

Funds in segregation 150 150 300
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 0 0 ..........
Shortfall (percent) ...... 0 0 ..........
Distribution ................. 150 150 300

There are adequate funds available and both
the non-XM and the XM customer claims
will be paid in full.

2. Shortfall in Non-XM Only:

Non-XM XM Total

Funds in segregation 100 150 250
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 0 ..........
Shortfall (percent) ...... 50/150=33.3 0 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 125 125 ..........
Distribution ................. 125 125 250

Due to the non-XM account, there are insuf-
ficient funds available to meet both the non-
XM and the XM customer claims in full.
Each customer will receive his pro rata share
of the funds available, or 50% of the $250
available, or $125.

3. Shortfall in XM Only:

Non-XM XM Total

Funds in segregation 150 100 250

Non-XM XM Total

Segregation require-
ment ....................... 150 150 300

Shortfall (dollars) ....... 0 50 ..........
Shortfall (percent) ...... 0 50/150=33.3 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 125 125 ..........
Distribution ................. 150 100 250

Due to the XM account, there are insuffi-
cient funds available to meet both the non-
XM and the XM customer claims in full. Ac-
cordingly, the XM funds and non-XM funds
are treated as separate pools, and the non-
XM customer will be paid in full, receiving
$150 while the XM customer will receive the
remaining $100.

4. Shortfall in Both, With XM Shortfall Ex-
ceeding Non-XM Shortfall:

Non-XM XM Total

Funds in segregation 125 100 225
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 25 50 ..........
Shortfall (percent) ...... 25/150=16.7 50/150=33.3 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 112.50 112.50 ..........
Distribution ................. 125 100 225

There are insufficient funds available to
meet both the non-XM and the XM customer
claims in full, and the XM shortfall exceeds
the non-XM shortfall. The non-XM customer
will receive the $125 available with respect to
non-XM claims while the XM customer will
receive the $100 available with respect to XM
claims.

5. Shortfall in Both, With Non-XM Short-
fall Exceeding XM Shortfall:

Non-XM XM Total

Funds in segregation 100 125 225
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 25 ..........
Shortfall (percent) ...... 50/150=33.3 25/150=16.7 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 112.50 112.50 ..........
Distribution ................. 112.50 112.50 225

There are insufficient funds available to
meet both the non-XM and the XM customer
claims in full, and the non-XM shortfall ex-
ceeds the XM shortfall. Each customer will
receive 50% of the $225 available, or $112.50.

6. Shortfall in Both, Non-XM Shortfall =
XM Shortfall:

Non-XM XM Total

Funds in segregation 100 100 200
Segregation require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 50 ..........
Shortfall (percent) ...... 50/150=33.3 50/150=33.3 ..........
Pro rata (percent) ...... 150/300=50 150/300=50 ..........
Pro rata (dollars) ....... 100 100 ..........
Distribution ................. 100 100 200
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1 Because Link property will be located off-
shore, it is possible that such property could
be frozen by governmental action or become
unavailable as the result of sovereign events.
In that situation, should such property sub-
sequently become available, the Link prop-
erty account may acquire no greater dis-
tributional share than Section 4d(2) (seg-
regated funds) customers generally.

2 Certain other property of the customers
of the U.S. FCM also will be treated as ‘‘Link
property’’ and part of the Link account for
purposes of this Framework 2. In the case of
Designated LIFFE Contracts traded on CBT,
property received by the U.S. FCM to mar-
gin, guarantee or secure trades is included in
the foreign futures and foreign options se-
cured amount, pursuant to Commission Reg-
ulation 30.7. The Order approving the CBT/
LIFFE Link permits BOTCC to commingle

There are insufficient funds available to
meet both the non-XM and the XM customer
claims in full, and the non-XM shortfall
equals the XM shortfall. Each customer will
receive 50% of the $200 available, or $100.

These examples illustrate the principle
that pro rata distribution across both ac-
counts is the preferable approach except
when a shortfall in the XM account could
harm non-XM customers. Thus, pro rata dis-
tribution occurs in Examples 1, 2, 5 and 6.
Separate treatment of the XM and non-XM
accounts occurs in Examples 3 and 4.

FRAMEWORK 2—SPECIAL DISTRIBUTION OF CUS-
TOMER FUNDS WHEN FCM PARTICIPATED IN
THE TRADING OF DESIGNATED LINK CON-
TRACTS PURSUANT TO THE CBT–LIFFE LINK

The Commission has established the fol-
lowing distributional convention with re-
spect to Section 4d customer funds held by a
futures commission merchant (FCM) that
participates in the trading of Chicago Board
of Trade (‘‘CBT’’)-designated contracts exe-
cuted on the London International Financial
Futures and Options Exchange (‘‘LIFFE’’) or
LIFFE-designated contracts executed on
CBT (‘‘Designated Link Contracts’’) pursu-
ant to the CBT–LIFFE Link (‘‘Link’’) which
shall apply if customers of the FCM have
been provided with a notice which makes ref-
erence to this distributional rule and the
form of such notice has been approved by the
Commission by rule, regulation or order. The
maintenance of property in a Link account
would result in subordination of the claim
for such property to certain non-Link cus-
tomer claims in certain circumstances. This
results in subclasses of customer accounts
required to be segregated for purposes of Sec-
tion 4d(2) of the Commodity Exchange Act: a
Link account and a non-Link account (a per-
son could hold each type of account), and re-
sults in two pools of customer segregated
funds: a Link pool and a non-Link pool.

In the event that there is a shortfall in the
non-Link pool of customer segregated funds,
and there is no shortfall in the Link pool of
customer segregated funds, customer net eq-
uity claims, whether or not they arise out of
the Link subclass of accounts, will be com-
bined and will be paid pro rata out of the
total pool of available Link and non-Link
customer funds. In the event that there is a
shortfall in the Link pool of customer seg-
regated funds, and there is no shortfall in
the non-Link pool of customer segregated
funds, customer net equity claims arising
from the non-Link subclass of accounts shall
be satisfied from the non-Link customer seg-
regated funds, and customer net equity
claims arising from the Link subclass of ac-
counts shall be paid from the Link customer
segregated funds (and, if applicable, any ex-
cess funds held by the FCM in segregation in
the U.S.). Furthermore, in the event that

there is a shortfall in both the non-Link and
Link pools of customer segregated funds: (1)
If the non-Link shortfall as a percentage of
the segregation requirement in the non-Link
pool is greater than or equal to the Link
shortfall as a percentage of the segregation
requirement in the Link pool, customer net
equity claims will be paid pro rata; and (2) if
the Link shortfall as a percentage of the seg-
regation requirement in the Link pool is
greater than the non-Link shortfall as a per-
centage of the segregation requirement of
the non-Link pool, non-Link customer net
equity claims will be paid pro rata out of the
available non-Link segregated funds, and
Link customer net equity claims will be paid
pro rata out of the available Link segregated
funds. In this way, non-Link customers
would never be adversely affected by a Link
shortfall.1

The following examples illustrate the oper-
ation of this distributional convention. The
examples assume that the FCM has two cus-
tomers, one with exclusively Link accounts
and one with exclusively non-Link accounts.
In practice, the FCM would have a customer
omnibus account with a LIFFE clearing
member or would itself be a LIFFE clearing
member with its own customer omnibus ac-
count. Positions in Designated CBT Con-
tracts traded at LIFFE and initially cleared
by LCH would be allocated to this customer
omnibus account; following the transfer of
the positions via the Link, the FCM would
allocate the positions and any gains or losses
to its customers’ accounts. Accordingly, a
customer who trades Designated CBT Con-
tracts at LIFFE may have the portion of his
account which reflects his activity in the
customer omnibus account at LIFFE deemed
a Link account and the remainder of the ac-
count a non-Link account. Effectively this
will result in the customer having two
claims—one against Link property and one
against non-Link property.2
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certain foreign currency with a Section 4d(2)
account to permit certain property in excess
of the required secured amount to be used to
meet original margin requirements for U.S.
contracts under Section 4d(2) of the Act.
Such excess property held in a ‘‘combined’’
account but applied to margin requirements
for U.S. contracts as Section 4d(2) property
would also be ‘‘Link property’’ under this
Framework.

1. Sufficient Funds to Meet Non-Link and
Link Customer Claims:

Non-link Link Total

Funds in segregation 150 150 300
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 0 0 ..........
Shortfall (percent) ...... 0 0 ..........
Distribution ................. 150 150 300

There are adequate funds available, and both
the non-Link and Link customer claims
would be paid in full.

2. Shortfall in Non-Link Only:

Non-link Link Total

Funds in segregation 100 150 250
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 0 ..........
Shortfall (percent) ...... 50/150=33.3 0 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 125 125 ..........
Distribution ................. 125 125 250

Due to the non-Link account, there are in-
sufficient funds available to meet both the
non-Link and the Link customer claims in
full. Each customer will receive his or her
pro rata share of the funds available, or 50%
of the $250 available, or $125.

3. Shortfall in Link Only:

Non-link Link Total

Funds in segregation 150 100 250
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 0 50 ..........
Shortfall (percent) ...... 0 50/150=33.3 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 125 125 ..........
Distribution ................. 150 100 250

Due to the Link account, there are insuffi-
cient funds available to meet both the non-
Link and Link Customer claims in full. Ac-
cordingly, the Link funds and non-Link
funds are treated as separate pools, and the
non-Link customer will be paid in full, re-
ceiving $150, while the Link customer would
receive the remaining $100.

4. Shortfall in Both, Link Shortfall Ex-
ceeding Non-Link Shortfall:

Non-link Link Total

Funds in segregation 125 100 225
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 25 50 ..........
Shortfall (percent) ...... 25/150=16.7 50/150=33.3 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 112.50 112.50 ..........
Distribution ................. 125 100 225

There are insufficient funds available to
meet both the non-Link and Link customer
claims in full, and the Link shortfall exceeds
the non-Link shortfall. The non-Link cus-
tomer will receive $125 available with respect
to non-Link claims while the Link customer
will receive the $100 available with respect to
the Link claims.

5. Shortfall in Both, With Non-Link Short-
fall Exceeding Link Shortfall:

Non-link Link Total

Funds in segregation 100 125 225
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 25 ..........
Shortfall (percent) ...... 50/150=33.3 25/150=16.7 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 112.50 112.50 ..........
Distribution ................. 112.50 112.50 225

There are insufficient funds available to
meet both the non-Link and Link customer
claims in full, and the non-Link shortfall ex-
ceeds the Link shortfall. Each customer
would receive 50% of the $225 available, or
$112.50.

6. Shortfall in Both, Non-Link Short-
fall=Link Shortfall:

Non-link Link Total

Funds in segregation 100 100 200
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 50 ..........
Shortfall (percent) ...... 50/150=33.3 50/150=33.3 ..........
Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 100 100 ..........
Distribution ................. 100 100 200

There are insufficient funds available to
meet both the non-Link and the Link cus-
tomer claims in full, and the non-Link short-
fall equals the Link shortfall. Each customer
will receive 50% of the $200 available, or $100.

7. Shortfall in Link Account Caused by
Freeze That is Subsequently Lifted, Where
Non-Link Account Had Actual Shortfall But
Link Account Did Not Subsequent to Lifting
of Freeze Order:

Non-link Link Total

Funds in segregation 100 Frozen 100
Segregation Require-

ment ....................... 150 150 300
Shortfall (dollars) ....... 50 150 ..........
Shortfall (percent) ...... 50/150=33.3 150/

150=100
..........
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Non-link Link Total

Pro Rata (percent) ..... 150/300=50 150/300=50 ..........
Pro Rata (dollars) ...... 50 50 ..........
Initial Distribution ....... 100 0 100
Freeze Lifted: Funds

Previously Frozen .. 0 150 150
Subsequent Distribu-

tion ......................... 25 125 ..........
Total Distribution ....... 125 125 250

Through the time of the initial distribution,
this situation would follow the pattern of
Example 4 because the shortfall in the Link
account was larger. After the freeze was lift-
ed, it would follow the pattern of Example 2
because the shortfall in the non-Link ac-
count was larger.

These examples illustrate the principle
that Pro rata distribution across both ac-
counts is the preferable approach except
when a shortfall in the Link account could
harm non-Link customers. Thus, pro rata
distribution occurs in Examples 1, 2, 5 and 6.
Separate treatment of the Link and non-
Link accounts occurs in Examples 3 and 4. In
Example 7, separate treatment occurs where
the funds are frozen. It is adjusted to become
pro rata treatment after the freeze is lifted.

[59 FR 17471, Apr. 13, 1994, as amended at 62
FR 31710, June 11, 1997]

PARTS 191–199 [RESERVED]
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