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principal (including any branch office
manager) thereof or for the resubmis-
sion of a fingerprint card pursuant to
§ 3.44(c) in accordance with such re-
quest;

(4) Immediately upon the revocation
or withdrawal of the guarantor futures
commission merchant’s registration;

(5) Immediately upon the withdrawal
of the registration application pursu-
ant to § 3.44(c);

(6) Immediately upon failure to com-
ply with an order to pay a civil mone-
tary penalty within the time permitted
under sections 6(e), 6b or 6c(d) of the
Act;

(7) Immediately upon failure to pay
the full amount of a reparation order
within the time permitted under sec-
tion 14(f) of the Act;

(8) Immediately upon failure to com-
ply with an award in an arbitration
proceeding conducted pursuant to part
180 of this chapter within the time per-
mitted for such compliance as specified
in section 10(g) of National Futures As-
sociation’s Code of Arbitration or the
comparable time period specified in the
rules of a contract market or other ap-
propriate arbitration forum;

(9) Whenever a person not listed as a
principal on the applicant’s initial reg-
istration application becomes a prin-
cipal under § 3.1(a); or

(10) Immediately upon notice to the
applicant and the guarantor futures
commission merchant that:

(i) The applicant or any principal (in-
cluding any branch officer manager)
failed to disclose relevant disciplinary
history information in response to
items 11 through 15 on the applicant’s
Form 7–R or items 14 through 18 on a
principal’s Form 8–R; or

(ii) An event has occurred leading to
an affirmative response to any of items
11 through 15 on the applicant’s Form
7–R or items 14 through 18 on a prin-
cipal’s Form 8–R.

(b) Upon termination, the applicant
may not engage in any activity which
requires registration as an introducing
broker.

[51 FR 45761, Dec. 22, 1986, as amended at 53
FR 8435, Mar. 15, 1988; 58 FR 19595, Apr. 15,
1993]

§ 3.47 Relationship to registration.
(a) A temporary license shall not be

deemed to be a registration or to con-
fer any right to such registration.

(b) Unless a temporary license has
terminated, a temporary license shall
become a registration upon the earlier
of:

(1) A determination by the National
Futures Association that the applicant
is qualified for registration as an intro-
ducing broker; or

(2) The expiration of six months from
the date of issuance unless a notice has
been issued under § 3.60 of the initiation
of a proceeding to deny registration
under sections 8a(2) or 8a(3) of the Act.

[51 FR 45761, Dec. 22, 1986, as amended at 58
FR 19595, Apr. 15, 1993]

Subpart C—Denial, Suspension or
Revocation of Registration

SOURCE: 49 FR 8220, Mar. 5, 1984, unless oth-
erwise noted.

§ 3.50 Service.
(a) For purposes of this subpart, serv-

ice upon an applicant or registrant will
be sufficient if mailed by registered
mail or certified mail return receipt re-
quested properly addressed to the ap-
plicant or registrant at the address
shown on his application or any
amendment thereto, and will be com-
plete upon mailing. Where a party ef-
fects service by mail, the time within
which the person served may respond
thereto shall be increased by three
days.

(b) A copy of any notice served in ac-
cordance with paragraph (a) of this sec-
tion shall also be served upon:

(1) Any registrant sponsoring the ap-
plicant or registrant pursuant to the
provisions of § 3.12 of this part if the ap-
plicant or registrant is an individual
registered as or applying for registra-
tion as an associated person; or

(2) Any futures commission merchant
which has entered into a guarantee
agreement in accordance with § 1.10(j)
of this chapter, if the applicant or reg-
istrant is registered as or applying for
registration as an introducing broker.

(c) Documents served upon the Divi-
sion of Trading and Markets or upon
the Division of Enforcement or filed
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with the Commission under this sub-
part shall be considered served or filed
only upon actual receipt at the Com-
mission’s Washington, DC office, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581.

(d) Except for the documents which
may be served under § 3.51, any docu-
ments served upon an applicant or reg-
istrant or upon the Division of Trading
and Markets or the Division of En-
forcement or filed with the Commis-
sion under this subpart shall be concur-
rently filed with the Proceedings
Clerk, together with proof of service, in
accordance with the provisions of
§ 10.12 (d) and (e) of this chapter.

[49 FR 8220, Mar. 5, 1984, as amended at 57 FR
23151, June 2, 1992; 60 FR 49334, Sept. 25, 1995;
60 FR 54801, Oct. 26, 1995]

§ 3.51 Withdrawal of application for
registration.

(a) Notice. Whenever information
comes to the attention of the Commis-
sion that an applicant for initial reg-
istration in any capacity under the Act
may be found subject to a statutory
disqualification under sections 8a(2) or
8a(3) of the Act, the Commission may
serve written notice upon the appli-
cant, which notice shall specify the
statutory disqualifications to which
the applicant may be subject and ad-
vise the applicant that:

(1) The information, if true, is a basis
upon which the applicant’s registration
may be denied;

(2) Unless the applicant voluntarily
withdraws the application, it may be
necessary to institute the denial proce-
dures described in this subpart; and

(3) If the applicant does not confirm
in writing that the applicant wishes to
have the application given further con-
sideration, the application of the appli-
cant will be deemed to have been with-
drawn.

(b) The applicant must serve the
written confirmation referred to in
paragraph (a)(3) of this section upon
the Secretary of the Commission on or
before twenty days after the date the
notice described in paragraph (a) of
this section is served.

[49 FR 8220, Mar. 5, 1984, as amended at 57 FR
23151, June 2, 1992]

§§ 3.52–3.54 [Reserved]

§ 3.55 Suspension and revocation of
registration pursuant to section
8a(2) of the Act.

(a) Notice. On the basis of information
obtained by the Commission, the Com-
mission may at any time serve notice
upon a registrant in any capacity
under the Act that:

(1) The Commission alleges and is
prepared to prove that the registrant is
subject to one or more of the statutory
disqualifications set forth in section
8a(2) of the Act;

(2) An Administrative Law Judge
shall make a determination, based
upon written evidence, as to whether
the registrant is subject to such statu-
tory disqualification; and

(3) If the registrant is found to be
subject to a statutory disqualification,
the registration of the registrant may
be suspended and the registrant or-
dered to show cause why such registra-
tion should not be revoked.

(b) Written submission. If the reg-
istrant wishes to challenge the accu-
racy of the allegations set forth in the
notice, the registrant may submit writ-
ten evidence limited to the type de-
scribed in § 3.60(b)(1) of this part. Such
written submission must be served
upon the Division of Enforcement and
filed with the Proceedings Clerk within
twenty days of the date of service of
notice to the registrant.

(c) Reply. Within ten days of receipt
of any written submission filed by the
registrant, the Division of Enforcement
may serve upon the registrant and file
with the Proceedings Clerk a reply.

(d) Determination by Administrative
Law Judge. A determination by the Ad-
ministrative Law Judge as to whether
the registrant is subject to a statutory
disqualification must be based upon
the evidence of the statutory disquali-
fication, notice with proof of service,
the written submission, if any, filed by
the registrant in response thereto, any
written reply submitted by the Divi-
sion of Enforcement and such other pa-
pers as the Administrative Law Judge
may require or permit.

(e) Suspension and order to show cause.
(1) If the registrant is found to be sub-
ject to a statutory disqualification, the
Administrative Law Judge, within
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thirty days after receipt of the reg-
istrant’s written submission, if any,
and any reply thereto, shall issue an
interim order suspending the registra-
tion of the registrant and requiring the
registrant to show cause within twenty
days of the date of the order why, not-
withstanding the existence of the stat-
utory disqualification, the registration
of the registrant should not be re-
voked. The registration of the reg-
istrant shall be suspended, effective
five days after the order to show cause
is served upon the registrant in accord-
ance with § 3.50(a), until a final order
with respect to the order to show cause
has been issued: Provided, That if the
sole basis upon which the registrant is
subject to statutory disqualification is
the existence of a temporary order,
judgment or decree of the type de-
scribed in section 8a(2)(C) of the Act,
the order to show cause shall not be
issued and the registrant shall be sus-
pended until such time as the tem-
porary order, judgment or decree shall
have expired: Provided, however, That
in no event shall the registrant be sus-
pended for a period to exceed six
months.

(2) If the registrant is found not to be
subject to a statutory disqualification,
the Administrative Law Judge shall
issue an order to that effect and the
Proceedings Clerk shall promptly serve
a copy of such order on the registrant,
the Division of Trading and Markets
and the Division of Enforcement. Such
order shall be effective as a final order
of the Commission fifteen days after
the date it is served upon the reg-
istrant in accordance with the provi-
sions of § 3.50(a) of this part unless a
timely application for review is filed in
accordance with § 10.102 of this chapter.
The appellate procedures set forth in
§§ 10.102, 10.103, 10.104, 10.106, 10.107 and
10.109 of this chapter shall apply to any
appeal brought under paragraph (e)(2)
of this section.

(f) Further proceedings. If an order to
show cause is issued pursuant to para-
graph (e)(1) of this section, further pro-
ceedings on such order shall be con-
ducted in accordance with the provi-
sions of § 3.60(b)–(j) of this part.

[49 FR 8220, Mar. 5, 1984, as amended at 57 FR
23151, June 2, 1992; 58 FR 19595, Apr. 15, 1993;
60 FR 54801, Oct. 26, 1995]

§ 3.56 Suspension or modification of
registration pursuant to section
8a(11) of the Act.

(a) Notice. (1) On the basis of informa-
tion obtained by the Commission, the
Commission may at any time serve
written notice upon a registrant in any
capacity under the Act that:

(i) The Commission alleges and is
prepared to prove, by reference to an
information, indictment or complaint
authorized by a United States Attor-
ney or an appropriate official of any
State that the registrant is charged
with the commission of or participa-
tion in a crime involving a violation of
the Act or a violation of any other pro-
vision of Federal or State law that
would reflect on the honesty or the fit-
ness of the person to act as a fiduciary
that is punishable by imprisonment for
a term exceeding one year, and that
continued registration of the person
may pose a threat to the public inter-
est or may threaten to impair public
confidence in any market regulated by
the Commission;

(ii) An Administrative Law Judge
shall make a determination, based
upon written evidence and any oral
hearing granted, as to whether the reg-
istrant is charged with the Commission
of or participation in such a crime and
whether the continued registration of
the person may pose a threat to the
public interest or may threaten to im-
pair public confidence in any market
regulated by the Commission; and

(iii) If the registrant is found to be
charged with the commission of or par-
ticipation in such a crime and it is
found that the continued registration
of the person may pose a threat to the
public interest or may threaten to im-
pair public confidence in any market
regulated by the Commission, the reg-
istration of the registrant shall be sus-
pended or modified.

(2) The notice referred to in para-
graph (a) of this section shall include a
short and plain statement that the
continued registration of the reg-
istrant may pose a threat to the public
interest or may threaten to impair
public confidence in any market regu-
lated by the Commission.

(b) Response. (1) If the registrant
wishes to challenge the accuracy of the
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allegations in the notice, the reg-
istrant may submit written evidence as
to:

(i) The registrant’s identity;
(ii) The existence of a clerical error

in any record documenting the infor-
mation, indictment or complaint;

(iii) The nature of the information,
indictment or complaint; or

(iv) The statement accompanying the
notice referred to in paragraph (a)(2) of
this section and, in an effort to have
his registration modified rather than
suspended, the Supplemental Sponsor
Certification Statement signed by a
sponsor, supervising floor broker or, in
the case of a floor trader, a supervising
registrant, principal or contract mar-
ket, as appropriate for the registrant
in accordance with § 3.60(b)(2)(i) and
who meets the standard set forth in
§ 3.60(b)(2)(i)(A) and (C).

(2) The registrant may also request
an oral hearing, which shall include a
statement of the issues to be addressed,
a list of any witnesses to be called, a
summary of the testimony to be elic-
ited and copies of any documents to be
introduced. An oral hearing shall be
granted upon request.

(3) Such written submissions must be
served upon the Division of Enforce-
ment and filed with the Proceedings
Clerk within twenty days of the date of
service of notice to the registrant
under paragraph (a) of this section.

(c) Reply. Within ten days of receipt
of any written submission filed by the
registrant, the Division of Enforcement
may serve upon the registrant and file
with the Proceedings Clerk a reply.

(d) Oral hearing. An oral hearing shall
be conducted pursuant to such sections
of the Commission’s Rules of Practice,
17 CFR part 10, as the Administrative
Law Judge deems necessary and in a
manner which shall ensure that the
proceeding is resolved expeditiously.

(e) Determination by Administrative
Law Judge. (1) A determination by the
Administrative Law Judge as to wheth-
er the Division of Enforcement has
shown by a preponderance of the evi-
dence that the registrant is charged
with the commission of or participa-
tion in a crime as set forth in the no-
tice and that the continued registra-
tion of the registrant may pose a
threat to the public interest or may

threaten to impair public confidence in
any market regulated by the Commis-
sion must be based upon the evidence
of service, the response, if any, filed by
the registrant, any written reply sub-
mitted by the Division of Enforcement
and such other papers as the Adminis-
trative Law Judge may require or per-
mit, and the oral hearing, if any. If the
Division of Enforcement has made the
required showings, the Administrative
Law Judge, within thirty days after
the last written submission or the oral
hearing, shall issue an order sus-
pending or modifying the registration
of the registrant. If the Division of En-
forcement has not made the required
showings, the Administrative Law
Judge, within thirty days after the last
written submission or the oral hearing,
shall issue an order to that effect. The
Administrative Law Judge’s order shall
include a written determination set-
ting forth the basis for his ruling.

(2) The Proceedings Clerk shall
promptly serve a copy of such order on
the registrant, the Division of Trading
and Markets and the Division of En-
forcement. Such Order shall be effec-
tive as a final order of the Commission
fifteen days after the date it is served
upon the registrant in accordance with
the provisions of § 3.50(a) unless a time-
ly application for review is filed in ac-
cordance with § 10.102 of this chapter.
The appellate procedures set forth in
§§ 10.102, 10.103, 10.104, 10.106, 10.107 and
10.109 of this chapter shall apply to any
appeal brought under paragraph (e)(2)
of this section.

(f) Any order of suspension or modi-
fication issued under this section shall
remain in effect until such informa-
tion, indictment, or complaint is dis-
posed of or until terminated by the
Commission.

(g) On disposition of such informa-
tion, indictment, or complaint, the
Commission may issue and serve on
such registrant a notice under § 3.55 or
§ 3.60 to suspend, restrict, or revoke the
registration of such person.

(h) A finding of not guilty or other
disposition of the charge shall not pre-
clude the Commission from thereafter
instituting any other proceedings
under the Act or its rules.

(i) A person aggrieved by an order
issued under this section may obtain
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review of such order in the same man-
ner and on the same terms and condi-
tions as are provided in section 6(c) of
the Act.

[58 FR 19595, Apr. 15, 1993, as amended at 60
FR 54801, Oct. 26, 1995]

§ 3.57 Proceedings under section
8a(2)(E) of the Act.

The Commission will not initiate a
proceeding under section 8a(2)(E) of the
Act, if respondeat superior is the sole
basis upon which the registrant may be
found subject to a statutory disquali-
fication.

§ 3.60 Procedure to deny, condition,
suspend, revoke or place restric-
tions upon registration pursuant to
sections 8a(2), 8a(3) and 8a(4) of the
Act.

(a) Notice. On the basis of information
obtained by the Commission, the Com-
mission may at any time give written
notice to any applicant for registration
or any registrant in any capacity under
the Act that:

(1) The Commission alleges and is
prepared to prove that the registrant
or applicant is subject to one or more
of the statutory disqualifications set
forth in section 8a(2), 8a(3) or 8a(4) of
the Act;

(2) The allegations set forth in the
notice, if true, constitute a basis upon
which registration may be denied,
granted upon conditions, suspended, re-
voked or restricted;

(3) The applicant or registrant is en-
titled to file a response within thirty
days of the date of service of the notice
to challenge the evidentiary basis of
the statutory disqualification set forth
in the notice or show cause why, not-
withstanding the accuracy of those al-
legations, registration should never-
theless be granted, or granted upon
condition, or should not be condi-
tioned, suspended, revoked or re-
stricted; and

(4) If the applicant or registrant does
not file a timely response to the notice:

(i) The applicant or registrant will be
deemed to have waived his right to a
hearing on all issues and the facts stat-
ed in the notice shall be deemed to be
true and conclusive for the purpose of
finding that the applicant or registrant
is subject to a statutory disqualifica-

tion under sections 8a(2), 8a(3) or 8a(4)
of the Act; and

(ii) A presiding officer may there-
after decide whether to issue an order
of default in accordance with para-
graph (g) of this section to deny, condi-
tion, suspend, revoke, or place restric-
tions upon registration based solely
upon the facts set forth in the notice.

(b) Response. Within thirty days after
service upon the applicant or reg-
istrant of a notice issued in accordance
with the provisions of paragraph (a) of
this section, the applicant or reg-
istrant shall file a response with the
Proceedings Clerk and serve a copy of
the response on the Division of En-
forcement.

(1) In the response, the applicant or
registrant shall state whether he chal-
lenges the evidentiary basis of the stat-
utory disqualification set forth in the
notice. The grounds for such a chal-
lenge shall include evidence as to:

(i) The applicant’s or registrant’s
identity,

(ii) The existence of a clerical error
in any record documenting the statu-
tory disqualification,

(iii) The nature or date of the statu-
tory disqualification,

(iv) The post-conviction modification
of any record of conviction, or

(v) The favorable disposition of any
appeal.
The applicant or registrant shall state
the nature of each challenge and sub-
mit a verified statement or affidavit to
support facts material to each chal-
lenge raised in the response.

(2)(i) In the response, if the person is
not an associated person, a floor broker
or a floor trader or an applicant for
registration in any of those capacities,
the applicant or registrant shall also
state whether he intends to show that
registration would not pose a substan-
tial risk to the public despite the exist-
ence of the disqualification set forth in
the notice. If the person is an associ-
ated person, a floor broker or a floor
trader or an applicant for registration
in any of those capacities, the appli-
cant or registrant shall also state
whether he intends to show that full,
conditioned or restricted registration
would not pose a substantial risk to
the public despite the existence of the
disqualification set forth in the notice.
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If the person is an associated person or
an applicant for registration as an as-
sociated person and intends to make
such a showing, he must also submit a
letter signed by an officer or general
partner authorized to bind the sponsor
whereby the sponsor agrees to sign a
Supplemental Sponsor Certification
Statement and supervise compliance
with any conditions or restrictions
that may be imposed on the applicant
or registrant as a result of a statutory
disqualification proceeding under this
section; if the person is a floor broker
or a floor trader or an applicant for
registration in either capacity and in-
tends to make such a showing, he
must, in the case of a floor broker or
applicant for registration as a floor
broker, also submit a letter signed by
his employer or if he has no employer
by another floor broker or, in the case
of a floor trader or applicant for reg-
istration as a floor trader, also submit
a letter signed by an officer of the floor
trader’s clearing member, if such offi-
cer is a registrant or a principal of a
registrant, or the chief operating offi-
cer of each contract market that has
granted trading privileges, whereby the
employer or floor broker, appropriate
registrant, principal or contract mar-
ket chief operating officer (on behalf of
the contract market) agrees to sign a
Supplemental Sponsor Certification
Statement and supervise compliance
with any conditions or restrictions
that may be imposed on the applicant
or registrant as a result of a statutory
disqualification proceeding under this
section: Provided, That, with respect to
such sponsor, supervising employer or
floor broker, supervising registrant or
principal:

(A) An adjudicatory proceeding pur-
suant to the provisions of sections 6(c),
6(d), 6c, 6d, 8a or 9 of the Act is not
pending; and

(B) In the case of a sponsor which is
a futures commission merchant or a le-
verage transaction merchant, the spon-
sor is not subject to the reporting re-
quirements of § 1.12(b) or § 31.7(b) of this
chapter, respectively; and

(C) Such person is not barred from
service on self-regulatory organization
governing boards or committees based
on disciplinary history in accordance
with § 1.63 of this chapter.

(ii) If, in the response, the applicant
or registrant states that he intends to
make the showing referred to in para-
graph (b)(2)(i) of this section, he shall
also, within fifteen days after filing his
initial response under paragraph (b) of
this section, file with the Proceedings
Clerk and serve a copy on the Division
of Enforcement a submission which in-
cludes a statement of the applicant,
registrant or his attorney identifying
and summarizing the testimony of each
witness whom the applicant or reg-
istrant intends to have testify in sup-
port of facts material to his showing,
and copies of all documents which the
applicant or registrant intends to in-
troduce to support facts material to his
showing. The factors forming the basis
for a disqualified applicant’s or reg-
istrant’s showing referred to in para-
graph (b)(2)(i) of this section may in-
clude:

(A) Evidence mitigating the serious-
ness of the wrongdoing underlying the
statutory disqualification set forth in
the notice;

(B) Evidence that the applicant or
registrant has undergone rehabilita-
tion since the time of the wrongdoing
underlying the statutory disqualifica-
tion; and

(C) If the person is an associated per-
son, floor broker or floor trader or an
applicant for registration in any of
those capacities, evidence that the ap-
plicant’s or registrant’s registration on
a conditioned or restricted basis would
be subject to supervisory controls like-
ly both to detect future wrongdoing by
the applicant or registrant and protect
the public from any harm arising from
the applicant’s or registrant’s future
wrongdoing, including proposed condi-
tions or restrictions.

(c) Reply. Within thirty days after
the latter of the date the applicant or
registrant serves a copy of the response
on the Division of Enforcement (if no
further submission is to be made in ac-
cordance with paragraph (b)(2)(ii) of
this section), or the date the applicant
or registrant serves a copy of the fur-
ther submission made in accordance
with paragraph (b)(2)(ii) of this section
on the Division of Enforcement, the Di-
vision of Enforcement shall file a reply
thereto with the Proceedings Clerk and
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serve a copy of the reply on the appli-
cant or registrant. The Division of En-
forcement’s reply shall include either:

(1) A motion for summary disposition
stating that there are no genuine
issues of material fact to be deter-
mined and that registration should be
denied or revoked, based upon the ap-
plicant’s or registrant’s response and
further submission, if any, and any
other materials which are attached to
the reply and would be admissible
under § 10.91 of this chapter; or

(2) A description of factual issues
raised in the applicant’s or registrant’s
response and further submission, if
any, that the Division of Enforcement
regards as material and disputed. Such
a reply shall also include the identity
and a summary of the expected testi-
mony of each witness whom the Divi-
sion intends to have testify, and copies
of all documents which the Division in-
tends to introduce.

(d) Oral Presentation. Within thirty
days of the date the Division of En-
forcement files its reply in accordance
with the provisions of paragraph (c) of
this section to the applicant’s or reg-
istrant’s response and further submis-
sion, if any, the Administrative Law
Judge shall issue an order:

(1) If the Administrative Law Judge
finds, based on the motion for sum-
mary disposition, that a party is enti-
tled to judgment as a matter of law,
granting, denying, suspending, or re-
voking the registration of an applicant
or registrant, or dismissing the notice
issued in accordance with paragraph (a)
of this section, and such order shall be
made in accordance with the standards
set forth in paragraphs (e) and (f) of
this section; or

(2) Notifying the parties of a time
and place of hearing. At such hearing,
the parties shall be limited to presen-
tation of witnesses and documents list-
ed in previous filings except, for good
cause shown, the parties may request
that the witness and document lists be
supplemented for purposes of rebuttal.
Such oral hearing shall be conducted in
accordance with §§ 10.61–10.81 and 10.83
of this chapter. The Administrative
Law Judge shall file an initial decision
after completion of the oral hearing in
accordance with the standards set

forth in paragraphs (e) and (f) of this
section.

(3) Upon notice that the Administra-
tive Law Judge has concluded that an
oral presentation is appropriate, the
parties may elect to participate by
telephone in accordance with the terms
set forth in § 12.209(b) of this chapter.
To effect such an election, the party
shall file a notice with the Proceedings
Clerk and serve a copy on all opposing
parties within fifteen days of the date
the Administrative Law Judge’s notice
is served. The filing of an election to
participate by telephone will be
deemed a waiver of the party’s right to
a full oral hearing on the parties’ ma-
terial disputes of fact. The Administra-
tive Law Judge shall schedule a tele-
phonic hearing only if all parties to the
proceeding elect such a procedure. The
Administrative Law Judge shall con-
duct such a hearing in accordance with
§ 12.209(b) of this chapter. Following the
hearing, the Administrative Law Judge
shall issue a written decision in accord-
ance with the standards set forth in
paragraphs (e) and (f) of this section.

(e) Determination by Administrative
Law Judge—Standards of Proof. The Ad-
ministrative Law Judge’s written de-
termination shall specifically consider
whether the Division of Enforcement
has shown by a preponderance of the
evidence that the applicant or reg-
istrant is subject to the statutory dis-
qualification set forth in the notice
issued by the Commission and, where
appropriate:

(1) In actions involving statutory dis-
qualifications set forth in section 8a(2)
of the Act, whether the applicant or
registrant has made a clear and con-
vincing showing that full, conditioned
or restricted registration would not
pose a substantial risk to the public de-
spite the existence of the statutory dis-
qualification; or

(2) In actions involving statutory dis-
qualifications set forth in sections 8a(3)
or 8a(4) of the Act, whether the appli-
cant or registrant has shown by a pre-
ponderance of the evidence that full,
conditioned or restricted registration
would not pose a substantial risk to
the public despite the existence of the
statutory disqualification.

(f) Determination of Administrative Law
Judge—Findings. In making his written
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determination, the Administrative Law
Judge shall set forth the facts material
to his conclusion and provide an expla-
nation of his decision in light of the
statutory disqualification set forth in
the notice and, where appropriate, his
findings regarding:

(1) Evidence mitigating the serious-
ness of the wrongdoing underlying the
applicant’s or registrant’s statutory
disqualification;

(2) Evidence that the applicant or
registrant has undergone rehabilita-
tion since the time of the wrongdoing
underlying the statutory disqualifica-
tion; and

(3) If the person is an associated per-
son, a floor broker or a floor trader or
an applicant for registration in any of
those capacities, evidence that the ap-
plicant’s or registrant’s registration on
a conditioned or restricted basis would
be subject to supervisory controls like-
ly both to detect future wrongdoing by
the applicant or registrant and protect
the public from any harm arising from
future wrongdoing by the applicant or
registrant. Any decision providing for a
conditioned or restricted registration
shall take into consideration the appli-
cant’s or registrant’s statutory dis-
qualification and the time period re-
maining on such statutory disqualifica-
tion, and shall fix a time period after
which the registrant and his sponsor,
supervising employer or floor broker,
or supervising registrant, principal or
contract market may petition to lift or
modify the conditions or restrictions in
accordance with § 3.64.

(g) Default. The procedures for ob-
taining a default order and the setting
aside of a default order in a proceeding
instituted under this section shall fol-
low the procedures set forth in §§ 10.93
and 10.94 of this chapter.

(h) Settlements. (1) When offers may be
made. Parties may, at any time during
the course of the proceeding, propose
offers of settlement. All offers of set-
tlement shall be in writing.

(2) Content of offer. Each offer of set-
tlement made by a respondent shall:

(i) Acknowledge service of the notice;
(ii) Admit the jurisdiction of the

Commission with respect to the mat-
ters set forth in the notice;

(iii) Include a waiver of:
(A) A hearing,

(B) All post-hearing procedures,
(C) Judicial review, and
(D) Any objection to the staff’s par-

ticipation in the Commission’s consid-
eration of the offer;

(iv) Stipulate the record basis on
which an order may be entered, which
may consist solely of the notice and
any findings contained in the offer of
settlement; and

(v) Consent to the entry of an order
reflecting the terms of settlement
agreed upon, including, where appro-
priate:

(A) Findings that the respondent is
subject to statutory disqualification
under sections 8a(2), 8a(3), or 8a(4) of
the Act, and

(B) The revocation, suspension, de-
nial or granting of full registration or
imposition of conditioned or restricted
registration.

(3) Submission of offer. Offers of settle-
ment made by a respondent shall be
submitted in writing to the Division of
Enforcement, which shall present them
to the Commission with the Division’s
recommendation. The respondent will
be informed if the recommendation
will be unfavorable, in which event the
offer shall not be presented to the Com-
mission unless the respondent so re-
quests. Any offer of settlement not pre-
sented to the Commission shall be null
and void with respect to any acknowl-
edgment, admission, waiver, stipula-
tion or consent contained in the offer
and shall not be used in any manner in
the proceeding by any party thereto.

(4) Acceptance of offer. The offer of
settlement will only be deemed accept-
ed upon issuance by the Commission of
an opinion and order based on the offer.
Upon issuance of the opinion and order,
the proceeding shall be terminated as
to the respondent involved and so
noted on the docket by the Proceedings
Clerk.

(5) Rejection of offer. When an offer of
settlement is rejected, the party mak-
ing the offer shall be notified by the
Division of Enforcement and the offer
of settlement shall be deemed with-
drawn. A rejected offer of settlement
and any documents relating thereto
shall not constitute a part of the
record in the proceeding; and the offer
will be null and void with respect to
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any acknowledgment, admission, waiv-
er, stipulation or consent contained in
the offer and shall not be used in any
manner in the proceeding by any party
thereto.

(i) Effect of the Administrative Law
Judge’s Determination. The Administra-
tive Law Judge’s written determina-
tion shall become the final decision of
the Commission thirty days following
the date the Proceedings Clerk serves
the determination on the parties un-
less:

(1) One or more of the parties files
and serves a timely notice of appeal in
accordance with § 10.102 of this chapter;
or

(2) The Commission issues an order
staying the effective date of the deter-
mination and notifying the parties of
its intention to undertake sua sponte
review in accordance with § 10.105 of
this chapter.

(j) Appeal. Following the filing of a
notice of appeal, the rules of appellate
procedure set forth in §§ 10.102, 10.103,
10.104, 10.106, 10.107 and 10.109 of this
chapter shall apply to any proceeding
brought under this section.

(k) With the exception of §§ 10.2
through 10.5, 10.7 through 10.12(a) (1),
10.12(a) (3) through 10.12(g), 10.26(a)–(d),
10.34, 10.43, 10.44 and 10.84 of this chap-
ter, or unless otherwise provided in
§§ 3.50 through 3.64 of this part, the pro-
visions of the Commission’s Rules of
Practice in part 10 of this chapter shall
not apply in any proceeding brought
under this part to deny, suspend, re-
voke, restrict or condition registration
pursuant to sections 8a(2), 8a(3) or 8a(4)
of the Commodity Exchange Act.

(l) The failure of any sponsor, super-
vising employer or floor broker, or su-
pervising registrant, principal or con-
tract market to fulfill its obligations
with respect to supervision or moni-
toring of a conditioned or restricted
registrant as agreed to in the Supple-
mental Sponsor Certification State-
ment shall be deemed a violation of
this rule under the Act.

[57 FR 23152, June 2, 1992, as amended at 58
FR 19596, Apr. 15, 1993; 60 FR 54801, Oct. 26,
1995]

§ 3.61 Extensions of time for pro-
ceedings brought under § 3.55,
§ 3.56, and § 3.60 of this part.

(a) In general. Except as otherwise
provided by law or by these rules, for
good cause shown, the Commission or
an Administrative Law Judge before
whom a proceeding brought under
§ 3.55, § 3.56 or § 3.60 is then pending, on
their own motion or the motion of a
party, may at any time extend or
shorten the time limit prescribed by
those rules for filing any document. In
any instance in which a time limit is
not prescribed for an action to be
taken concerning any matter, the Com-
mission or the Administrative Law
Judge may set a time limit for that ac-
tion.

(b) Motions for extension of time. Ab-
sent extraordinary circumstances, in
any instance in which a time limit that
has been prescribed for an action to be
taken concerning any matter exceeds
seven days from the date of the order
establishing the time limit, requests
for extension of time shall be filed at
least five (5) days prior to the expira-
tion of the time limit and shall explain
why an extension of time is necessary.

[57 FR 23154, June 2, 1992, as amended at 58
FR 19597, Apr. 15, 1993]

§ 3.62 [Reserved]

§ 3.63 Service of order issued by an
Administrative Law Judge or the
Commission.

A copy of any order issued pursuant
to § 3.60 of this part shall be served
promptly upon the applicant or reg-
istrant, the Division of Trading and
Markets, the Division of Enforcement,
the National Futures Association, and
any contract markets where the appli-
cant or registrant is a member or has
trading privileges in accordance with
the provisions of § 3.50(a) of this part.

[57 FR 23154, June 2, 1992]

§ 3.64 Procedure to lift or modify con-
ditions or restrictions.

(a) Petition. The registrant and his
sponsor or supervising floor broker
may file a petition with the Pro-
ceedings Clerk and serve a copy of the
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petition on the Division of Enforce-
ment to lift or modify conditions or re-
strictions on the registrant’s registra-
tion.

(1) The petition may be filed after the
period specified in the order imposing
the conditioned or restricted registra-
tion.

(2) In the petition, the registrant and
his sponsor, supervising employer or
floor broker, or supervising registrant,
principal or contract market shall be
limited to a showing, by affidavit, that
the conditions or restrictions have
been satisfied pursuant to the order
which imposed them. The affidavit
must be sworn to by a person with ac-
tual knowledge of the registrant’s ac-
tivities on behalf of the sponsor, super-
vising employer or floor broker, or su-
pervising registrant, principal or con-
tract market.

(b) Response. (1) Within thirty days of
receipt of the petition, pursuant to
paragraph (a) of this section, the Divi-
sion of Enforcement shall file a re-
sponse with the Proceedings Clerk. The
response must include a recommenda-
tion by the Division of Enforcement as
to whether to continue the conditions
or restrictions, modify the conditions
or restrictions, or to allow for a full
registration.

(2) If the Division of Enforcement
agrees with the petitioner’s request to
lift or modify conditions or restrictions
on the petitioner’s registration, it shall
so recommend to the Commission.
Such recommendation will only be
deemed accepted upon issuance by the
Commission of an order lifting or
modifying conditions or restrictions on
the petitioner’s registration. Such
order shall be so noted on the docket
by the Proceedings Clerk.

(c) Oral presentation. If the Division
of Enforcement requests a continu-
ation, or a modification other than in
accordance with the terms of the peti-
tion, of the restrictions or conditions
on the registration, the Administrative
Law Judge shall, within thirty days of
the date that the response is filed pur-
suant to paragraph (b) of this section,
determine whether an oral presen-
tation is appropriate to the reliable
resolution of the registrant’s petition.

(1) If the Administrative Law Judge
determines that an oral presentation is

appropriate, he shall notify the parties
of his determination and shall schedule
and conduct an oral hearing in accord-
ance with §§ 10.61 through 10.81 of this
chapter. Following the hearing, the Ad-
ministrative Law Judge shall issue a
written decision or an order.

(2) If the Administrative Law Judge
concludes that an oral presentation is
unnecessary, he shall notify the parties
and issue a written decision or an
order.

(d) Effect of the Administrative Law
Judge’s determination. The Administra-
tive Law Judge’s written determina-
tion shall become the final decision of
the Commission thirty days following
the date the Proceedings Clerk serves
the determination on the registrant,
the registrant’s sponsor, supervising
employer or floor broker, or super-
vising registrant, principal or contract
market, and the Division of Enforce-
ment unless one or more of the parties
files a timely notice of appeal in ac-
cordance with § 10.102 of this chapter.

(e) Appeal. Following the filing of a
notice of appeal, the rules of appellate
procedure set forth in §§ 10.102, 10.103,
10.104, 10.106, 10.107 and 10.109 of this
chapter shall apply to any proceeding
brought under this section.

[57 FR 23154, June 2, 1992, as amended at 58
FR 19597, Apr. 15, 1993; 60 FR 54801, Oct. 26,
1995]

Subpart D—Notice Under Section
4k(5) of the Act

§ 3.70 Notification of certain informa-
tion regarding associated persons.

(a) Notice. A registrant must notify
the Commission under section 4k(5) of
the Act of any facts regarding an asso-
ciated person of the registrant or an
applicant for registration as an associ-
ated person whom it has sponsored pur-
suant to the provisions of § 3.12 of this
part or whom it intends to hire or oth-
erwise employ as an associated person
which are set forth as statutory dis-
qualifications in section 8a(2) of the
Act within ten business days of the
date upon which the registrant first
knows or should have known such
facts. Notice to the Commission shall
be sufficient if the registrant gives no-
tice to the Director of the Division of
Trading and Markets or the Director’s
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