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Similarly, the Commission interprets para-
graph (M) to authorize the Commission to
refuse to register, register conditionally or
otherwise affect the registration of any per-
son if such person has consented, in connec-
tion with an agreement of settlement with a
contract market, a registered futures asso-
ciation, or any other self-regulatory organi-
zation, to comply with an undertaking to
withdraw all forms of existing or pending
registration and/or not to apply for registra-
tion with the National Futures Association
or the Commission in any capacity. Such
person’s effort to violate his or her prior un-
dertaking to withdraw from and/or not to
apply for registration shall be considered to
constitute ‘‘other good cause’’ under para-
graph (M). The Commission believes that al-
lowing such a person to be registered would
be inappropriate and inconsistent with the
intention of parties to the prior settlement
agreement. The failure to withdraw or the
attempt to register in the face of such an un-
dertaking would indicate the lack of fair and
honest dealing which the Commission be-
lieves constitutes ‘‘other good cause’’ for de-
nying, revoking or conditioning registration
under the Act. The Commission also believes
that allowing registration in such a situa-
tion would be inconsistent with both Section
8a(2)(A), which authorizes the Commission to
refuse to register, to register conditionally,
or to revoke, suspend or place restrictions
upon the registration of any person if such
person’s prior registration has been sus-
pended (and the period of such suspension
has not expired) or has been revoked, and
Section 8a(3)(J), which authorizes the Com-
mission to refuse to register or to register
conditionally any person if he or she is sub-
ject to an outstanding order denying, sus-
pending, or expelling such person from mem-
bership in a contract market, a registered fu-
tures association, or any other self-regu-
latory organization.

Good cause to affect a person’s registration
also exists: (1) If the operations of such per-
son disrupt or would tend to disrupt orderly
market conditions, or cause or would tend to
cause sudden or unreasonable fluctuations or
unwarranted changes in the price of com-
modities or contracts for future delivery of
commodities or commodity options; (2) if
such person has used or is using in its name
a term such as ‘‘board of trade’’, ‘‘clearing
corporation’’ or ‘‘exchange’’ in a misleading
context, or uses any terms in its representa-
tions to the public which may indicate that
the person is a contract market or a member
of a contract market when such is not the
case, or has used or is using a misleading
name which would tend to suggest to the
public that the person is affiliated with an-
other person when that is not the case or
that the person is engaged in a commodity-
related business when the person is not in
fact substantially so engaged, or has failed

to disclose to the public an agency relation-
ship with another person when such failure
could mislead the public; (3) if such person is
subject to an outstanding order denying, sus-
pending or revoking the license of such per-
son by a licensing authority, such as a state
real estate or insurance commission; and (4)
if such person has failed to answer the in-
quiries or requests for further information
concerning an application for registration
filed with the Commission.

This listing, of course, is not exclusive. In
general, the Commission interprets para-
graph (M) to authorize the Commission to af-
fect the registration of any person if, as a re-
sult of any act or pattern of conduct attrib-
utable to such person, although never the
subject of formal action or proceeding before
either a court or governmental agency, such
person’s potential disregard of or inability to
comply with the requirements of the Act or
the rules, regulations or order thereunder, or
such person’s moral turpitude, or lack of
honesty or financial responsibility is dem-
onstrated to the Commission.

Any inability to deal fairly with the public
and consistent with just and equitable prin-
ciples of trade may render an applicant or
registrant unfit for registration, given the
high ethical standards which must prevail in
the industry.

[49 FR 8224, Mar. 5, 1984, as amended at 58 FR
19597, Apr. 15, 1993; 59 FR 5315, Feb. 4, 1994; 61
FR 58628, Nov. 18, 1996]

PART 4—COMMODITY POOL OPER-
ATORS AND COMMODITY TRAD-
ING ADVISORS

Subpart A—General Provisions, Definitions
and Exemptions

Sec.
4.1 Requirements as to form.
4.2 Requirements as to filing.
4.3–4.4 [Reserved]
4.5 Exclusion for certain otherwise regu-

lated persons from the definition of the
term ‘‘commodity pool operator.’’

4.6 Exclusion for certain otherwise regu-
lated persons from the definition of the
term ‘‘commodity trading advisor.’’

4.7 Exemption from certain part 4 require-
ments with respect to pools whose par-
ticipants are limited to qualified eligible
participants and with respect to com-
modity trading advisors’ accounts for cli-
ents that are qualified eligible clients.

4.8 Exemption from certain requirements of
rule 4.26 with respect to pools offered or
sold in certain offerings exempt from
registration under the Securities Act.

4.9 [Reserved]
4.10 Definitions.
4.11 Exemption from section 4n(3)(B).
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4.12 Exemption from provisions of part 4.
4.13 Exemption from registration as a com-

modity pool operator.
4.14 Exemption from registration as a com-

modity trading advisor.
4.15 Continued applicability of antifraud

section.
4.16 Prohibited representations.

Subpart B—Commodity Pool Operators

4.20 Prohibited activities.
4.21 Required delivery of pool Disclosure

Document.
4.22 Reporting to pool participants.
4.23 Recordkeeping.
4.24 General disclosures required.
4.25 Performance disclosures.
4.26 Use, amendment and filing of Disclo-

sure Document.

Subpart C—Commodity Trading Advisors

4.30 Prohibited activities.
4.31 Required delivery of Disclosure Docu-

ment to prospective clients.
4.32 [Reserved]
4.33 Recordkeeping.
4.34 General disclosures required.
4.35 Performance disclosures.
4.36 Use, amendment and filing of Disclo-

sure Document.

Subpart D—Advertising

4.40 [Reserved]
4.41 Advertising by commodity pool opera-

tors, commodity trading advisors, and
the principals thereof.

AUTHORITY: 7 U.S.C. 1a, 2, 4, 6b, 6c, 6l, 6m,
6n, 6o, 12a, and 23.

SOURCE: 46 FR 26013, May 8, 1981, unless
otherwise noted.

Subpart A—General Provisions,
Definitions and Exemptions

§ 4.1 Requirements as to form.
(a) Each document distributed pursu-

ant to this part 4 must be:
(1) Clear and legible;
(2) Paginated; and
(3) Fastened in a secure manner.
(b) Information that is required to be

‘‘prominently’’ disclosed under this
part 4 must be displayed in capital let-
ters and in boldface type.

(c) Where a document is distributed
through an electronic medium:

(1) The requirements of paragraphs
(a) of this section shall mean that re-
quired information must be presented
in a format that is readily commu-
nicated to the recipient. For purposes

of this paragraph (c), information is
readily communicated to the recipient
if it is accessible to the ordinary user
by means of commonly available hard-
ware and software and if the electroni-
cally delivered document is organized
in substantially the same manner as
would be required for a paper document
with respect to the order of presen-
tation and the relative prominence of
information. Where a table of contents
is required, the electronic document
must either include page numbers in
the text or employ a substantially
equivalent cross-reference or indexing
method or tool;

(2) The requirements of paragraph (b)
of this section shall mean that such in-
formation must be presented in capital
letters and boldface type or, as war-
ranted in the context, another manner
reasonably calculated to draw the re-
cipient’s attention to the information
and accord it greater prominence than
the surrounding text; and

(3) A complete paper version of the
document that complies with the appli-
cable provisions of this part 4 must be
provided to the recipient upon request.

(d) If graphic, image or audio mate-
rial is included in a document delivered
to a prospective or existing client or
pool participant, and such material
cannot be reproduced in an electronic
filing, a fair and accurate narrative de-
scription, tabular representation or
transcript of the omitted material
must be included in the filed version of
the document. Inclusion of such mate-
rial in a Disclosure Document shall be
subject to the requirements of § 4.24(v)
in the case of pool Disclosure Docu-
ments, and § 4.34(n) in the case of com-
modity trading advisor Disclosure Doc-
uments.

(Approved by the Office of Management and
Budget under control number 3038–0005)

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 62 FR 39115, July 22,
1997]

§ 4.2 Requirements as to filing.
(a) All material filed with the Com-

mission under this part 4 must be filed
with the Commission at its Wash-
ington, DC office (Att: Special Counsel,
Front Office Audit Unit, Division of
Trading and Markets, C.F.T.C., Three
Lafayette Centre, 1155 21st Street, NW.,
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Washington, DC 20581); Provided, how-
ever, that Disclosure Documents and
amendments thereto may be filed at an
electronic mail address for the Com-
mission, as specified by the Commis-
sion.

(b) All such material shall be consid-
ered filed when received by the Com-
mission at the address specified in
paragraph (a) of this section.

(Approved by the Office of Management and
Budget under control number 3038–0005)

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 60 FR 49334, Sept. 25,
1995; 62 FR 18268, Apr. 15, 1997]

§§ 4.3–4.4 [Reserved]

§ 4.5 Exclusion for certain otherwise
regulated persons from the defini-
tion of the term ‘‘commodity pool
operator.’’

(a) Subject to compliance with the
provisions of this section, the following
persons, and any principal or employee
thereof, shall be excluded from the def-
inition of the term ‘‘commodity pool
operator’’ with respect to the operation
of a qualifying entity specified in para-
graph (b) of this section:

(1) An investment company reg-
istered as such under the Investment
Company Act of 1940;

(2) An insurance company subject to
regulation by any State;

(3) A bank, trust company or any
other such financial depository institu-
tion subject to regulation by any State
or the United States; and

(4) A trustee of, a named fiduciary of
(or a person designated or acting as a
fiduciary pursuant to a written delega-
tion from or other written agreement
with the named fiduciary) or an em-
ployer maintaining a pension plan that
is subject to title I of the Employee Re-
tirement Income Security Act of 1974;
Provided, however, That for purposes of
this § 4.5 the following employee ben-
efit plans shall not be construed to be
pools:

(i) A noncontributory plan, whether
defined benefit or defined contribution,
covered under title I of the Employee
Retirement Income Security Act of
1974;

(ii) A contributory defined benefit
plan covered under title IV of the Em-
ployee Retirement Income Security

Act of 1974; Provided, however, That
with respect to any such plan to which
an employee may voluntarily con-
tribute, no portion of an employee’s
contribution is committed as margin
or premiums for futures or options con-
tracts; and

(iii) A plan defined as a governmental
plan in section 3(32) of title I of the
Employee Retirement Income Security
Act of 1974.

(iv) Any employee welfare benefit
plan that is subject to the fiduciary re-
sponsibility provisions of the Employee
Retirement Income Security Act of
1974.

(b) For the purposes of this section,
the term ‘‘qualifying entity’’ means:

(1) With respect to any person speci-
fied in paragraph (a)(1) of this section,
an investment company registered as
such under the Investment Company
Act of 1940;

(2) With respect to any person speci-
fied in paragraph (a)(2) of this section,
a separate account established and
maintained or offered by an insurance
company pursuant to the laws of any
State or territory of the United States,
under which income gains and losses,
whether or not realized, from assets al-
located to such account, are, in accord-
ance with the applicable contract,
credited to or charged against such ac-
count, without regard to other income,
gains, or losses of the insurance com-
pany;

(3) With respect to any person speci-
fied in paragraph (a)(3) of this section,
the assets of any trust, custodial ac-
count or other separate unit of invest-
ment for which it is acting as a fidu-
ciary and for which it is vested with in-
vestment authority; and

(4) With respect to any person speci-
fied in paragraph (a)(4) of this section,
and subject to the proviso thereof, a
pension plan that is subject to title I of
the Employee Retirement Income Se-
curity Act of 1974; Provided, however,
That such entity will be operated in
the manner specified in paragraph
(c)(2) of this section.

(c) Any person who desires to claim
the exclusion provided by this section
shall file with the Commission a notice
of eligibility; Provided, however, That a
plan fiduciary who is not a named fidu-
ciary but who has an agreement with a
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named fiduciary as described in para-
graph (a)(4) of this section may claim
the exclusion through the notice filed
by the named fiduciary.

(1) The notice of eligibility must con-
tain the following information:

(i) The name of such person;
(ii) The applicable subparagraph of

paragraph (a) of this section pursuant
to which such person is claiming exclu-
sion;

(iii) The name of the qualifying enti-
ty which such person intends to oper-
ate pursuant to the exclusion; and

(iv) The applicable subparagraph of
paragraph (b) of this section pursuant
to which such entity is a qualifying en-
tity.

(2) The notice of eligibility must con-
tain representations that such person
will operate the qualifying entity spec-
ified therein in a manner such that the
qualifying entity:

(i) Will use commodity futures or
commodity options contracts solely for
bona fide hedging purposes within the
meaning and intent of § 1.3(z)(1); Pro-
vided, however, That in addition, with
respect to positions in commodity fu-
tures or commodity option contracts
which do not come within the meaning
and intent of § 1.3(z)(1), a qualifying en-
tity may represent that the aggregate
initial margin and premiums required
to establish such positions will not ex-
ceed five percent of the liquidation
value of the qualifying entity’s port-
folio, after taking into account unreal-
ized profits and unrealized losses on
any such contracts it has entered into;
And, Provided further, That in the case
of an option that is in-the-money at
the time of purchase, the in-the-money
amount as defined in § 190.01(x) may be
excluded in computing such 5 percent;

(ii) Will not be, and has not been,
marketing participations to the public
as or in a commodity pool or otherwise
as or in a vehicle for trading in the
commodity futures or commodity op-
tions markets;

(iii) Will disclose in writing to each
prospective participant the purpose of
and the limitations on the scope of the
commodity futures and commodity op-
tions trading in which the entity in-
tends to engage; and

(iv) Will submit to such special calls
as the Commission may make to re-

quire the qualifying entity to dem-
onstrate compliance with the provi-
sions of this § 4.5(c);

Provided, however, That the making of
such representations shall not be
deemed a substitute for compliance
with any criteria applicable to com-
modity futures or commodity options
trading established by any regulator to
which such person or qualifying entity
is subject.

(3) The notice of eligibility must be
filed with the Commission prior to the
date upon which such person intends to
operate the qualifying entity pursuant
to the exclusion provided by this sec-
tion.

(4) The notice of eligibility shall be
effective upon filing.

(d)(1) Each person who has claimed
exclusion hereunder must, in the event
that any of the information contained
or representations made in the notice
of eligibility becomes inaccurate or in-
complete, file a supplemental notice
with the Commission to that effect
which, if applicable, includes such
amendments as may be necessary to
render the notice of eligibility accu-
rate and complete.

(2) The supplemental notice required
by paragraph (d)(1) of this section shall
be filed within fifteen business days
after the occurrence of such event.

(e) An exclusion claimed hereunder
shall cease to be effective upon any
change which would render:

(1) A person as to whom such exclu-
sion has been claimed ineligible under
paragraph (a) of this section;

(2) The entity for which such exclu-
sion has been claimed ineligible under
paragraph (b) of this section; or

(3) Either the representations made
pursuant to paragraph (c)(2) of this sec-
tion inaccurate or the continuation of
such representations false or mis-
leading.

(f) Any notice required to be filed
hereunder must be:

(1) In writing;
(2) Signed by a duly authorized rep-

resentative of a person specified in
paragraph (a) of this section;

(3) Filed with the Commission at the
address specified in § 4.2; and

(4) Filed with the National Futures
Association at its headquarters office

VerDate 18<APR>2000 13:33 Apr 19, 2000 Jkt 190050 PO 00000 Frm 00169 Fmt 8010 Sfmt 8010 Y:\SGML\190050T.XXX pfrm03 PsN: 190050T



170

17 CFR Ch. I (4–1–00 Edition)§ 4.6

(Attn: Director of Compliance, Compli-
ance Department).

[50 FR 15882, Apr. 23, 1985; 50 FR 18859, May 3,
1985, as amended at 58 FR 6374, Jan. 28, 1993;
58 FR 43793, Aug. 18, 1993]

§ 4.6 Exclusion for certain otherwise
regulated persons from the defini-
tion of the term ‘‘commodity trad-
ing advisor.’’

(a) Subject to compliance with the
provisions of this section, the following
persons, and any principal or employee
thereof, shall be excluded from the def-
inition of the term ‘‘commodity trad-
ing advisor:’’

(1) An insurance company subject to
regulation by any State, or any whol-
ly-owned subsidiary or employee there-
of; Provided, however, That its com-
modity interest advisory activities are
solely incidental to the conduct of the
insurance business of the insurance
company as such; and

(2) A person who is excluded from the
definition of the term ‘‘commodity
pool operator’’ by § 4.5; Provided, how-
ever, That:

(i) Its commodity interest advisory
activities are solely incidental to its
operation of those trading vehicles for
which § 4.5 provides relief; and

(ii) Where necessary, prior to pro-
viding any commodity interest trading
advice to any such trading vehicle the
person files a notice of eligibility as
specified in § 4.5 to claim the relief
available under that section.

(b) Any person who has claimed an
exclusion under this § 4.6 must submit
to such special calls as the Commission
may make to require the person to
demonstrate compliance with the pro-
visions of paragraph (a) of this section.

(c) An exclusion claimed under this
§ 4.6 shall cease to be effective upon any
change which would render the person
claiming the exclusion ineligible under
paragraph (a) of this section.

[52 FR 41984, Nov. 2, 1987]

§ 4.7 Exemption from certain part 4 re-
quirements with respect to pools
whose participants are limited to
qualified eligible participants and
with respect to commodity trading
advisors’ accounts for clients that
are qualified eligible clients.

(a) Relief for commodity pool opera-
tors—(1) Definitions. For the purposes of
this section:

(i) An exempt pool means a pool that
is operated pursuant to an effective
claim for exemption under § 4.7.

(ii) The term qualified eligible partici-
pant means:

(A) Any person, acting for its own ac-
count or for the account of a qualified
eligible participant, who the com-
modity pool operator reasonably be-
lieves, at the time of the sale to that
person of a pool participation in the ex-
empt pool, is:

(1) A futures commission merchant
registered pursuant to section 4d of the
Act;

(2) A broker or dealer registered pur-
suant to section 15 of the Securities
Exchange Act of 1934;

(3) A registered commodity pool op-
erator who has been registered and ac-
tive as such for two years or who oper-
ates pools which, in the aggregate,
have total assets in excess of $5,000,000;

(4) A registered commodity trading
advisor who has been registered and ac-
tive as such for two years or who pro-
vides commodity interest trading ad-
vice to commodity accounts which, in
the aggregate, have total assets in ex-
cess of $5,000,000 deposited at one or
more futures commission merchants;
or

(5) The commodity pool operator and
the commodity trading advisor of the
exempt pool offered or sold.

(B) Any person who the commodity
pool operator reasonably believes, at
the time of the sale to that person of a
pool participation in the exempt pool:

(1)(i) Owns securities (including pool
participations) of issuers not affiliated
with such participant and other invest-
ments with an aggregate market value
of at least $2,000,000;
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(ii) Has had on deposit with a futures
commission merchant, for its own ac-
count at any time during the six-
month period preceding the date of sale
to that person of a pool participation
in the exempt pool, at least $200,000 in
exchange-specified initial margin and
option premiums for commodity inter-
est transactions; or

(iii) Owns a portfolio comprised of a
combination of the funds or property
specified in paragraphs (a)(1)(ii)(B)(1)(i)
and (ii) of this section in which the sum
of the funds or property includable
under paragraph (a)(1)(ii)(B)(1)(i), ex-
pressed as a percentage of the min-
imum amount required thereunder, and
the amount of futures margin and op-
tion premiums includable under para-
graph (a)(1)(ii)(B)(1)(ii), expressed as a
percentage of the minimum amount re-
quired thereunder, equals at least one
hundred percent. An example of a com-
posite portfolio acceptable under this
paragraph (a)(1)(ii)(B)(1)(iii) would con-
sist of $1,000,000 in securities and other
property (50% of paragraph
(a)(1)(ii)(B)(1)(i)) and $100,000 in ex-
change-specified initial margin and op-
tion premiums (50% of paragraph
(a)(1)(ii)(B)(1)(ii));

(2) and is:
(i) An investment company registered

under the Investment Company Act of
1940 or a business development com-
pany as defined in section 2(a)(48) of
that Act not formed for the specific
purpose of investing in the exempt
pool;

(ii) A bank as defined in section
3(a)(2) of the Securities Act of 1933 (the
‘‘Securities Act’’), or any savings and
loan association or other institution as
defined in section 3(a)(5)(A) of the Se-
curities Act acting for its own account
or for the account of a qualified eligi-
ble participant;

(iii) An insurance company as defined
in section 2(13) of the Securities Act
acting for its own account or for the
account of a qualified eligible partici-
pant;

(iv) A plan established and main-
tained by a state, its political subdivi-
sions, or any agency or instrumen-
tality of a state or its political subdivi-
sions, for the benefit of its employees,
if such plan has total assets in excess
of $5,000,000;

(v) An employee benefit plan within
the meaning of the Employee Retire-
ment Income Security Act of 1974, Pro-
vided, That the investment decision is
made by a plan fiduciary, as defined in
section 3(21) of such Act, which is a
bank, savings and loan association, in-
surance company, or registered invest-
ment adviser; or that the employee
benefit plan has total assets in excess
of $5,000,000; or, if the plan is self-di-
rected, that investment decisions are
made solely by persons that are quali-
fied eligible participants;

(vi) A private business development
company as defined in section 202(a)(22)
of the Investment Advisers Act of 1940;

(vii) An organization described in sec-
tion 501(c)(3) of the Internal Revenue
Code, with total assets in excess of
$5,000,000;

(viii) A corporation, Massachusetts or
similar business trust, or partnership,
other than a pool, which has total as-
sets in excess of $5,000,000, and is not
formed for the specific purpose of par-
ticipating in the exempt pool;

(ix) A natural person whose indi-
vidual net worth, or joint net worth
with that person’s spouse, at the time
of his purchase in the exempt pool ex-
ceeds $1,000,000;

(x) A natural person who had an indi-
vidual income in excess of $200,000 in
each of the two most recent years or
joint income with that person’s spouse
in excess of $300,000 in each of those
years and has a reasonable expectation
of reaching the same income level in
the current year;

(xi) A pool, trust, insurance company
separate account or bank collective
trust, with total assets in excess of
$5,000,000, not formed for the specific
purpose of participating in the exempt
pool, and whose participation in the ex-
empt pool is directed by a qualified eli-
gible participant; Provided, That except
where the pool, trust, insurance com-
pany separate account or bank collec-
tive trust would constitute a qualified
eligible participant under paragraph
(a)(1)(ii)(D) of this section, no more
than 10 percent of the fair market
value of the assets of such entity are
used to purchase units in exempt pools;
or
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(xii) Except as provided for the gov-
ernmental entities referenced in para-
graph (a)(1)(ii)(B)(2)(iv) of this section,
if otherwise authorized by law to en-
gage in such transactions, a govern-
mental entity (including the United
States, a state, or a foreign govern-
ment) or political subdivision thereof,
or a multinational or supranational en-
tity or an instrumentality, agency, or
department of any of the foregoing;

(C) A person that is not a United
States person for purposes of this Rule
4.7. For the purposes of this paragraph,
the term ‘‘United States’’ means the
United States, its states, territories or
possessions, or an enclave of the United
States government, its agencies or in-
strumentalities, and the following per-
sons are not considered to be ‘‘United
States persons’’:

(1) A natural person who is not a resi-
dent of the United States;

(2) A partnership, corporation or
other entity, other than an entity or-
ganized principally for passive invest-
ment, organized under the laws of a
foreign jurisdiction and which has its
principal places of business in a foreign
jurisdiction;

(3) An estate or trust, the income of
which is not subject to United States
income tax regardless of source;

(4) An entity organized principally
for passive investment such as a pool,
investment company or other similar
entity Provided, That units of partici-
pation in the entity held by United
States persons represent in the aggre-
gate less than 10% of the beneficial in-
terest in the entity, and that such enti-
ty was not formed principally for the
purpose of facilitating investment by
United States persons in a pool with
respect to which the operator is ex-
empt from certain requirements of part
4 of the Commission’s regulations by
virtue of its participants being non-
United States persons;

(5) A pension plan for the employees,
officers or principals of an entity orga-
nized and with its principal place of
business outside the United States; and

(D) An entity in which all of the unit
owners or participants are persons list-
ed in paragraphs (a)(1)(ii)(A) or
(a)(1)(ii)(B) of this section.

(2) Relief. Subject to the conditions
specified in paragraph (a)(3) of this sec-

tion, any registered commodity pool
operator who offers or sells participa-
tions in a pool solely to qualified eligi-
ble participants in an offering which
qualifies for exemption from the reg-
istration requirements of the Securi-
ties Act pursuant to section 4(2) of that
Act or pursuant to Regulation S, 17
CFR 230.901 et seq., and any bank reg-
istered as a commodity pool operator
in connection with a pool that is a col-
lective trust fund whose securities are
exempt from registration under the Se-
curities Act pursuant to section 3(a)(2)
of that Act and are offered or sold,
without marketing to the public, solely
to qualified eligible participants, may
claim any or all of the following relief
with respect to such pool by filing the
notice required by paragraph (a)(3) of
this section.

(i) Disclosure. (A) Exemption from the
specific requirements of §§ 4.21, 4.24,
4.25, and 4.26 with respect to each ex-
empt pool; Provided, That if an offering
memorandum is distributed in connec-
tion with soliciting prospective partici-
pants in the exempt pool, such offering
memorandum must include all disclo-
sures necessary to make the informa-
tion contained therein, in the context
in which it is furnished, not mis-
leading; and that the following state-
ment is prominently disclosed on the
cover page of the offering memo-
randum, or, if none is provided, imme-
diately above the signature line on the
subscription agreement or other docu-
ment that the prospective participant
must execute to become a participant
in the pool:

‘‘PURSUANT TO AN EXEMPTION FROM
THE COMMODITY FUTURES TRADING
COMMISSION IN CONNECTION WITH
POOLS WHOSE PARTICIPANTS ARE LIM-
ITED TO QUALIFIED ELIGIBLE PARTICI-
PANTS, AN OFFERING MEMORANDUM
FOR THIS POOL IS NOT REQUIRED TO BE,
AND HAS NOT BEEN, FILED WITH THE
COMMISSION. THE COMMODITY FUTURES
TRADING COMMISSION DOES NOT PASS
UPON THE MERITS OF PARTICIPATING
IN A POOL OR UPON THE ADEQUACY OR
ACCURACY OF AN OFFERING MEMO-
RANDUM. CONSEQUENTLY, THE COM-
MODITY FUTURES TRADING COMMIS-
SION HAS NOT REVIEWED OR APPROVED
THIS OFFERING OR ANY OFFERING
MEMORANDUM FOR THIS POOL’’.
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(B) Exemption from disclosing the
past performance of exempt pools in
the Disclosure Document of non-ex-
empt pools except to the extent that
such past performance is material to
the non-exempt pool being offered; Pro-
vided, however, That a pool operator
that has claimed exemption hereunder
and elects not to disclose any such per-
formance in the Disclosure Document
of non-exempt pools shall state in a
footnote to the performance disclosure
therein that the operator is operating
or has operated exempt pools whose
performance is not disclosed in this
Disclosure Document.

(ii) Periodic reporting. Exemption
from the specific requirements of
§ 4.22(a) and (b); Provided, That a state-
ment signed and affirmed in accord-
ance with § 4.22(h) is prepared and dis-
tributed to pool participants no less
frequently than quarterly within 30
calendar days after the end of the re-
porting period. This statement must
indicate:

(A) The net asset value of the exempt
pool as of the end of the reporting pe-
riod;

(B) The change in net asset value
from the end of the previous reporting
period; and

(C) The net asset value per out-
standing unit of participation in the
exempt pool as of the end of the report-
ing period.

(iii) Annual report. (A) Exemption
from the specific requirements of
§§ 4.22(c) and (d); Provided, That within
90 calendar days after the end of the
exempt pool’s fiscal year, the com-
modity pool operator files with the
Commission and with the National Fu-
tures Association and distributes to
each participant in lieu of the financial
information and statements specified
by those section, an annual report for
the exempt pool, signed and affirmed in
accordance with § 4.22(h) which con-
tains, at a minimum:

(1) A Statement of Financial Condi-
tion as of the close of the exempt pool’s
fiscal year (elected in accordance with
§ 4.22(g));

(2) A Statement of Income (Loss) for
that year; and

(3) Appropriate footnote disclosure
and any other material information.

(B) Such annual report must be pre-
sented and computed in accordance
with generally accepted accounting
principles consistently applied and, if
certified by an independent public ac-
countant, so certified in accordance
with § 1.16 as applicable.

(C) Legend. (1) If a claim for exemp-
tion has been made pursuant to this
section, the commodity pool operator
must make a statement to that effect
on the cover page of each annual re-
port.

(2) If the annual report is not cer-
tified in accordance with § 1.16, the pool
operator must make a statement to
that effect on the cover page of each
annual report and state that a certified
audit will be provided upon the request
of the holders of a majority of the
units of participation in the pool who
are unaffiliated with the commodity
pool operator.

(iv) Recordkeeping. Exemption from
the specific requirements of § 4.23; Pro-
vided, That the commodity pool oper-
ator must maintain the reports re-
ferred to in paragraphs (a)(2)(ii) and
(a)(2)(iii) of this section and all books
and records prepared in connection
with his activities as the pool operator
of the exempt pool (including, without
limitation, records relating to the
qualifications of qualified eligible par-
ticipants and substantiating any per-
formance representations) at his main
business address and must make such
reports and records available to any
representative of the Commission, the
National Futures Association and the
United States Department of Justice in
accordance with the provisions of § 1.31.

(3) Notice of claim for exemption. (i)
The notice of a claim for exemption
under this section must:

(A) Be in writing;
(B) Provide the name, main business

address, main business telephone num-
ber and the National Futures Associa-
tion commodity pool operator identi-
fication number of the person claiming
the exemption;

(C) Provide the name(s) of the pool(s)
for which the request is made; Provided,
That a single notice representing that
the commodity pool operator antici-
pates operating single-investor pools
may be filed to claim exemption for
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single-investor pools and such notice
need not name each such pool;

(D) Contain representations that (1)
neither the commodity pool operator
nor any of his principals is subject to
any statutory disqualification under
section 8a(2) or 8a(3) of the Act unless
such disqualification arises from a
matter which was previously disclosed
in connection with a previous applica-
tion for registration if such registra-
tion was granted or which was dis-
closed more than thirty days prior to
the filing of the notice under this para-
graph; (2) the commodity pool operator
will comply with the applicable re-
quirements of § 4.7; and (3) the exempt
pool will be offered and operated in
compliance with the applicable re-
quirements of § 4.7;

(E) Specify the relief claimed under
this § 4.7;

(F) State the closing date of the of-
fering or that the offering will be con-
tinuous.

(G) Be signed by the pool operator, as
follows:

If the pool operator is a sole propri-
etorship, by the sole proprietor; if a
partnership, by a general partner; and
if a corporation, by the chief executive
officer or chief financial officer;

(H) Be filed in duplicate with the
Commission at the address specified in
§ 4.2 and with the National Futures As-
sociation at its headquarters office
(Attn: Director of Compliance, Compli-
ance Department); and

(I)(1) Except as provided in paragraph
(a)(3)(i)(C) of this section with respect
to single-investor pools and in para-
graph (a)(3)(i)(I)(2) of this section, be
received by the Commission (i) before
the date the pool first enters into a
commodity interest transaction, if the
relief claimed is limited to that pro-
vided under paragraphs (a)(2) (ii), (iii)
and (iv) of this section; or (ii) prior to
any offer or sale of any participation in
the exempt pool if the claimed relief
includes that provided under
§ 4.7(a)(2)(i).

(2) Where participations in a pool
have been offered or sold in full compli-
ance with part 4, the notice of a claim
for exemption may be filed with the
Commission at any time, Provided,
That the claim for exemption is other-
wise consistent with the duties of the

commodity pool operator and the
rights of pool participants and that the
commodity pool operator notifies the
pool participants of his intention, ab-
sent objection by the holders of a ma-
jority of the units of participation in
the pool who are unaffiliated with the
commodity pool operator within twen-
ty-one days after the date of the notifi-
cation, to file a notice of claim for ex-
emption under Rule 4.7 and such hold-
ers have not objected within such pe-
riod. A commodity pool operator filing
a notice under this paragraph
(a)(3)(i)(I)(2) shall either provide disclo-
sure and reporting in accordance with
the requirements of part 4 to those par-
ticipants objecting to the filing of such
notice or allow such participants to re-
deem their units of participation in the
pool within three months of the filing
of such notice.

(ii) The notice will be effective upon
receipt by the Commission with respect
to each pool for which it was made,
Provided, That any notice which does
not include all the required informa-
tion shall not be effective, and that if
at the time the Commission receives
the notice, an enforcement proceeding
brought by the Commission under the
Act or the regulations is pending
against the commodity pool operator
or any of its principals, the exemption
will not be effective until twenty-one
calendar days after receipt of the no-
tice by the Commission and that in
such case an exemption may be denied
by the Commission or made subject to
such conditions as the Commission
may impose.

(iii) Any exemption claimed here-
under shall cease to be effective with
respect to a particular pool upon any
change which would cause the com-
modity pool operator for the pool to be
ineligible for the relief claimed with
respect to such pool. The commodity
pool operator must promptly file a no-
tice advising the Commission of such
change.

(4) Any exemption from the require-
ments of §§ 4.21, 4.22, 4.23, 4.24, 4.25 or
4.26 of this part with respect to a pool
shall not affect the obligation of the
commodity pool operator to comply
with all other applicable provisions of
part 4, the Act and the Commission’s
rules and regulations, with respect to
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the pool and with respect to any other
pool such pool operator operates or in-
tends to operate.

(b) Relief for commodity trading advi-
sors—(1) Definitions. For the purposes
of this section:

(i) An exempt account means the ac-
count of a qualified eligible client that
is directed or guided by a commodity
trading advisor pursuant to an effec-
tive claim for exemption under § 4.7.

(ii) The term qualified eligible client
means:

(A) Any person acting, for its own ac-
count or for the account of a qualified
eligible client, who the commodity
trading advisor reasonably believes, at
the time that person opens an exempt
account with the commodity trading
advisor, is a person described in para-
graphs (a)(1)(ii)(A) (1) through (4)
above;

(B) Any person who the commodity
trading advisor reasonably believes, at
the time that person opens an exempt
account with the commodity trading
advisor;

(1)(i) Owns securities (including pool
participations) of issuers not affiliated
with such client and other investments
with an aggregate market value of at
least $2,000,000;

(ii) Has had on deposit with a futures
commission merchant, for its own ac-
count at any time during the six-
month period preceding the date that
person opens an exempt account with
the commodity trading advisor, at
least $200,000 in exchange-specified ini-
tial margin and option premiums for
commodity interest transactions; or

(iii) Owns a portfolio comprised of a
combination of the funds or property
specified in paragraphs (b)(1)(ii)(B)(1)
(i) and (ii) of this section in which the
sum of the funds or property includable
under paragraph (b)(1)(ii)(B)(1)(i), ex-
pressed as a percentage of the min-
imum amount required thereunder, and
the amount of futures margin and op-
tion premiums includable in paragraph
(b)(1)(ii)(B)(1)(ii), expressed as a per-
centage of the minimum amount re-
quired thereunder, equals at least one
hundred percent. An example of a com-
posite portfolio acceptable under this
paragraph (b)(1)(ii)(B)(1)(iii) would con-
sist of $1,000,000 in securities and other
property (50% of paragraph

(b)(1)(ii)(B)(1)(i)) and $100,000 in ex-
change-specified initial margin and op-
tion premiums (50% of paragraph
(b)(1)(ii)(B)(1)(ii));

(2) and is:
(i) An investment company registered

under the Investment Company Act of
1940 or a business development com-
pany as defined in section 2(a)(48) of
that Act not formed for the specific
purpose of opening an exempt account
with the commodity trading advisor;

(ii) A bank as defined in section
3(a)(2) of the Securities Act of 1933 (the
‘‘Securities Act’’), or any savings and
loan association or other institution as
defined in section 3(a)(5)(A) of the Se-
curities Act acting for its own account
or for the account of a qualified eligi-
ble client;

(iii) An insurance company as defined
in section 2(13) of the Securities Act
acting for its own account or for the
account of a qualified eligible client;

(iv) A plan established and main-
tained by a state, its political subdivi-
sions, or any agency or instrumen-
tality of a state or its political subdivi-
sions, for the benefit of its employees,
if such plan has total assets in excess
of $5,000,000;

(v) An employee benefit plan within
the meaning of the Employee Retire-
ment Income Security Act of 1974, Pro-
vided, That the investment decision is
made by a plan fiduciary, as defined in
section 3(21) of such Act, which is a
bank, savings and loan association, in-
surance company, or registered invest-
ment adviser; or that the employee
benefit plan has total assets in excess
of $5,000,000; or, if the plan is self-di-
rected, that investment decisions are
made solely by persons that are quali-
fied eligible clients;

(vi) A private business development
company as defined in section 202(a)(22)
of the Investment Advisers Act of 1940;

(vii) An organization described in sec-
tion 501(c)(3) of the Internal Revenue
Code, with total assets in excess of
$5,000,000;

(viii) A corporation, Massachusetts or
similar business trust, or partnership,
other than a pool, which has total as-
sets in excess of $5,000,000, and is not
formed for the specific purpose of open-
ing an exempt account with the com-
modity trading advisor;
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(ix) A natural person whose indi-
vidual net worth, or joint net worth
with that person’s spouse, at the time
that person opens an exempt account
exceeds $1,000,000;

(x) A natural person who had an indi-
vidual income in excess of $200,000 in
each of the two most recent years or
joint income with that person’s spouse
in excess of $300,000 in each of those
years and has reasonable expectation
of reaching the same income level in
the current year;

(xi) A trust, insurance company sepa-
rate account or bank collective trust,
with total assets in excess of $5,000,000,
not formed for the specific purpose of
opening an exempt account with the
commodity trading advisor, whose in-
vestment in the exempt account is di-
rected by a qualified eligible client or
participant and in which all of the unit
owners or participants, other than the
commodity trading advisor claiming
relief under this section, are qualified
eligible participants;

(xii) Except as otherwise provided in
paragraph (b)(1)(ii)(B)(2)(iv) of this sec-
tion, if otherwise authorized by law to
engage in such transactions, a govern-
mental entity (including the United
States, a state, or a foreign govern-
ment) or political subdivision thereof,
or a multinational or supranational en-
tity or an instrumentality, agency, or
department of any of the foregoing;

(C) An exempt pool as defined in
paragraph (a)(1)(i) of this section;

(D) An entity in which all of the unit
owners or participants, other than the
commodity trading advisor claiming
relief under this section, are persons
listed in paragraphs (b)(1)(ii)(A)
through (b)(1)(ii)(C) of this section; and

(E) Notwithstanding paragraph
(b)(1)(B) of this section, an entity as to
which a notice of eligibility has been
filed pursuant to Rule 4.5 which is op-
erated in accordance with such rule
and in which all unit owners or partici-
pants, other than the commodity trad-
ing advisor claiming relief under this
section, are qualified eligible partici-
pants.

(2) Relief. Subject to the conditions
specified in paragraph (b)(3) of this sec-
tion and upon filing the notice required
by paragraph (b)(3) of this section, any
registered commodity trading advisor

who anticipates directing or guiding
the commodity interest accounts of
qualified eligible clients will be exempt
as follows with respect to the accounts
of qualified eligible clients who have
given due consent to their account
being an exempt account under Rule
4.7.

(i) Disclosure. (A) Exemption from the
specific requirements of §§ 4.31, 4.34,
4.35, and 4.36; Provided, That if the com-
modity trading advisor delivers a bro-
chure or other disclosure statement to
such qualified eligible clients, such
brochure or statement shall include all
additional disclosures necessary to
make the information contained there-
in, in the context in which it is fur-
nished, not misleading; and that the
following statement is prominently
displayed on the cover page of the bro-
chure or statement or, if none is pro-
vided, immediately above the signature
line of the agreement that the client
must execute before it opens an ac-
count with the commodity trading ad-
visor:

‘‘PURSUANT TO AN EXEMPTION FROM
THE COMMODITY FUTURES TRADING
COMMISSION IN CONNECTION WITH AC-
COUNTS OF QUALIFIED ELIGIBLE CLI-
ENTS, THIS BROCHURE OR ACCOUNT
DOCUMENT IS NOT REQUIRED TO BE,
AND HAS NOT BEEN, FILED WITH THE
COMMISSION. THE COMMODITY FUTURES
TRADING COMMISSION DOES NOT PASS
UPON THE MERITS OF PARTICIPATING
IN A TRADING PROGRAM OR UPON THE
ADEQUACY OR ACCURACY OF COM-
MODITY TRADING ADVISOR DISCLO-
SURE. CONSEQUENTLY, THE COMMODITY
FUTURES TRADING COMMISSION HAS
NOT REVIEWED OR APPROVED THIS
TRADING PROGRAM OR THIS BROCHURE
OR ACCOUNT DOCUMENT’’.

(B) Exemption from disclosing the
past performance of exempt accounts
in the Disclosure Document for non-ex-
empt accounts except to the extent
that such past performance is material
to the non-exempt account being of-
fered; Provided, however, That a com-
modity trading advisor that has
claimed exemption hereunder and
elects not to disclose any such per-
formance in the Disclosure Document
for non-exempt accounts shall state in
a footnote to the performance disclo-
sure therein that the advisor is advis-
ing or has advised exempt accounts for
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qualified eligible clients whose per-
formance is not disclosed in this Dis-
closure Document.

(ii) Recordkeeping. Exemption from
the specific requirements of § 4.32; Pro-
vided, That the commodity trading ad-
visor must maintain, at its main busi-
ness office, all books and records pre-
pared in connection with his activities
as the commodity trading advisor of
the qualified eligible clients (including,
without limitation, records relating to
the qualifications of such qualified eli-
gible clients and substantiating any
performance representations) and must
make such records available to any
representative of the Commission, the
National Futures Association and the
United States Department of Justice in
accordance with the provisions of § 1.31.

(3) Notice of claim for exemption. (i)
The notice of a claim for exemption
under this section must:

(A) Be in writing;
(B) Provide the name, main business

address, main business telephone num-
ber and the National Futures Associa-
tion commodity trading advisor identi-
fication number of the person claiming
the exemption;

(C) Contain a representation that the
commodity trading advisor anticipates
providing commodity interest trading
advice to qualified eligible clients and
that it will comply with the applicable
requirements of § 4.7 with respect to ac-
counts of such clients;

(D) Contain a representation that
neither the commodity trading advisor
nor any of its principals is subject to
any statutory disqualification under
section 8a(2) or 8a(3) of the Act unless
such disqualification arises from a
matter which was previously disclosed
in connection with a previous applica-
tion for registration if such registra-
tion was granted or which was dis-
closed more than thirty days prior to
the filing of the notice under this para-
graph;

(E) Specify the relief claimed under
§ 4.7;

(F) Be signed by the commodity trad-
ing advisor, as follows:

If the commodity trading advisor is a
sole proprietorship, by the sole propri-
etor; if a partnership, by a general
partner; and if a corporation, by the

chief executive officer or chief finan-
cial officer;

(G) Be filed in duplicate with the
Commission at the address specified in
§ 4.2 and with the National Futures As-
sociation at its headquarters office
(Attn: Director of Compliance, Compli-
ance Department); and

(H) Be received by the Commission
before the date the commodity trading
advisor first enters into an agreement
to direct or guide the commodity inter-
est account of a qualified eligible cli-
ent pursuant to § 4.7.

(ii) The notice will be effective upon
receipt by the Commission, Provided,
That any notice which does not include
all of the required information shall
not be effective, and that if at the time
the Commission receives the notice, an
enforcement proceeding brought by the
Commission under the Act or the regu-
lations is pending against the com-
modity trading advisor or any of its
principals, the exemption will not be
effective until twenty-one calendar
days after receipt of the notice by the
Commission and that in such case an
exemption may be denied by the Com-
mission or made subject to such condi-
tions as the Commission may impose.

(iii) Any exemption claimed here-
under shall cease to be effective upon
any change which would cause the
commodity trading advisor to be ineli-
gible for the relief claimed. The com-
modity trading advisor must promptly
file a notice advising the Commission
of such change.

(4) Any exemption from the require-
ments of § 4.31, 4.33, 4.34, 4.35, or 4.36
made hereunder shall not affect the ob-
ligation of the commodity trading ad-
visor to comply with all other applica-
ble provisions of part 4, the Act and the
Commission’s rules and regulations,
with respect to any qualified eligible
client and with respect to any other
client to which the commodity trading
advisor provides or intends to provide
commodity interest trading advice.

(c) Insignificant deviations from a term,
condition or requirement of Rule 4.7. (1) A
failure to comply with a term or condi-
tion of § 4.7 will not result in the loss of
the exemption with respect to a par-
ticular pool or client if the commodity
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pool operator or the commodity trad-
ing advisor relying on the exemption
shows that:

(i) The failure to comply did not per-
tain to a term, condition or require-
ment directly intended to protect that
particular qualified eligible participant
or client; and

(ii) The failure to comply was insig-
nificant with respect to the exempt
pool as a whole or to the particular
qualified eligible client of the com-
modity trading advisor; and

(iii) A good faith and reasonable at-
tempt was made to comply with all ap-
plicable terms, conditions and require-
ments of § 4.7.

(2) A transaction made in reliance on
§ 4.7 must comply with all applicable
terms, conditions and requirements of
§ 4.7. Where an exemption is established
only through reliance upon paragraph
(c)(1) of this section, the failure to
comply shall nonetheless be actionable
by the Commission.

[57 FR 34860, Aug. 7, 1992; 57 FR 41173, Sept.
9, 1992, as amended at 60 FR 38182, July 25,
1995]

§ 4.8 Exemption from certain require-
ments of rule 4.26 with respect to
pools offered or sold in certain of-
ferings exempt from registration
under the Securities Act.

(a) Notwithstanding paragraph (d) of
§ 4.26 and subject to the conditions
specified herein, the registered com-
modity pool operator of a pool offered
or sold solely to ‘‘accredited investors’’
as defined in 17 CFR 230.501 in an offer-
ing exempt from the registration re-
quirements of the Securities Act of 1933
pursuant to Rule 505 or 506 of Regula-
tion D, 17 CFR 230.505 or 230.506, may
solicit, accept and receive funds, secu-
rities and other property from prospec-
tive participants in that pool upon fil-
ing with the Commission and providing
to such participants the Disclosure
Document for the pool.

(b) Notwithstanding paragraph (d) of
§ 4.26 and subject to the conditions
specified herein, the registered com-
modity pool operator of a pool offered
or sold in an offering exempt from the
registration requirements of the Secu-
rities Act of 1933 pursuant to Rule 505
or 506 of Regulation D, 17 CFR 230.505
or 230.506, that is operated in compli-

ance with, and has filed the notice re-
quired by, § 4.12(b) may solicit, accept
and receive funds, securities and other
property from prospective participants
in that pool upon filing with the Com-
mission and providing to such partici-
pants the Disclosure Document for the
pool.

(c) The relief provided under § 4.8 is
not available if an enforcement pro-
ceeding brought by the Commission
under the Act or the regulations is
pending against the commodity pool
operator or any of its principals or if
the commodity pool operator or any of
its principals is subject to any statu-
tory disqualification under §§ 8a(2) or
8a(3) of the Act.

[57 FR 34865, Aug. 7, 1992; 57 FR 41173, Sept.
9, 1992, as amended at 60 FR 38182, July 25,
1995]

§ 4.9 [Reserved]

§ 4.10 Definitions.

For purposes of this part:
(a) Commodity interest means:
(1) Any contract for the purchase or

sale of a commodity for future deliv-
ery; and

(2) Any contract, agreement or trans-
action subject to Commission regula-
tion under section 4c or 19 of the Act.

(b) Net asset value means total assets
minus total liabilities, determined in
accord with generally accepted ac-
counting principles, with each position
in a commodity interest accounted for
at fair market value.

(c) Participant means any person that
has any direct financial interest in a
pool (e.g., a limited partner).

(d)(1) Pool means any investment
trust, syndicate or similar form of en-
terprise operated for the purpose of
trading commodity interests.

(2) Multi-advisor pool means a pool in
which:

(i) No commodity trading advisor is
allocated or intended to be allocated
more than twenty-five percent of the
pool’s funds available for commodity
interest trading; and

(ii) No investee pool is allocated or
intended to be allocated more than
twenty-five percent of the pool’s net
asset value.

VerDate 18<APR>2000 13:33 Apr 19, 2000 Jkt 190050 PO 00000 Frm 00178 Fmt 8010 Sfmt 8010 Y:\SGML\190050T.XXX pfrm03 PsN: 190050T



179

Commodity Futures Trading Commission § 4.10

(3) Principal-protected pool means a
pool (commonly referred to as a ‘‘guar-
anteed pool’’) that is designed to limit
the loss of the initial investment of its
participants.

(4) Investee pool means any pool in
which another pool or account partici-
pates or invests, e.g., as a limited part-
ner thereof.

(5) Major investee pool means, with re-
spect to a pool, any investee pool that
is allocated or intended to be allocated
at least ten percent of the net asset
value of the pool.

(e)(1) Principal, when referring to a
person that is a principal of a par-
ticular entity, means:

(i) Any person including, but not lim-
ited to, a sole proprietor, general part-
ner, officer or director, or person occu-
pying a similar status or performing
similar functions, having the power, di-
rectly or indirectly, through agree-
ment or otherwise, to exercise a con-
trolling influence over the activities of
the entity;

(ii) Any holder or any beneficial
owner of ten percent or more of the
outstanding shares of any class of
stock of the entity; and

(iii) Any person who has contributed
ten percent or more of the capital of
the entity.

(2) Trading principal means:
(i) With respect to a commodity pool

operator, a principal who participates
in making trading decisions for a pool,
or who supervises, or has authority to
allocate pool assets to, persons so en-
gaged; and

(ii) With respect to a commodity
trading advisor, a principal who par-
ticipates in making trading decisions
for the account of a client or who su-
pervises or selects persons so engaged.

(f) Direct, as used in the context of
trading commodity interest accounts,
refers to agreements whereby a person
is authorized to cause transactions to
be effected for a client’s commodity in-
terest account without the client’s spe-
cific authorization.

(g) Trading program refers to the pro-
gram pursuant to which a person (1) di-
rects a client’s commodity interest ac-
count, or (2) guides the client’s com-
modity interest trading by means of a
systematic program that recommends
specific transactions.

(h) Trading manager means, with re-
spect to a pool, any person, other than
the commodity pool operator of the
pool, having sole or partial authority
to allocate pool assets to commodity
trading advisors or investee pools.

(i) Major commodity trading advisor
means, with respect to a pool, any
commodity trading advisor that is allo-
cated or is intended to be allocated at
least ten percent of the pool’s funds
available for commodity interest trad-
ing. For this purpose, the percentage
allocation shall be the amount of funds
allocated to the trading advisor by
agreement with the commodity pool
operator (or trading manager) on be-
half of the pool, expressed as a percent-
age of the lesser of the aggregate value
of the assets allocated to the pool’s
trading advisors or the net assets of
the pool at the time of allocation.

(j) Break-even point—(1) Means the
trading profit that a pool must realize
in the first year of a participant’s in-
vestment to equal all fees and expenses
such that such participant will recoup
its initial investment, as calculated
pursuant to rules promulgated by a
registered futures association pursuant
to section 17(j) of the Act; and

(2) Must be expressed both as a dollar
amount and as a percentage of the min-
imum unit of initial investment and
assume redemption of the initial in-
vestment at the end of the first year of
investment.

(k) Draw-down means losses experi-
enced by a pool or account over a speci-
fied period.

(l) Worst peak-to-valley draw-down
means the greatest cumulative per-
centage decline in month-end net asset
value due to losses sustained by a pool,
account or trading program during any
period in which the initial month-end
net asset value is not equaled or ex-
ceeded by a subsequent month-end net
asset value. Such decline must be ex-
pressed as a percentage of the initial
month-end net asset value, together
with an indication of the months and
year(s) of such decline from the initial
month-end net asset value to the low-
est month-end net asset value of such
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1 For example, a worst peak-to-valley draw-
down of ‘‘4 to 8–92/25%’’ means that the peak-
to-valley draw-down lasted from April to Au-
gust of 1992 and resulted in a twenty-five per-
cent cumulative draw-down.

decline.1 For purposes of §§ 4.25 and 4.35,
a peak-to-valley draw-down which
began prior to the beginning of the
most recent five calendar years is
deemed to have occurred during such
five- calendar-year period.

[46 FR 26013, May 9, 1981, as amended at 49
FR 8225, Mar. 5, 1984; 60 FR 38182, July 25,
1995]

§ 4.11 Exemption from section 4n(3)(B).
The provisions of section 4n(3)(B) of

the Act shall not apply to any com-
modity pool operator or commodity
trading advisor that is registered under
the Act as such or that is exempt from
such registration.

§ 4.12 Exemption from provisions of
part 4.

(a) In general. (1) The Commission
may exempt any person or any class or
classes of persons from any provision of
this part 4 if it finds that the exemp-
tion is not contrary to the public inter-
est and the purposes of the provisions
from which the exemption is sought.

(2) The Commission may grant the
exemption subject to such terms and
conditions as it may find appropriate.

(b) Exemption from subpart B for cer-
tain commodity pool operators. (1) Any
person who is registered as a com-
modity pool operator, or has applied
for such registration, may claim any or
all of the relief available under para-
graph (b)(2) of this section if:

(i) The pool for which it makes such
claim:

(A) Will be offered and sold pursuant
to the Securities Act of 1933 or pursu-
ant to an exemption from said Act;

(B) Will generally and routinely en-
gage in the buying and selling of secu-
rities and securities derived instru-
ments;

(C) Will not enter into commodity fu-
tures and commodity options contracts
for which the aggregate initial margin
and premiums exceed 10 percent of the
fair market value of the pool’s assets,
after taking into account unrealized
profits and unrealized losses on any

such contracts it has entered into; Pro-
vided, however, That in the case of an
option that is in-the-money at the time
of purchase, the in-the-money amount
as defined in § 190.01(x) may be excluded
in computing such 10 percent; and

(D) Will trade such commodity inter-
ests in a manner solely incidental to
its securities trading activities.

(ii) Each existing participant and
prospective participant in the pool for
which it makes such request is in-
formed in writing of the restrictions
set forth in paragraph (b)(1)(i) (C) and
(D) of this section prior to the date the
pool commences trading commodity in-
terests. The pool operator may furnish
this information by way of the pool’s
Disclosure Document, Account State-
ment, a separate notice or other simi-
lar means.

(2) The commodity pool operator of a
pool which meets the criteria of para-
graph (b)(1) of this section may claim
the following relief:

(i) In the case of § 4.21, that the Com-
mission accept in lieu and in satisfac-
tion of the Disclosure Document speci-
fied by that section an offering memo-
randum for the pool which does not
contain the information required by
§§ 4.24(a), 4.24(b), and 4.24(n); Provided,
however, that the offering memo-
randum:

(A) Is prepared pursuant to the re-
quirements of the Securities Act of
1933, as amended, or the exemption
from said Act pursuant to which the
pool is being offered and sold;

(B) Contains the information re-
quired by §§ 4.24(c) through (m) and (o)
through (u); and

(C) Complies with the requirements
of §§ 4.24(v) and (w).

(ii) In the case of § 4.22 (a) and (b),
that the Commission accept in lieu and
in satisfaction of the Account State-
ment and prescribed frequency respec-
tively specified by those sections a
statement which indicates the net
asset value of the pool as of the end of
the reporting period and the change in
net asset value from the end of the pre-
vious reporting period, to be prepared
and distributed no less frequently than
quarterly; Provided, however, That each
such statement complies with the
other requirements of § 4.22 (a) and (b),
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including the references in those sec-
tions to § 4.22 (g) and (h).

(iii) In the case of § 4.22 (c) through
(e), that the Commission accept in lieu
and in satisfaction of the financial in-
formation and statements in the An-
nual Report specified by those sections
an annual report for the pool which
contains, at a minimum, a Statement
of Financial Condition as of the close
of the pool’s fiscal year and a State-
ment of Income (Loss) for that year;
Provided, however, That:

(A) Each such annual report complies
with the other requirements of § 4.22(c),
including the reference in that section
to § 4.22(h) and the requirement in
§ 4.22(c)(5) that the annual report must
contain appropriate footnote disclosure
and further material information; and

(B) The financial statements in such
annual report must be presented and
computed in accordance with generally
accepted accounting principles consist-
ently applied and must be certified by
an independent public accountant.

(iv) In the case of § 4.23(a) (10) and
(11), to exempt the pool operator from
the requirements of those sections with
respect to the pool.

(3) Any registered commodity pool
operator who desires to claim the relief
available under this § 4.12(b) must file a
claim of exemption with the Commis-
sion. Such claim must:

(i) Be in writing;
(ii) Provide the name, main business

address and main business telephone
number of the registered commodity
pool operator, or applicant for such
registration, making the request;

(iii) Provide the name of the com-
modity pool for which the request is
being made;

(iv) Contain representations that the
pool will be operated in compliance
with paragraph (b)(1)(i) of this section
and the pool operator will comply with
the requirements of paragraph (b)(1)(ii)
of this section;

(v) Specify the relief sought under
paragraph (b)(2) of this section;

(vi) Be signed by the pool operator,
as follows: If the pool operator is a sole
proprietorship, the request must be
signed by the sole proprietor; if a part-
nership, by a general partner; and if a
corporation, by the chief executive of-
ficer or chief financial officer; and

(vii) Be filed, along with a copy, with
the Commission at the address speci-
fied in § 4.2.

(viii) A copy also must be filed with
the National Futures Association at its
headquarters office (Attn: Director of
Compliance, Compliance Department).

(4)(i) The claim of exemption must be
filed before the date the commodity
pool first enters into a commodity in-
terest transaction.

(ii) The claim of exemption shall be
effective upon filing; Provided, however,
That any exemption claimed hereunder
shall cease to be effective upon any
change which would render the rep-
resentations made pursuant to para-
graph (b)(3)(iv) of this section inac-
curate or the continuation of such rep-
resentations false or misleading.

(5)(i) If a claim of exemption has been
made under § 4.12(b)(2)(i), the com-
modity pool operator must make a
statement to that effect on the cover
page of each offering memorandum, or
amendment thereto, that it is required
to file with the Commission pursuant
to § 4.26.

(ii) If a claim of exemption has been
made with respect to paragraph
(b)(2)(iii) of this section, the pool oper-
ator must make a statement to that ef-
fect on the cover page of each annual
report that it is required to file with
the Commission pursuant to § 4.22(c).

(6)(i) Any claim of exemption effec-
tive hereunder shall be effective only
with respect to the pool for which it
has been made.

(ii) The effectiveness of such claim
shall not affect the obligations of the
commodity pool operator to comply
with all other applicable provisions of
this part 4, the Act and the Commis-
sion’s rules and regulations issued
thereunder with respect to the pool and
any other pool the pool operator oper-
ates or intends to operate.

[52 FR 41984, Nov. 2, 1987, as amended at 60
FR 38183, July 25, 1995]

§ 4.13 Exemption from registration as
a commodity pool operator.

(a) A person is not required to reg-
ister under the Act as a commodity
pool operator if:

(1)(i) It does not receive any com-
pensation or other payment, directly
or indirectly, for operating the pool,
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except reimbursement for the ordinary
administrative expenses of operating
the pool;

(ii) It operates only one commodity
pool at any time;

(iii) It is not otherwise required to
register with the Commission and is
not a business affiliate of any person
required to register with the Commis-
sion; and

(iv) Neither the person nor any other
person involved with the pool does any
advertising in connection with the pool
(for purposes of this section, adver-
tising includes the systematic solicita-
tion of prospective participants by
telephone or seminar presentation); or

(2)(i) The total gross capital con-
tributions it receives for units of par-
ticipation in all of the pools that it op-
erates or that it intends to operate do
not in the aggregate exceed $200,000;
and

(ii) None of the pools operated by it
has more than 15 participants at any
time. For purposes of computing the
number of participants for paragraph
(a)(2)(ii) of this section, the following
participants shall be excluded:

(A) The pool’s operator, commodity
trading advisor, and the principals
thereof; and

(B) Any relative, spouse or relative of
such spouse living in the same house-
hold as such participant.

(b)(1) No person who is exempt from
registration as a commodity pool oper-
ator under paragraph (a)(1) or (a)(2) of
this section and who is not registered
as such pursuant to that exemption
may, directly or indirectly, solicit, ac-
cept or receive funds, securities or
other property from any prospective
participant in a pool that it operates or
that it intends to operate unless, on or
before the date it engages in that ac-
tivity, the person delivers or causes to
be delivered to the prospective partici-
pant a written statement that must
disclose this fact as follows: ‘‘The com-
modity pool operator of this pool is not
required to register, and has not reg-
istered, with the Commodity Futures
Trading Commission. Therefore, unlike
a registered commodity pool operator,
this commodity pool operator is not re-
quired by the Commission to furnish a
Disclosure Document, periodic Account
Statements, and an Annual Report to

participants in the pool.’’ The person
must:

(i) Describe in the statement the ex-
emption pursuant to which it is not
registered as a commodity pool oper-
ator;

(ii) Provide its name, main business
address and main business telephone
number on the statement;

(iii) Manually sign the statement as
follows: if such person is a corporation,
by the chief executive officer, chief fi-
nancial officer or counterpart thereto;
if a partnership, by a general partner;
and if a sole proprietorship, by the sole
proprietor; and

(iv) By the earlier of seven business
days after the date the statement is
first delivered to a prospective partici-
pant and the date upon which the pool
commences trading in commodity in-
terests:

(A) File two copies of the statement
with the Commission at the address
specified in § 4.2; and

(B) File one copy of the statement
with the National Futures Association
at its headquarters office (Attn: Direc-
tor of Compliance, Compliance Depart-
ment).

(2) Each person who is exempt from
registration as a commodity pool oper-
ator under paragraph (a)(1) or (a)(2) of
this section and who is not registered
as such pursuant to that exemption
must:

(i)(A) Promptly furnish to each par-
ticipant in each pool that it operates a
copy of the monthly statement for the
pool that such person received from a
futures commission merchant pursuant
to § 1.33, and

(B) Clearly show on such statement,
or on an accompanying supplemental
statement, the net profit or loss on all
commodity interests closed since the
date of the previous statement; and

(ii)(A) Maintain all books and records
prepared in connection with its activi-
ties as a commodity pool operator for a
period of five years from the date of
preparation, and

(B) Keep such books and records
readily accessible during the first two
years of the five-year period. All such
books and records shall be open to in-
spection by any representative of the
Commission or the United States De-
partment of Justice.
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(c) Each person who applies for reg-
istration as a commodity pool operator
must include with its initial applica-
tion the financial statements and other
information required by § 4.22(c) (1)
through (5) for each pool it operates
when such application is made. That
information must be presented and
computed in accordance with generally
accepted accounting principles consist-
ently applied. If the person is granted
registration as a commodity pool oper-
ator, it must comply with this part 4
with respect to each pool it operates.
The provisions of this paragraph (c)
shall apply even though such person
was exempt from registration as a com-
modity pool operator pursuant to the
provisions of paragraph (a) of this sec-
tion at the time it applied for registra-
tion.

(d) If a person exempt from registra-
tion under the Act as a commodity
pool operator under paragraph (a)(1) or
(a)(2) of this section registers as a com-
modity pool operator, that person must
comply with this part 4 as if such per-
son were not exempt from registration
as a commodity pool operator.

(Approved by the Office of Management and
Budget under control number 3038–0005)

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n,
8a, 15 and 17, Commodity Exchange Act (7
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19
and 21; 5 U.S.C. 552 and 552b))

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 47 FR 57011, Dec. 22,
1982; 50 FR 15883, Apr. 23, 1985]

§ 4.14 Exemption from registration as
a commodity trading advisor.

(a) A person is not required to reg-
ister under the Act as a commodity
trading advisor if:

(1) It is a dealer, processor, broker, or
seller in cash market transactions of
any commodity (or product thereof)
and the person’s commodity trading
advice is solely incidental to the con-
duct of its cash market business;

(2) It is a non-profit, voluntary mem-
bership, trade association or farm orga-
nization and the person’s commodity
trading advice is solely incidental to
the conduct of its business as such as-
sociation or organization;

(3) It is registered under the Act as
an associated person and the person’s
commodity trading advice is issued

solely in connection with its employ-
ment as an associated person;

(4) It is registered under the Act as a
commodity pool operator and the per-
son’s commodity trading advice is di-
rected solely to, and for the sole use of,
the pool or pools for which it is so reg-
istered;

(5) It is exempt from registration as a
commodity pool operator and the per-
son’s commodity trading advice is di-
rected solely to, and for the sole use of,
the pool or pools for which it is so ex-
empt;

(6) It is registered under the Act as
an introducing broker and the person’s
trading advice is solely in connection
with its business as an introducing
broker;

(7) It is registered under the Act as a
leverage transaction merchant and the
person’s trading advice is solely in con-
nection with its business as a leverage
transaction merchant;

(8) It is registered as an investment
adviser under the Investment Advisers
Act of 1940 or is excluded from the defi-
nition of the term ‘‘investment ad-
viser’’ pursuant to the provisions of
sections 202(a)(2) and 202(a)(11) of that
Act; Provided, however, That:

(i) The person’s commodity interest
trading advice:

(A) Is directed solely to, and for the
sole use of, entities which are excluded
from the definition of the term ‘‘pool’’
under § 4.5 or are qualifying entities
under § 4.5 for which a notice of eligi-
bility has been filed;

(B) Is solely incidental to its business
of providing securities advice to each
such entity; and

(C) Employs only such strategies as
are consistent with eligibility status
under § 4.5.

(ii) The person is not otherwise hold-
ing itself out as a commodity trading
advisor; and

(iii) Prior to the date upon which
such person intends to engage in busi-
ness as a commodity trading advisor,
the person files a notice of exemption
with the Commission.

(A) The notice must provide the
name, main business address and main
business telephone number of the per-
son filing the notice.

(B) The notice must represent that
the person qualifies for exemption
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under this § 4.14(a)(8) and that it will
comply with the criteria of this sec-
tion.

(C) The notice shall be effective upon
filing; Provided, however, That an ex-
emption claimed hereunder shall cease
to be effective upon any change which
would render the representations made
pursuant to paragraph (a)(8)(iii)(B) of
this section inaccurate or the continu-
ation of such representations false or
misleading.

(iv) In the event a person who has
filed a notice of exemption under this
paragraph (a)(8) subsequently becomes
registered as a commodity trading ad-
visory, the person must file a supple-
mental notice of that fact.

(v) Any notice required to be filed
hereunder must be:

(A) In writing;
(B) Signed by a duly authorized rep-

resentative; and
(C) Filed, along with a copy, with the

Commission at the address specified in
§ 4.2.

(D) A copy also must be filed with
the National Futures Association at its
headquarters office (ATTN: Director of
Compliance, Compliance Department);
or

(9) It does not engage in any of the
following activities:

(i) Directing client accounts; or
(ii) Providing commodity trading ad-

vice based on, or tailored to, the com-
modity interest or cash market posi-
tions or other circumstances or charac-
teristics of particular clients.

(b) For purposes of this section,
‘‘cash market transactions’’ shall not
include transactions involving con-
tracts for the purchase or sale of a
commodity for future delivery or
transactions subject to Commission
regulation under section 4c or 19 of the
Act.

(c) If a person exempt from registra-
tion under the Act as a commodity
trading advisor under paragraph (a) of
this section registers as a commodity
trading advisor, that person must com-
ply with this part 4 as if such person

were not exempt from registration as a
commodity trading advisor.

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and
23 (1982); 5 U.S.C. 552 and 552b)

[46 FR 26013, May 8, 1981; 46 FR 26761, May 15,
1981; 48 FR 35298, Aug. 3, 1983; 49 FR 5526, Feb.
13, 1984; 52 FR 41985, Nov 2, 1987; 52 FR 43827,
Nov 16, 1987; 65 FR 12943, Mar. 10, 2000]

§ 4.15 Continued applicability of anti-
fraud section.

The provisions of section 4o of the
Act shall apply to any person even
though such person is exempt from reg-
istration under this part 4, and it shall
continue to be unlawful for any such
person to violate section 4o of the Act.

[50 FR 15884, Apr. 23, 1985]

§ 4.16 Prohibited representations.
It shall be unlawful for any com-

modity pool operator, commodity trad-
ing advisor, principal thereof or person
who solicits therefor to represent or
imply in any manner whatsoever that
such commodity pool operator or com-
modity trading advisor has been spon-
sored, recommended or approved, or
that its abilities or qualifications have
in any respect been passed upon, by the
Commission, the Federal government
or any agency thereof.

Subpart B—Commodity Pool
Operators

§ 4.20 Prohibited activities.
(a)(1) Except as provided in para-

graph (a)(2) of this section, a com-
modity pool operator must operate its
pool as an entity cognizable as a legal
entity separate from that of the pool
operator.

(2) The Commission may exempt a
corporation from the requirements of
paragraph (a)(1) of this section if;

(i) The corporation represents in
writing to the Commission that each
participant in its pool will be issued
stock or other evidences of ownership
in the corporation for all funds, securi-
ties or other property that the partici-
pant contributes for the purchase of an
ownership interest in the pool;
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(ii) The corporation demonstrates to
the satisfaction of the Commission
that it has estabilshed procedures ade-
quate to assure compliance with para-
graphs (b) and (c) of this section; and

(iii) The Commission finds that the
exemption is not contrary to the public
interest and to the purposes of the pro-
vision from which the exemption is
sought.

(b) All funds, securities or other
property received by a commodity pool
operator from an existing or prospec-
tive pool participant for the purchase
of an interest or as an assessment
(whether voluntary or involuntary) on
an interest in a pool that it operates or
that it intends to operate must be re-
ceived in the pool’s name.

(c) No commodity pool operator may
commingle the property of any pool
that it operates or that it intends to
operate with the property of any other
person.

(Approved by the Office of Management and
Budget under control number 3038–0005)

[46 FR 26013, May 8, 1981, as amended at 46
FR 34311, July 1, 1981; 46 FR 63035, Dec. 30,
1981]

§ 4.21 Required delivery of pool Disclo-
sure Document.

(a) No commodity pool operator reg-
istered or required to be registered
under the Act may, directly or indi-
rectly, solicit, accept or receive funds,
securities or other property from a pro-
spective participant in a pool that it
operates or that it intends to operate
unless, on or before the date it engages
in that activity, the commodity pool
operator delivers or causes to be deliv-
ered to the prospective participant a
Disclosure Document for the pool con-
taining the information set forth in
§ 4.24; Provided, however, that where the
prospective participant is an accred-
ited investor, as defined in 17 CFR
230.501(a), a notice of intended offering
and statement of the terms of the in-
tended offering may be provided prior
to delivery of a Disclosure Document,
subject to compliance with rules pro-
mulgated by a registered futures asso-
ciation pursuant to section 17(j) of the
Act.

(b) The commodity pool operator
may not accept or receive funds, secu-
rities or other property from a prospec-

tive participant unless the pool oper-
ator first receives from the prospective
participant an acknowledgment signed
and dated by the prospective partici-
pant stating that the prospective par-
ticipant received a Disclosure Docu-
ment for the pool. Where a Disclosure
Document is delivered to a prospective
pool participant by electronic means,
in lieu of a manually signed and dated
acknowledgment, the pool operator
may establish receipt by electronic
means that use a unique identifier to
confirm the identity of the recipient of
such Disclosure Document, Provided,
however, That the requirement of
§ 4.23(a)(3) to retain the acknowledg-
ment specified in this paragraph (b) ap-
plies equally to such substitute evi-
dence of receipt, which must be re-
tained either in hard copy form or in
another form approved by the Commis-
sion.

[60 FR 38183, July 25, 1995, as amended at 62
FR 39115, July 22, 1997]

§ 4.22 Reporting to pool participants.
(a) Each commodity pool operator

registered or required to be registered
under the Act must periodically dis-
tribute to each participant in each pool
that it operates, within 30 calendar
days after the last date of the report-
ing period prescribed in paragraph (b)
of this section, an Account Statement,
which shall be presented in the form of
a Statement of Income (Loss) and a
Statement of Changes in Net Asset
Value, for the prescribed period. These
financial statements must be presented
and computed in accordance with gen-
erally accepted accounting principles
consistently applied. The Account
Statement must be signed in accord-
ance with paragraph (h) of this section.

(1) The portion of the Account State-
ment which must be presented in the
form of a Statement of Income (Loss)
must separately itemize the following
information:

(i) The total amount of realized net
gain or loss on commodity interest po-
sitions liquidated during the reporting
period;

(ii) The change in unrealized net gain
or loss on commodity interest posi-
tions during the reporting period;

(iii) The total amount of net gain or
loss from all other transactions in
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which the pool engaged during the re-
porting period, including interest and
dividends earned on funds not paid as
premiums or used to margin the pool’s
commodity interest positions;

(iv) The total amount of all manage-
ment fees during the reporting period;

(v) The total amount of all advisory
fees during the reporting period;

(vi) The total amount of all broker-
age commissions during the reporting
period;

(vii) The total amount of other fees
for commodity interest and other in-
vestment transactions during the re-
porting period; and

(viii) The total amount of all other
expenses incurred or accrued by the
pool during the reporting period.

(2) The portion of the Account State-
ment that must be presented in the
form of a Statement of Changes in Net
Asset Value must separately itemize
the following information:

(i) The net asset value of the pool as
of the beginning of the reporting pe-
riod;

(ii) The total amount of additions to
the pool, whether voluntary or invol-
untary, made during the reporting pe-
riod;

(iii) The total amount of withdrawals
from and redemption of participation
units in the pool, whether voluntary or
involuntary, for the reporting period;

(iv) The total net income or loss of
the pool during the reporting period;

(v) The net asset value of the pool as
of the end of the reporting period; and

(vi)(A) The net asset value per out-
standing participation unit in the pool
as of the end of the reporting period, or

(B) The total value of the partici-
pant’s interest or share in the pool as
of the end of the reporting period.

(3) The Account Statement must also
disclose any material business dealings
between the pool, the pool’s operator,
commodity trading advisor, futures
commission merchant, or the prin-
cipals thereof that previously have not
been disclosed in the pool’s Disclosure
Document or any amendment thereto,
other Account Statements or Annual
Reports.

(b) The Account Statement must be
distributed at least monthly in the
case of pools with net assets of more
than $500,000 at the beginning of the

pool’s fiscal year, and otherwise at
least quarterly; Provided, however, That
an Account Statement for the last re-
porting period of the pool’s fiscal year
need not be distributed if the Annual
Report required by paragraph (c) of
this section is sent to pool participants
within 45 calendar days after the end of
the fiscal year. The requirement to dis-
tribute an Account Statement shall
commence as of the date the pool is
formed as specified in paragraph (g)(1)
of this section.

(c) Each commodity pool operator
registered or required to be registered
under the Act must distribute an An-
nual Report to each participant in each
pool that it operates, and must file two
copies of the Report with the Commis-
sion, within 90 calendar days after the
end of the pool’s fiscal year or the per-
manent cessation of trading, whichever
is earlier, but in no event longer than
90 days after funds are returned to pool
participants; Provided, however, That if
during any calendar year the com-
modity pool operator did not operate a
commodity pool, the pool operator
must so notify the Commission within
30 calendar days after the end of such
calendar year. The first fiscal year for
which an Annual Report is due shall be
the first fiscal year that begins on or
after January 1, 1979. The Annual Re-
port must be signed pursuant to para-
graph (h) of this section and must con-
tain the following:

(1) The net asset value of the pool as
of the end of each of the pool’s two pre-
ceding fiscal years.

(2)(i) The net asset value per out-
standing participation unit in the pool
as of the end of each of the pool’s two
preceding fiscal years, or

(ii) The total value of the partici-
pant’s interest or share in the pool as
of the end of each of the pool’s two pre-
ceding fiscal years.

(3) A Statement of Financial Condi-
tion as of the close of the pool’s fiscal
year and preceding fiscal year.

(4) Statements of Income (Loss),
Changes in Financial Position, and
Changes in Ownership Equity, for the
period between (i) the later of: (A) the
date of the most recent Statement of
Financial Condition delivered to the
Commission pursuant to this para-
graph (c), (B) January 1, 1979, or (C) the
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date of the formation of the pool, and
(ii) the close of the pool’s fiscal year,
together with Statements of Income
(Loss), Changes in Financial Position,
and Changes in Ownership Equity for
the corresponding period of the pre-
vious fiscal year.

(5) Appropriate footnote disclosure
and such further material information
as may be necessary to make the re-
quired statements not misleading.

(d) The financial statements in the
Annual Report must be presented and
computed in accordance with generally
accepted accounting principles consist-
ently applied and must be certified by
an independent public accountant. The
certification must be in accordance
with § 1.16, except that the following re-
quirements of that section shall not
apply:

(1) The audit objectives of § 1.16(d)(1)
concerning the periodic computation of
minimum capital and property in seg-
regation;

(2) All other references in § 1.16 to the
segregation requirements; and

(3) Sections 1.16(c)(5), (d)(2), (e)(2),
and (f).

(e) The Statement of Income (Loss)
required by this section must itemize
brokerage commissions, management
fees, advisory fees, incentive fees, in-
terest income and expense, total real-
ized net gain or loss from commodity
interest trading, and change in unreal-
ized net gain or loss on commodity in-
terest positions during the pool’s fiscal
year. Gains and losses on commodity
interests need not be itemized by com-
modity or by specific delivery or expi-
ration date.

(f)(1) In the event the commodity
pool operator finds that it cannot dis-
tribute the Annual Report for a pool
that it operates within the time speci-
fied in paragraph (c) of this section
without substantial undue hardship, it
may file with the Commission an appli-
cation for extension of time to a speci-
fied date not more than 90 calendar
days after the date as of which the An-
nual Report was to have been distrib-
uted. The application must be made by
the pool operator and must:

(i) State the name of the pool for
which the application is being made;

(ii) State the reasons for the re-
quested extension;

(iii) Indicate that the inability to
make a timely filing is due to cir-
cumstances beyond the control of the
pool operator, if such is the case, and
describe briefly the nature of such cir-
cumstances;

(iv) Contain an undertaking to file
the Annual Report on or before the
date specified in the application; and

(v) Be filed with the Commission
prior to the date on which the Annual
Report is due.

(2) The application must be accom-
panied by a letter from the inde-
pendent public accountant answering
the following questions:

(i) What specifically are the reasons
for the extension request?

(ii) Do you have any indication from
the part of your audit completed to
date that would lead you to believe
that the commodity pool operator was
or is not meeting the segregation or
recordkeeping requirements of this
part 4?

(3) Within ten calendar days after re-
ceipt of an application for an extension
of time, the Commission shall:

(i) Notify the commodity pool oper-
ator of the grant or denial of the re-
quested extension, or

(ii) Indicate to the pool operator that
additional time is required to analyze
the request, in which case the amount
of time needed will be specified.

(g)(1) A commodity pool operator
may initially elect any fiscal year for a
pool, but the first fiscal year may not
end more than one year after the pool’s
formation. For purposes of this section,
a pool shall be deemed to be formed as
of the date the pool operator first re-
ceives funds, securities or other prop-
erty for the purchase of an interest in
the pool.

(2) If a commodity pool operator
elects a fiscal year other than the cal-
endar year, it must give written notice
of the election to all participants and
must file the notice with the Commis-
sion within 90 calendar days after the
date of the pool’s formation. If this no-
tice is not given, the pool operator will
be deemed to have elected the calendar
year as the pool’s fiscal year.

(3) The commodity pool operator
must continue to use the elected fiscal
year for the pool unless it provides
written notice of any proposed change
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to all participants and files such notice
with the Commission at least 90 days
before the change and the Commission
does not disapprove the change within
30 days after the filing of the notice.

(h)(1) Each Account Statement and
Annual Report must contain a signed
oath or affirmation that, to the best of
the knowledge and belief of the indi-
vidual making the oath or affirmation,
the information contained in the docu-
ment is accurate and complete; Pro-
vided, however, That it shall be unlaw-
ful for the individual to make such
oath or affirmation if the individual
knows or should know that any of the
information in the document is not ac-
curate and complete.

(2) There must be typed beneath the
signed oath or affirmation:

(i) The name of the individual sign-
ing the document;

(ii) The capacity in which he is sign-
ing;

(iii) The name of the commodity pool
operator for whom he is signing; and

(iv) The name of the commodity pool
for which the document is being dis-
tributed.

(3) If the commodity pool operator is
a sole proprietorship, the oath or affir-
mation must be made by the sole pro-
prietor; if a partnership, by a general
partner; and if a corporation, by the
chief executive officer or chief finan-
cial officer.

(Approved by the Office of Management and
Budget under control number 3038–0005)

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n,
8a, 15 and 17, Commodity Exchange Act (7
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19
and 21; 5 U.S.C. 552 and 552b))

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 47 FR 57011, Dec. 22,
1982; 52 FR 41986, Nov. 2, 1987]

§ 4.23 Recordkeeping.
Each commodity pool operator reg-

istered or required to be registered
under the Act must make and keep the
following books and records in an accu-
rate, current and orderly manner at its
main business office and in accordance
with § 1.31. All books and records re-
quired by this section except those re-
quired by paragraphs (a)(3), (a)(4),
(b)(1), (b)(2) and (b)(3) must be made
available to participants for inspection
and copying during normal business

hours at the main business office of the
pool operator. Upon request, copies
must be sent by mail to any partici-
pant within five business days if rea-
sonable reproduction and distribution
costs are paid by the pool participant.
If the commodity pool operator’s main
business office is outside of the United
States, its territories or possessions,
then upon the request of a Commission
representative, the pool operator must
provide such books and records as re-
quested at the place in the United
States, its territories or possessions
designated by the representative with-
in 72 hours after the pool operator re-
ceives the request.

(a) Concerning the commodity pool:
(1) An itemized daily record of each

commodity interest transaction of the
pool, showing the transaction date,
quantity, commodity interest, and, as
applicable, price or premium, delivery
month or expiration date, whether a
put or a call, strike price, underlying
contract for future delivery or under-
lying physical, the futures commission
merchant carrying the account and the
introducing broker, if any, whether the
commodity interest was purchased,
sold, exercised, or expired, and the gain
or loss realized.

(2) A journal of original entry or
other equivalent record showing all re-
ceipts and disbursements of money, se-
curities and other property.

(3) The acknowledgement specified
by § 4.21(b) for each participant in the
pool.

(4) A subsidiary ledger or other
equivalent record for each participant
in the pool showing the participant’s
name and address and all funds, securi-
ties and other property that the pool
received from or distributed to the par-
ticipant.

(5) Adjusting entries and any other
records of original entry or their equiv-
alent forming the basis of entries in
any ledger.

(6) A general ledger or other equiva-
lent record containing details of all
asset, liability, capital, income and ex-
pense accounts.

(7) Copies of each confirmation of a
commodity interest transaction of the
pool, each purchase and sale statement
and each monthly statement for the
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pool received from a futures commis-
sion merchant.

(8) Cancelled checks, bank state-
ments, journals, ledgers, invoices, com-
puter generated records, and all other
records, data and memoranda prepared
or received in connection with the op-
eration of the pool.

(9) The original or a copy of each re-
port, letter, circular, memorandum,
publication, writing, advertisement or
other literature or advice (including
the texts of standardized oral presen-
tations and of radio, television, sem-
inar or similar mass media presen-
tations) distributed or caused to be dis-
tributed by the commodity pool oper-
ator to any existing or prospective pool
participant or received by the pool op-
erator from any commodity trading ad-
visor of the pool, showing the first date
of distribution or receipt if not other-
wise shown on the document.

(10) A Statement of Financial Condi-
tion as of the close of (i) each regular
monthly period if the pool had net as-
sets of $500,000 or more at the begin-
ning of the pool’s fiscal year, or (ii)
each regular quarterly period for all
other pools. The Statement must be
completed within 30 days after the end
of that period.

(11) A Statement of Income (Loss) for
the period between (i) the later of: (A)
the date of the most recent Statement
of Financial Condition furnished to the
Commission pursuant to § 4.22(c), (B)
April 1, 1979 or (C) the formation of the
pool, and (ii) the date of the Statement
of Financial Condition required by
paragraph (a)(10) of this section. The
Statement must be completed within
30 days after the end of that period.

(b) Concerning the commodity pool op-
erator:

(1) An itemized daily record of each
commodity interest transaction of the
commodity pool operator and each
principal thereof, showing the trans-
action date, quantity, commodity in-
terest, and, as applicable, price or pre-
mium, delivery month or expiration
date, whether a put or a call, strike
price, underlying contract for future
delivery or underlying physical, the fu-
tures commission merchant carrying
the account and the introducing
broker, if any whether the commodity
interest was purchased, sold, exercised,

or expired, and the gain or loss real-
ized.

(2) Each confirmation of a com-
modity interest transaction, each pur-
chase and sale statement and each
monthly statement furnished by a fu-
tures commission merchant to (i) the
commodity pool operator relating to a
personal account of the pool operator,
and (ii) each principal of the pool oper-
ator relating to a personal account of
such principal.

(3) Books and records of all other
transactions in all other activities in
which the pool operator engages. Those
books and records must include can-
celled checks, bank statements, jour-
nals, ledgers, invoices, computer gen-
erated records and all other records,
data and memoranda which have been
prepared in the course of engaging in
those activities.

(Approved by the Office of Management and
Budget under control number 3038–0005)

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n,
8a, 15 and 17, Commodity Exchange Act (7
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19
and 21; 5 U.S.C. 552 and 552b))

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 47 FR 57011, Dec. 22,
1982; 48 FR 35299, Aug. 3, 1983; 60 FR 38183,
July 25, 1995]

§ 4.24 General disclosures required.

Except as otherwise provided herein,
a Disclosure Document must include
the following information.

(a) Cautionary Statement. The fol-
lowing Cautionary Statement must be
prominently displayed on the cover
page of the Disclosure Document.

THE COMMODITY FUTURES TRADING
COMMISSION HAS NOT PASSED UPON
THE MERITS OF PARTICIPATING IN THIS
POOL NOR HAS THE COMMISSION
PASSED ON THE ADEQUACY OR ACCU-
RACY OF THIS DISCLOSURE DOCUMENT.

(b) Risk Disclosure Statement. (1) The
following Risk Disclosure Statement
must be prominently displayed imme-
diately following any disclosures re-
quired to appear on the cover page of
the Disclosure Document as provided
by the Commission, by any applicable
federal or state securities laws and reg-
ulations or by any applicable laws of
non-United States jurisdictions.
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RISK DISCLOSURE STATEMENT

YOU SHOULD CAREFULLY CONSIDER
WHETHER YOUR FINANCIAL CONDITION
PERMITS YOU TO PARTICIPATE IN A
COMMODITY POOL. IN SO DOING, YOU
SHOULD BE AWARE THAT FUTURES AND
OPTIONS TRADING CAN QUICKLY LEAD
TO LARGE LOSSES AS WELL AS GAINS.
SUCH TRADING LOSSES CAN SHARPLY
REDUCE THE NET ASSET VALUE OF THE
POOL AND CONSEQUENTLY THE VALUE
OF YOUR INTEREST IN THE POOL. IN AD-
DITION, RESTRICTIONS ON REDEMP-
TIONS MAY AFFECT YOUR ABILITY TO
WITHDRAW YOUR PARTICIPATION IN
THE POOL.

FURTHER, COMMODITY POOLS MAY BE
SUBJECT TO SUBSTANTIAL CHARGES
FOR MANAGEMENT, AND ADVISORY AND
BROKERAGE FEES. IT MAY BE NEC-
ESSARY FOR THOSE POOLS THAT ARE
SUBJECT TO THESE CHARGES TO MAKE
SUBSTANTIAL TRADING PROFITS TO
AVOID DEPLETION OR EXHAUSTION OF
THEIR ASSETS. THIS DISCLOSURE DOCU-
MENT CONTAINS A COMPLETE DESCRIP-
TION OF EACH EXPENSE TO BE CHARGED
THIS POOL AT PAGE (insert page number)
AND A STATEMENT OF THE PERCENT-
AGE RETURN NECESSARY TO BREAK
EVEN, THAT IS, TO RECOVER THE
AMOUNT OF YOUR INITIAL INVESTMENT,
AT PAGE (insert page number).

THIS BRIEF STATEMENT CANNOT DIS-
CLOSE ALL THE RISKS AND OTHER FAC-
TORS NECESSARY TO EVALUATE YOUR
PARTICIPATION IN THIS COMMODITY
POOL. THEREFORE, BEFORE YOU DECIDE
TO PARTICIPATE IN THIS COMMODITY
POOL, YOU SHOULD CAREFULLY STUDY
THIS DISCLOSURE DOCUMENT, INCLUD-
ING A DESCRIPTION OF THE PRINCIPAL
RISK FACTORS OF THIS INVESTMENT,
AT PAGE (insert page number).

(2) If the pool may trade foreign fu-
tures or options contracts, the Risk
Disclosure Statement must further
state:

YOU SHOULD ALSO BE AWARE THAT
THIS COMMODITY POOL MAY TRADE
FOREIGN FUTURES OR OPTIONS CON-
TRACTS. TRANSACTIONS ON MARKETS
LOCATED OUTSIDE THE UNITED STATES,
INCLUDING MARKETS FORMALLY
LINKED TO A UNITED STATES MARKET,
MAY BE SUBJECT TO REGULATIONS
WHICH OFFER DIFFERENT OR DIMIN-
ISHED PROTECTION TO THE POOL AND
ITS PARTICIPANTS. FURTHER, UNITED
STATES REGULATORY AUTHORITIES
MAY BE UNABLE TO COMPEL THE EN-
FORCEMENT OF THE RULES OF REGU-
LATORY AUTHORITIES OR MARKETS IN
NON-UNITED STATES JURISDICTIONS

WHERE TRANSACTIONS FOR THE POOL
MAY BE EFFECTED.

(3) If the potential liability of a par-
ticipant in the pool is greater than the
amount of the participant’s contribu-
tion for the purchase of an interest in
the pool and the profits earned there-
on, whether distributed or not, the
commodity pool operator must make
the following additional statement in
the Risk Disclosure Statement, to be
prominently disclosed as the last para-
graph thereof:

ALSO, BEFORE YOU DECIDE TO PAR-
TICIPATE IN THIS POOL, YOU SHOULD
NOTE THAT YOUR POTENTIAL LIABILITY
AS A PARTICIPANT IN THIS POOL FOR
TRADING LOSSES AND OTHER EXPENSES
OF THE POOL IS NOT LIMITED TO THE
AMOUNT OF YOUR CONTRIBUTION FOR
THE PURCHASE OF AN INTEREST IN THE
POOL AND ANY PROFITS EARNED
THEREON. A COMPLETE DESCRIPTION
OF THE LIABILITY OF A PARTICIPANT IN
THIS POOL IS EXPLAINED MORE FULLY
IN THIS DISCLOSURE DOCUMENT.

(c) Table of contents. A table of con-
tents showing, by subject matter, the
location of the disclosures made in the
Disclosure Document must appear im-
mediately following the Risk Disclo-
sure Statement.

(d) Information required in the forepart
of the Disclosure Document. (1) The
name, address of the main business of-
fice, main business telephone number
and form of organization of the pool. If
the mailing address of the main busi-
ness office is a post office box number
or is not within the United States, its
territories or possessions, the pool op-
erator must state where the pool’s
books and records will be kept and
made available for inspection;

(2) The name, address of the main
business office, main business tele-
phone number and form of organization
of the commodity pool operator. If the
mailing address of the main business
office is a post office box number or is
not within the United States, its terri-
tories or possessions, the pool operator
must state where its books and records
will be kept and made available for in-
spection;

(3) As applicable, a statement that
the pool is:

(i) Privately offered pursuant to sec-
tion 4(2) of the Securities Act of 1933,
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as amended (15 U.S.C. 77d(2)), or pursu-
ant to Regulation D thereunder (17
CFR 230.501 et seq.);

(ii) A multi-advisor pool as defined in
§ 4.10(d)(2);

(iii) A principal-protected pool as de-
fined in § 4.10(d)(3); or

(iv) Continuously offered. If the pool
is not continuously offered, the closing
date of the offering must be disclosed.

(4) The date when the commodity
pool operator first intends to use the
Disclosure Document; and

(5) The break-even point per unit of
initial investment, as specified in
§ 4.10(j).

(e) Persons to be identified. The names
of the following persons:

(1) Each principal of the pool oper-
ator;

(2) The pool’s trading manager, if
any, and each principal thereof;

(3) Each major investee pool, the op-
erator of such investee pool, and each
principal of the operator thereof;

(4) Each major commodity trading
advisor and each principal thereof;

(5) Which of the foregoing persons
will make trading decisions for the
pool; and

(6) If known, the futures commission
merchant through which the pool will
execute its trades, and, if applicable,
the introducing broker through which
the pool will introduce its trades to the
futures commission merchant.

(f) Business background. (1) The busi-
ness background, for the five years pre-
ceding the date of the Disclosure Docu-
ment, of:

(i) The commodity pool operator;
(ii) The pool’s trading manager, if

any;
(iii) Each major commodity trading

advisor;
(iv) The operator of each major

investee pool; and
(v) Each principal of the foregoing

persons who participates in making
trading or operational decisions for the
pool or who supervises persons so en-
gaged, including, without limitation,
the officers and directors of such per-
sons.

(2) The pool operator must include in
the description of the business back-
ground of each person identified in
§ 4.24(f)(1) the name and main business
of that person’s employers, business as-

sociations or business ventures and the
nature of the duties performed by such
person for such employers or in connec-
tion with such business associations or
business ventures. The location in the
Disclosure Document of any required
past performance disclosure for such
person must be indicated.

(g) Principal risk factors. A discussion
of the principal risk factors of partici-
pation in the offered pool. This discus-
sion must include, without limitation,
risks relating to volatility, leverage,
liquidity, and counterparty credit-
worthiness, as applicable to the types
of trading programs to be followed,
trading structures to be employed and
investment activity expected to be en-
gaged in by the offered pool.

(h) Investment program and use of pro-
ceeds. The pool operator must disclose
the following:

(1) The types of commodity interests
and other interests which the pool will
trade, including:

(i) The approximate percentage of
the pool’s assets that will be used to
trade commodity interests, securities
and other types of interests, cat-
egorized by type of commodity or mar-
ket sector, type of security (debt, eq-
uity, preferred equity), whether traded
or listed on a regulated exchange mar-
ket, maturity ranges and investment
rating, as applicable;

(ii) The extent to which such inter-
ests are subject to state or federal reg-
ulation, regulation by a non-United
States jurisdiction or rules of a self-
regulatory organization;

(iii)(A) The custodian or other entity
(e.g., bank or broker-dealer) which will
hold such interests; and

(B) If such interests will be held or if
pool assets will be invested in a non-
United States jurisdiction, the jurisdic-
tion in which such interests or assets
will be held or invested.

(2) A description of the trading and
investment programs and policies that
will be followed by the offered pool,
and any material restrictions or limi-
tations on trading required by the
pool’s organizational documents or
otherwise. This description must in-
clude, if applicable, an explanation of
the systems used to select commodity
trading advisors, investee pools and
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types of investment activity to which
pool assets will be committed;

(3)(i) A summary description of the
pool’s major commodity trading advi-
sors, including their respective per-
centage allocations of pool assets, a de-
scription of the nature and operation of
the trading programs such advisors
will follow, including the types of in-
terests traded pursuant to such pro-
grams, and each advisor’s historical ex-
perience trading such program includ-
ing material information as to vola-
tility, leverage and rates of return and
the length of time during which the ad-
visor has traded such program;

(ii) A summary description of the
pool’s major investee pools or funds,
including their respective percentage
allocations of pool assets and a descrip-
tion of the nature and operation of
such investee pools and funds, includ-
ing for each investee pool or fund the
types of interests traded, material in-
formation as to volatility, leverage and
rates of return for such investee pool
or fund and the period of its operation;
and

(4)(i) The manner in which the pool
will fulfill its margin requirements and
the approximate percentage of the
pool’s assets that will be held in seg-
regation pursuant to the Act and the
Commission’s regulations thereunder;

(ii) If the pool will fulfill its margin
requirements with other than cash de-
posits, the nature of such deposits; and

(iii) If assets deposited by the pool as
margin generate income, to whom that
income will be paid.

(i) Fees and expenses. (1) The Disclo-
sure Document must include a com-
plete description of each fee, commis-
sion and other expense which the com-
modity pool operator knows or should
know has been incurred by the pool for
its preceding fiscal year and is ex-
pected to be incurred by the pool in its
current fiscal year, including fees or
other expenses incurred in connection
with the pool’s participation in
investee pools and funds.

(2) This description must include,
without limitation:

(i) Management fees;
(ii) Brokerage fees and commissions,

including interest income paid to fu-
tures commission merchants;

(iii) Fees and commissions paid in
connection with trading advice pro-
vided to the pool;

(iv) Fees and expenses incurred with-
in investments in investee pools,
investee funds and other collective in-
vestment vehicles, which fees and ex-
penses must be disclosed separately for
each investment tier;

(v) Incentive fees;
(vi) Any allocation to the commodity

pool operator, or any agreement or un-
derstanding which provides the com-
modity pool operator with the right to
receive a distribution, where such allo-
cation or distribution is greater than a
pro rata share of the pool’s profits
based on the percentage of capital con-
tributions made by the commodity
pool operator;

(vii) Commissions or other benefits,
including trailing commissions paid or
that may be paid or accrue, directly or
indirectly, to any person in connection
with the solicitation of participations
in the pool;

(viii) Professional and general admin-
istrative fees and expenses, including
legal and accounting fees and office
supplies expenses;

(ix) Organizational and offering ex-
penses;

(x) Clearance fees and fees paid to na-
tional exchanges and self-regulatory
organizations;

(xi) For principal-protected pools,
any direct or indirect costs to the pool
associated with providing the protec-
tion feature, as referred to in para-
graph (o)(3) of this section; and

(xii) Any other direct or indirect
cost.

(3) Where any fee, commission or
other expense is determined by ref-
erence to a base amount including, but
not limited to, ‘‘net assets,’’ ‘‘alloca-
tion of assets,’’ ‘‘gross profits,’’ ‘‘net
profits,’’ or ‘‘net gains,’’ the pool oper-
ator must explain how such base
amount will be calculated, in a manner
consistent with calculation of the
break-even point.

(4) Where any fee, commission or
other expense is based on an increase
in the value of the pool, the pool oper-
ator must specify how the increase is
calculated, the period of time during
which the increase is calculated, the
fee, commission or other expense to be
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charged at the end of that period and
the value of the pool at which payment
of the fee, commission or other expense
commences.

(5) Where any fee, commission or
other expense of the pool has been paid
or is to be paid by a person other than
the pool, the pool operator must dis-
close the nature and amount thereof
and the person who paid or who is ex-
pected to pay it.

(6) The pool operator must provide,
in a tabular format, an analysis setting
forth how the break-even point for the
pool was calculated. The analysis must
include all fees, commissions and other
expenses of the pool, as set forth in
§ 4.24(i)(2).

(j) Conflicts of interest. (1) A full de-
scription of any actual or potential
conflicts of interest regarding any as-
pect of the pool on the part of:

(i) The commodity pool operator;
(ii) The pool’s trading manager, if

any;
(iii) Any major commodity trading

advisor;
(iv) The commodity pool operator of

any major investee pool;
(v) Any principal of the persons de-

scribed in paragraphs (j)(1) (i), (ii), (iii)
and (iv) of this section; and

(vi) Any other person providing serv-
ices to the pool or soliciting partici-
pants for the pool.

(2) Any other material conflict in-
volving the pool.

(3) Included in the description of such
conflicts must be any arrangement
whereby a person may benefit, directly
or indirectly, from the maintenance of
the pool’s account with the futures
commission merchant or from the in-
troduction of the pool’s account to a
futures commission merchant by an in-
troducing broker (such as payment for
order flow or soft dollar arrangements)
or from an investment of pool assets in
investee pools or funds or other invest-
ments.

(k) Related party transactions. A full
description, including a discussion of
the costs thereof to the pool, of any
material transactions or arrangements
for which there is no publicly dissemi-
nated price between the pool and any
person affiliated with a person pro-
viding services to the pool.

(l) Litigation. (1) Subject to the provi-
sions of § 4.24(l)(2), any material admin-
istrative, civil or criminal action,
whether pending or concluded, within
five years preceding the date of the
Document, against any of the following
persons; Provided, however, that a con-
cluded action that resulted in an adju-
dication on the merits in favor of such
person need not be disclosed:

(i) The commodity pool operator, the
pool’s trading manager, if any, the
pool’s major commodity trading advi-
sors, and the operators of the pool’s
major investee pools;

(ii) Any principal of the foregoing;
and

(iii) The pool’s futures commission
merchants and introducing brokers, if
any.

(2) With respect to a futures commis-
sion merchant or an introducing
broker, an action will be considered
material if:

(i) The action would be required to be
disclosed in the notes to the futures
commission merchant’s or introducing
broker’s financial statements prepared
pursuant to generally accepted ac-
counting principles;

(ii) The action was brought by the
Commission; Provided, however, that a
concluded action that did not result in
civil monetary penalties exceeding
$50,000 need not be disclosed unless it
involved allegations of fraud or other
willful misconduct; or

(iii) The action was brought by any
other federal or state regulatory agen-
cy, a non-United States regulatory
agency or a self-regulatory organiza-
tion and involved allegations of fraud
or other willful misconduct.

(m) Trading for own account. If the
commodity pool operator, the pool’s
trading manager, any of the pool’s
commodity trading advisors or any
principal thereof trades or intends to
trade commodity interests for its own
account, the pool operator must dis-
close whether participants will be per-
mitted to inspect the records of such
person’s trades and any written poli-
cies related to such trading.

(n) Performance disclosures. Past per-
formance must be disclosed as set forth
in § 4.25.
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(o) Principal-protected pools. If the
pool is a principal-protected pool as de-
fined in § 4.10(d)(3), the commodity pool
operator must:

(1) Describe the nature of the prin-
cipal protection feature intended to be
provided, the manner by which such
protection will be achieved, including
sources of funding, and what conditions
must be satisfied for participants to re-
ceive the benefits of such protection;

(2) Specify when the protection fea-
ture becomes operative; and

(3) Disclose, in the break-even anal-
ysis required by § 4.24(i)(6), the costs of
purchasing and carrying the assets to
fund the principal protection feature or
other limitation on risk, expressed as a
percentage of the price of a unit of par-
ticipation.

(p) Transferability and redemption. (1)
A complete description of any restric-
tions upon the transferability of a par-
ticipant’s interest in the pool; and

(2) A complete description of the fre-
quency, timing and manner in which a
participant may redeem interests in
the pool. Such description must speci-
fy:

(i) How the redemption value of a
participant’s interest will be cal-
culated;

(ii) The conditions under which a par-
ticipant may redeem its interest, in-
cluding the cost associated therewith,
the terms of any notification required
and the time between the request for
redemption and payment;

(iii) Any restrictions on the redemp-
tion of a participant’s interest, includ-
ing any restrictions associated with
the pool’s investments; and

(iv) Any liquidity risks relative to
the pool’s redemption capabilities.

(q) Liability of pool participants. The
extent to which a participant may be
held liable for obligations of the pool
in excess of the funds contributed by
the participant for the purchase of an
interest in the pool.

(r) Distribution of profits and taxation.
(1) The pool’s policies with respect to
the payment of distributions from prof-
its or capital and the frequency of such
payments;

(2) The federal income tax effects of
such payments for a participant, in-
cluding a discussion of the federal in-
come tax laws applicable to the form of

organization of the pool and to such
payments therefrom; and

(3) If a pool is specifically structured
to accomplish certain federal income
tax objectives, the commodity pool op-
erator must explain those objectives,
the manner in which they will be
achieved and any risks relative there-
to.

(s) Inception of trading and other infor-
mation. (1) The minimum aggregate
subscriptions that will be necessary for
the pool to commence trading com-
modity interests;

(2) The minimum and maximum ag-
gregate subscriptions that may be con-
tributed to the pool;

(3) The maximum period of time the
pool will hold funds prior to the com-
mencement of trading commodity in-
terests;

(4) The disposition of funds received
if the pool does not receive the nec-
essary amount to commence trading,
including the period of time within
which the disposition will be made; and

(5) Where the pool operator will de-
posit funds received prior to the com-
mencement of trading by the pool, and
a statement specifying to whom any
income from such deposits will be paid.

(t) Ownership in pool. The extent of
any ownership or beneficial interest in
the pool held by the following:

(1) The commodity pool operator;
(2) The pool’s trading manager, if

any;
(3) The pool’s major commodity trad-

ing advisors;
(4) The operators of the pool’s major

investee pools; and
(5) Any principal of the foregoing.
(u) Reporting to pool participants. A

statement that the commodity pool op-
erator is required to provide all par-
ticipants with monthly or quarterly
(whichever applies) statements of ac-
count and with an annual report con-
taining financial statements certified
by an independent public accountant.

(v) Supplemental information. If any
information, other than that required
by Commission rules, the antifraud
provisions of the Act, other federal or
state laws or regulations, rules of a
self-regulatory agency or laws of a non-
United States jurisdiction, is provided,
such information:
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(1) May not be misleading in content
or presentation or inconsistent with re-
quired disclosures;

(2) Is subject to the antifraud provi-
sions of the Act and Commission rules
and to rules regarding the use of pro-
motional material promulgated by a
registered futures association pursuant
to section 17(j) of the Act; and

(3) Must be placed as follows, unless
otherwise specified by Commission
rules, provided that where a two-part
document is used pursuant to rules
promulgated by a registered futures as-
sociation pursuant to Section 17(j) of
the Act, all supplemental information
must be provided in the second part of
the two-part document:

(i) Supplemental performance infor-
mation (not including proprietary trad-
ing results as defined in § 4.25(a)(8), or
hypothetical, extracted, pro forma or
simulated trading results) must be
placed after all specifically required
performance information; Provided,
however, that required volatility disclo-
sure may be included with the related
required performance disclosure;

(ii) Supplemental non-performance
information relating to a required dis-
closure may be included with the re-
lated required disclosure; and

(iii) Other supplemental information
may be included after all required dis-
closures; Provided, however, that any
proprietary trading results as defined
in § 4.25(a)(8), and any hypothetical, ex-
tracted, pro forma or simulated trading
results included in the Disclosure Doc-
ument must appear as the last disclo-
sure therein following all required and
non-required disclosures.

(w) Material information. Nothing set
forth in §§ 4.21, 4.24, 4.25 or § 4.26 shall
relieve a commodity pool operator
from any obligation under the Act or
the regulations thereunder, including
the obligation to disclose all material
information to existing or prospective
pool participants even if the informa-
tion is not specifically required by such
sections.

[60 FR 38183, July 25, 1995, as amended at 63
FR 58303, Oct. 30, 1998]

§ 4.25 Performance disclosures.
(a) General principles—(1) Capsule per-

formance information—(i) For pools. Un-
less otherwise specified, disclosure of

the past performance of a pool must in-
clude the following information.
Amounts shown must be net of any
fees, expenses or allocations to the
commodity pool operator.

(A) The name of the pool;
(B) A statement as to whether the

pool is:
(1) Privately offered pursuant to sec-

tion 4(2) of the Securities Act of 1933,
as amended (15 U.S.C. 77d(2)), or pursu-
ant to Regulation D thereunder (17
CFR 230.501 et seq.);

(2) A multi-advisor pool as defined in
§ 4.10(d)(2); and

(3) A principal-protected pool as de-
fined in § 4.10(d)(3);

(C) The date of inception of trading;
(D) The aggregate gross capital sub-

scriptions to the pool;
(E) The pool’s current net asset

value;
(F) The largest monthly draw-down

during the most recent five calendar
years and year-to-date, expressed as a
percentage of the pool’s net asset value
and indicating the month and year of
the draw-down (the capsule must in-
clude a definition of ‘‘draw-down’’ that
is consistent with § 4.10(k));

(G) The worst peak-to-valley draw-
down during the most recent five cal-
endar years and year-to-date, expressed
as a percentage of the pool’s net asset
value and indicating the months and
year of the draw-down; and

(H) Subject to § 4.25(a)(2) for the of-
fered pool, the annual and year-to-date
rate of return for the pool for the most
recent five calendar years and year-to-
date, computed on a compounded
monthly basis;

(ii) For accounts. Disclosure of the
past performance of an account re-
quired under this § 4.25 must include
the following capsule performance in-
formation:

(A) The name of the commodity trad-
ing advisor or other person trading the
account and the name of the trading
program;

(B) The date on which the commodity
trading advisor or other person trading
the account began trading client ac-
counts and the date when client funds
began being traded pursuant to the
trading program;

(C) The number of accounts directed
by the commodity trading advisor or
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other person trading the account pur-
suant to the trading program specified,
as of the date of the Disclosure Docu-
ment;

(D)(1) The total assets under the
management of the commodity trading
advisor or other person trading the ac-
count, as of the date of the Disclosure
Document; and

(2) The total assets traded pursuant
to the trading program specified, as of
the date of the Disclosure Document;

(E) The largest monthly draw-down
for the trading program specified dur-
ing the most recent five calendar years
and year-to-date expressed as a per-
centage of client funds, and indicating
the month and year of the draw-down;

(F) The worst peak-to-valley draw-
down for the trading program specified
during the most recent five calendar
years and year-to-date, expressed as a
percentage of net asset value and indi-
cating the months and year of the
draw-down; and

(G) The annual and year-to-date rate-
of-return for the program specified,
computed on a compounded monthly
basis.

(2) Additional requirements with respect
to the offered pool. (i) The performance
of the offered pool must be identified
as such and separately presented first;

(ii) The rate of return of the offered
pool must be presented on a monthly
basis for the period specified in
§ 4.25(a)(5), either in a numerical table
or in a bar graph;

(iii) A bar graph used to present
monthly rates of return for the offered
pool:

(A) Must show percentage rate of re-
turn on the vertical axis and one-
month increments on the horizontal
axis;

(B) Must be scaled in such a way as
to clearly show month-to-month dif-
ferences in rates of return; and

(C) Must separately display numer-
ical percentage annual rates of return
for the period covered by the bar graph;
and

(iv) The pool operator must make
available upon request to prospective
and existing participants all sup-
porting data necessary to calculate
monthly rates of return for the offered
pool as specified in § 4.25(a)(7), for the
period specified in § 4.25(a)(5).

(3) Additional requirements with respect
to pools other than the offered pool. With
respect to pools other than the offered
pool for which past performance is re-
quired to be presented under this sec-
tion:

(i) Performance data for pools of the
same class as the offered pool must be
presented following the performance of
the offered pool, on a pool-by-pool
basis.

(ii) Pools of a different class than the
offered pool must be presented less
prominently and, unless such presen-
tation would be misleading, may be
presented in composite form; Provided,
however, that:

(A) The Disclosure Document must
disclose how the composite was devel-
oped;

(B) Pools of different classes or pools
with materially different rates of re-
turn may not be presented in the same
composite.

(iii) For the purpose of § 4.25(a)(3)(ii),
the following, without limitation, shall
be considered pools of different classes:
Pools privately offered pursuant to sec-
tion 4(2) of the Securities Act of 1933,
as amended (15 U.S.C. 77d(2)), or pursu-
ant to Regulation D thereunder (17
CFR 230.501 et seq.), and public offer-
ings; and principal-protected and non-
principal-protected pools. Multi-advi-
sor pools as defined in § 4.10(d)(2) will
be presumed to have materially dif-
ferent rates of return from those of
non-multi-advisor pools absent evi-
dence sufficient to demonstrate other-
wise.

(iv) Material differences among the
pools for which past performance is dis-
closed, including, without limitation,
differences in leverage and use of dif-
ferent trading programs, must be de-
scribed.

(4) Additional requirements with respect
to accounts. (i) Unless such presen-
tation would be misleading, past per-
formance of accounts required to be
presented under this section may be
presented in composite form on a pro-
gram-by-program basis using the for-
mat set forth in § 4.25(a)(1)(ii).

(ii) Accounts that differ materially
with respect to rates of return may not
be presented in the same composite.

(iii) The commodity pool operator
must disclose all material differences
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among accounts included in a com-
posite.

(5) Time period for required perform-
ance. All required performance infor-
mation must be presented for the most
recent five calendar years and year-to-
date or for the life of the pool, account
or trading program, if less than five
years.

(6) Trading programs. If the offered
pool will use any of the trading pro-
grams for which past performance is
required to be presented, the Disclo-
sure Document must so indicate.

(7) Calculation of, and recordkeeping
concerning, performance information. (i)
All performance information presented
in a Disclosure Document, including
performance information contained in
any capsule and performance informa-
tion not specifically required by Com-
mission rules, must be current as of a
date not more than three months pre-
ceding the date of the Document, and
must be supported by the following
amounts, calculated on an accrual
basis of accounting in accordance with
generally accepted accounting prin-
ciples, as specified below or by a meth-
od otherwise approved by the Commis-
sion.

(A) The beginning net asset value for
the period, which shall be the same as
the previous period’s ending net asset
value;

(B) All additions, whether voluntary
or involuntary, during the period;

(C) All withdrawals and redemptions,
whether voluntary or involuntary, dur-
ing the period;

(D) The net performance for the pe-
riod, which shall represent the change
in the net asset value net of additions,
withdrawals, and redemptions;

(E) The ending net asset value for the
period, which shall represent the begin-
ning net asset value plus or minus ad-
ditions, withdrawals, redemptions and
net performance;

(F) The rate of return for the period,
which shall be calculated by dividing
the net performance by the beginning
net asset value or by a method other-
wise approved by the Commission; and

(G) The number of units outstanding
at the end of the period, if applicable.

(ii) All supporting documents nec-
essary to substantiate the computation

of such amounts must be maintained in
accordance with § 1.31.

(8) Proprietary trading results. (i) Pro-
prietary trading results may not be in-
cluded in a Disclosure Document unless
such performance is prominently la-
beled as proprietary and is set forth
separately after all disclosures in ac-
cordance with § 4.24(v), together with a
discussion of any differences between
such performance and the performance
of the offered pool, including, but not
limited to, differences in costs, lever-
age and trading methodology.

(ii) For the purposes of § 4.24(v) and
this § 4.25(a), proprietary trading re-
sults means the performance of any
pool or account in which fifty percent
or more of the beneficial interest is
owned or controlled by:

(A) The commodity pool operator,
trading manager (if any), commodity
trading advisor or any principal there-
of

(B) An affiliate or family member of
the commodity pool operator, trading
manager (if any) or commodity trading
advisor; or

(C) Any person providing services to
the pool.

(9) Required legend. Any past perform-
ance presentation, whether or not re-
quired by Commission rules, must be
preceded by the following statement,
prominently displayed:

PAST PERFORMANCE IS NOT NEC-
ESSARILY INDICATIVE OF FUTURE RE-
SULTS.

(b) Performance disclosure when the of-
fered pool has at least a three-year oper-
ating history. The commodity pool oper-
ator must disclose the performance of
the offered pool, in accordance with
paragraphs (a)(1)(i) (A) through (H) and
(a)(2) of this § 4.25, where:

(1) The offered pool has traded com-
modity interests for three years or
more; and

(2) For at least such three-year pe-
riod, seventy-five percent or more of
the contributions to the pool were
made by persons unaffiliated with the
commodity pool operator, the trading
manager (if any), the pool’s commodity
trading advisors, or the principals of
any of the foregoing.
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(c) Performance disclosure when the of-
fered pool has less than a three-year oper-
ating history—(1) Offered pool perform-
ance. (i) The commodity pool operator
must disclose the performance of the
offered pool, in accordance with para-
graphs (a)(1)(i)(A) through (H) and
(a)(2) of this § 4.25; or

(ii) If the offered pool has no oper-
ating history, the pool operator must
prominently display the following
statement:

THIS POOL HAS NOT COMMENCED TRAD-
ING AND DOES NOT HAVE ANY PER-
FORMANCE HISTORY.

(2) Other performance of commodity
pool operator. (i)(A) Except as provided
in § 4.25(a)(8), the commodity pool oper-
ator must disclose, for the period speci-
fied by § 4.25(a)(5), the performance of
each other pool operated by the pool
operator (and by the trading manager
if the offered pool has a trading man-
ager) in accordance with paragraphs
(a)(1)(i) (C) through (H) and (a)(3) of
this § 4.25, and the performance of each
other account traded by the pool oper-
ator (and by the trading manager if the
offered pool has a trading manager) in
accordance with paragraphs (a)(1)(ii)
(C) through (G) of this § 4.25. If the
trading manager has been delegated
complete authority for the offered
pool’s trading, and the trading man-
ager’s performance is not materially
different from that of the pool oper-
ator, the performance of the other
pools operated by and accounts traded
by the pool operator is not required to
be disclosed.

(B) In addition, if the pool operator,
or if applicable, the trading manager,
has not operated for at least three
years any commodity pool in which
seventy-five percent or more of the
contributions to the pool were made by
persons unaffiliated with the com-
modity pool operator, the trading man-
ager, the pool’s commodity trading ad-
visors or their respective principals,
the pool operator must also disclose
the performance of each other pool op-
erated by and account traded by the
trading principals of the pool operator
(and of the trading manager, as appli-
cable) unless such performance does
not differ in any material respect from
the performance of the offered pool and
the pool operator (and trading man-

ager, if any) disclosed in the Disclosure
Document.

(ii) If neither the pool operator or
trading manager (if any), nor any of its
trading principals has operated any
other pools or traded any other ac-
counts, the pool operator must promi-
nently display the following statement:
NEITHER THIS POOL OPERATOR
(TRADING MANAGER, IF APPLICA-
BLE) NOR ANY OF ITS TRADING
PRINCIPALS HAS PREVIOUSLY OP-
ERATED ANY OTHER POOLS OR
TRADED ANY OTHER ACCOUNTS. If
the commodity pool operator or trad-
ing manager, if applicable, is a sole
proprietorship, reference to its trading
principals may be deleted from the pre-
scribed statement.

(3) Major commodity trading advisor
performance. (i) The commodity pool
operator must disclose the perfor-
mance of any accounts (including
pools) directed by a major commodity
trading advisor in accordance with
paragraphs (a)(1)(ii) (C) through (G) of
this § 4.25.

(ii) If a major commodity trading ad-
visor has not previously traded ac-
counts, the pool operator must promi-
nently display the following statement:

(name of the major commodity trading advi-
sor), A COMMODITY TRADING ADVISOR
THAT HAS DISCRETIONARY TRADING
AUTHORITY OVER (percentage of the pool’s
funds available for commodity interest trad-
ing allocated to that trading advisor) PER-
CENT OF THE POOL’S FUTURES AND
COMMODITY OPTION TRADING HAS NOT
PREVIOUSLY DIRECTED ANY ACCOUNTS.

(4) Major investee pool performance. (i)
The commodity pool operator must dis-
close the performance of any major
investee pool.

(ii) If a major investee pool has not
commenced trading, the pool operator
must prominently display the fol-
lowing statement:

(name of the major investee pool), AN
INVESTEE POOL THAT IS ALLOCATED
(percentage of the pool assets allocated to
that investee pool) PERCENT OF THE
POOL’S ASSETS HAS NOT COMMENCED
TRADING.

(5) With respect to commodity trad-
ing advisors and investee pools for
which performance is not required to
be disclosed pursuant to § 4.25(c) (3) and
(4), the pool operator must provide a
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summary description of the perform-
ance history of each of such advisors
and pools including the following infor-
mation, provided that where the pool
operator uses a two-part document pur-
suant to the rules promulgated by a
registered futures association pursuant
to Section 17(j) of the Act, such sum-
mary description may be provided in
the second part of the two-part docu-
ment:

(i) Monthly return parameters (highs
and lows);

(ii) Historical volatility and degree of
leverage; and

(iii) Any material differences be-
tween the performance of such advisors
and pools as compared to that of the
offered pool’s major trading advisors
and major investee pools.

[60 FR 38186, July 25, 1995, as amended at 63
FR 58303, Oct. 30, 1998]

§ 4.26 Use, amendment and filing of
Disclosure Document.

(a)(1) Subject to paragraph (c) of this
section, all information contained in
the Disclosure Document must be cur-
rent as of the date of the Document;
Provided, however, that performance in-
formation may be current as of a date
not more than three months prior to
the date of the Document.

(2) No commodity pool operator may
use a Disclosure Document dated more
than nine months prior to the date of
its use.

(b) The commodity pool operator
must attach to the Disclosure Docu-
ment the most current Account State-
ment and Annual Report for the pool
required to be distributed in accord-
ance with § 4.22; Provided, however, that
in lieu of the most current Account
Statement the commodity pool oper-
ator may provide performance informa-
tion for the pool current as of a date
not more than sixty days prior to the
date on which the Disclosure Docu-
ment is distributed and covering the
period since the most recent perform-
ance information contained in the Dis-
closure Document.

(c)(1) If the commodity pool operator
knows or should know that the Disclo-
sure Document is materially inac-
curate or incomplete in any respect, it
must correct that defect and must dis-
tribute the correction to:

(i) All existing pool participants
within 21 calendar days of the date
upon which the pool operator first
knows or has reason to know of the de-
fect; and

(ii) Each previously solicited prospec-
tive pool participant prior to accepting
or receiving funds, securities or other
property from any such prospective
participant. The pool operator may fur-
nish the correction by way of an
amended Disclosure Document, a stick-
er on the Document, or other similar
means.

(2) The pool operator may not use the
Disclosure Document until such correc-
tion has been made.

(d) Except as provided by § 4.8:
(1) The commodity pool operator

must file with the Commission two
copies of the Disclosure Document for
each pool that it operates or that it in-
tends to operate not less than 21 cal-
endar days prior to the date the pool
operator first intends to deliver the
Document to a prospective participant
in the pool; Provided, however, that a
pool operator electing to file electroni-
cally pursuant to § 4.2(a) may file a sin-
gle copy of the Disclosure Document by
that method; and

(2) The commodity pool operator
must file with the Commission two
copies of the subsequent amendments
to the Disclosure Document for each
pool that it operates or that it intends
to operate within 21 calendar days of
the date upon which the pool operator
first knows or has reason to know of
the defect requiring the amendment;
Provided, however, that a pool operator
electing to file electronically pursuant
to § 4.2(a) may file a single copy of each
such amendment by that method.

[60 FR 38188, July 25, 1995, as amended at 62
FR 18268, Apr. 15, 1997]

Subpart C—Commodity Trading
Advisors

§ 4.30 Prohibited activities.

No commodity trading advisor may
solicit, accept or receive from an exist-
ing or prospective client funds, securi-
ties or other property in the trading
advisor’s name (or extend credit in lieu
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thereof) to purchase, margin, guar-
antee or secure any commodity inter-
est of the client; Provided, however,
That this section shall not apply to a
future commission merchant that is
registered as such under the Act or to
a leverage transaction merchant that
is registered as a commodity trading
advisor under the Act.

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n,
8a, 15 and 17, Commodity Exchange Act (7
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19
and 21; 5 U.S.C. 552 and 552b))

[47 FR 57011, Dec. 22, 1982]

§ 4.31 Required delivery of Disclosure
Document to prospective clients.

(a) No commodity trading advisor
registered or required to be registered
under the Act may solicit a prospective
client, or enter into an agreement with
a prospective client to direct the cli-
ent’s commodity interest account or to
guide the client’s commodity interest
trading by means of a systematic pro-
gram that recommends specific trans-
actions, unless the commodity trading
advisor, at or before the time it en-
gages in the solicitation or enters into
the agreement (whichever is earlier),
delivers or causes to be delivered to the
prospective client a Disclosure Docu-
ment for the trading program pursuant
to which the trading advisor seeks to
direct the client’s account or to guide
the client’s trading, containing the in-
formation set forth in §§ 4.34 and 4.35.

(b) The commodity trading advisor
may not enter into an agreement with
a prospective client to direct the cli-
ent’s commodity interest account or to
guide the client’s commodity interest
trading unless the trading advisor first
receives from the prospective client an
acknowledgment signed and dated by
the prospective client stating that the
client received a Disclosure Document
for the trading program pursuant to
which the trading advisor will direct
his account or will guide his trading.
Where a Disclosure Document is deliv-
ered to a prospective client by elec-
tronic means, in lieu of a manually
signed and dated acknowledgment the
trading advisor may establish receipt
by electronic means that use a unique
identifier to confirm the identity of
the recipient of such Disclosure Docu-

ment, Provided, however, That the re-
quirement of § 4.33(a)(2) to retain the
acknowledgment specified in this para-
graph (b) applies equally to such sub-
stitute evidence of receipt, which must
be retained either in hard copy form or
in another form approved by the Com-
mission.

[60 FR 38189, July 25, 1995, as amended at 62
FR 39115, July 22, 1997]

§ 4.32 [Reserved]

§ 4.33 Recordkeeping.
Each commodity trading advisor reg-

istered or required to be registered
under the Act must make and keep the
following books and records in an accu-
rate, current and orderly manner at its
main business office and in accordance
with § 1.31. If the commodity trading
advisor’s main business office is lo-
cated outside the United States, its
territories or possessions, then upon
the request of a Commission represent-
ative the trading advisor must provide
such books and records as requested at
the place designated by the representa-
tive in the United States, its terri-
tories or possessions within 72 hours
after receipt of the request.

(a) Concerning the clients and sub-
scribers of the commodity trading ad-
visor:

(1) The name and address of each cli-
ent and each subscriber.

(2) The acknowledgement specified in
§ 4.31(b).

(3) All powers of attorney and other
documents, or copies thereof, author-
izing the commodity trading advisor to
direct the commodity interest account
of a client or subscriber.

(4) All other written agreements, or
copies thereof, entered into by the
commodity trading advisor with any
client or subscriber.

(5) A list or other record of all com-
modity interest accounts of clients di-
rected by the commodity trading advi-
sor and of all transactions effected
therefor.

(6) Copies of each confirmation of a
commodity interest transaction, each
purchase and sale statement and each
monthly statement received from a fu-
tures commission merchant.

(7) The original or a copy of each re-
port, letter, circular, memorandum,
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publication, writing, advertisement or
other literature or advice (including
the texts of standardized oral presen-
tations and of radio, television, sem-
inar or similar mass media presen-
tations) distributed or caused to be dis-
tributed by the commodity trading ad-
visor to any existing or prospective cli-
ent or subscriber, showing the first
date of distribution if not otherwise
shown on the document.

(b) Concerning the commodity trad-
ing advisor:

(1) An itemized daily record of each
commodity interest transaction of the
commodity trading advisor, showing
the transaction date, quantity, com-
modity interest, and, as applicable,
price or premium, delivery month or
expiration date, whether a put or a
call, strike price, underlying contract
for future delivery or underlying phys-
ical, the futures commission merchant
carrying the account and the intro-
ducing broker, if any, whether the
commodity interest was purchased,
sold, exercised, or expired, and the gain
or loss realized.

(2) Each confirmation of a com-
modity interest transaction, each pur-
chase and sale statement and each
monthly statement furnished by a fu-
tures commission merchant to (i) the
commodity trading advisor relating to
a personal account of the trading advi-
sor, and (ii) each principal of the trad-
ing advisor relating to a personal ac-
count of such principal.

(3) Books and records of all other
transactions in all other business deal-
ings in trading commodity interests
and of all cash market transactions in
which the commodity trading advisor
and each principal thereof engages.
Those books and records must include,
as applicable, books and records of the
type specified in paragraphs (a)(1)

through (a)(7) of this section and in
paragraphs (a)(1) through (a)(8) of § 4.23.

(Approved by the Office of Management and
Budget under control number 3038–0005)

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n,
8a, 15 and 17, Commodity Exchange Act (7
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19
and 21; 5 U.S.C. 552 and 552b))

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 47 FR 57012, Dec. 22,
1982; 48 FR 35299, Aug. 3, 1983. Redesignated
and amended at 60 FR 38189, July 25, 1995]

§ 4.34 General disclosures required.

Except as otherwise provided herein,
a Disclosure Document must include
the following information.

(a) Cautionary Statement. The fol-
lowing Cautionary Statement must be
prominently displayed on the cover
page of the Disclosure Document:

THE COMMODITY FUTURES TRADING
COMMISSION HAS NOT PASSED UPON
THE MERITS OF PARTICIPATING IN THIS
TRADING PROGRAM NOR HAS THE COM-
MISSION PASSED ON THE ADEQUACY OR
ACCURACY OF THIS DISCLOSURE DOCU-
MENT.

(b) Risk Disclosure Statement. (1) The
following Risk Disclosure Statement
must be prominently displayed imme-
diately following any disclosures re-
quired to appear on the cover page of
the Disclosure Document as provided
by the Commission, by any applicable
federal or state securities laws and reg-
ulations or by any applicable laws of
non-United States jurisdictions:

Risk Disclosure Statement

THE RISK OF LOSS IN TRADING COM-
MODITIES CAN BE SUBSTANTIAL. YOU
SHOULD THEREFORE CAREFULLY CON-
SIDER WHETHER SUCH TRADING IS SUIT-
ABLE FOR YOU IN LIGHT OF YOUR FI-
NANCIAL CONDITION. IN CONSIDERING
WHETHER TO TRADE OR TO AUTHORIZE
SOMEONE ELSE TO TRADE FOR YOU, YOU
SHOULD BE AWARE OF THE FOLLOWING:

IF YOU PURCHASE A COMMODITY OP-
TION YOU MAY SUSTAIN A TOTAL LOSS
OF THE PREMIUM AND OF ALL TRANS-
ACTION COSTS.
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IF YOU PURCHASE OR SELL A COM-
MODITY FUTURE OR SELL A COMMODITY
OPTION YOU MAY SUSTAIN A TOTAL
LOSS OF THE INITIAL MARGIN FUNDS
AND ANY ADDITIONAL FUNDS THAT YOU
DEPOSIT WITH YOUR BROKER TO ESTAB-
LISH OR MAINTAIN YOUR POSITION. IF
THE MARKET MOVES AGAINST YOUR PO-
SITION, YOU MAY BE CALLED UPON BY
YOUR BROKER TO DEPOSIT A SUBSTAN-
TIAL AMOUNT OF ADDITIONAL MARGIN
FUNDS, ON SHORT NOTICE, IN ORDER TO
MAINTAIN YOUR POSITION. IF YOU DO
NOT PROVIDE THE REQUESTED FUNDS
WITHIN THE PRESCRIBED TIME, YOUR
POSITION MAY BE LIQUIDATED AT A
LOSS, AND YOU WILL BE LIABLE FOR
ANY RESULTING DEFICIT IN YOUR AC-
COUNT.

UNDER CERTAIN MARKET CONDITIONS,
YOU MAY FIND IT DIFFICULT OR IMPOS-
SIBLE TO LIQUIDATE A POSITION. THIS
CAN OCCUR, FOR EXAMPLE, WHEN THE
MARKET MAKES A ‘‘LIMIT MOVE.’’

THE PLACEMENT OF CONTINGENT OR-
DERS BY YOU OR YOUR TRADING ADVI-
SOR, SUCH AS A ‘‘STOP-LOSS’’ OR ‘‘STOP-
LIMIT’’ ORDER, WILL NOT NECESSARILY
LIMIT YOUR LOSSES TO THE INTENDED
AMOUNTS, SINCE MARKET CONDITIONS
MAY MAKE IT IMPOSSIBLE TO EXECUTE
SUCH ORDERS.

A ‘‘SPREAD’’ POSITION MAY NOT BE
LESS RISKY THAN A SIMPLE ‘‘LONG’’ OR
‘‘SHORT’’ POSITION.

THE HIGH DEGREE OF LEVERAGE
THAT IS OFTEN OBTAINABLE IN COM-
MODITY TRADING CAN WORK AGAINST
YOU AS WELL AS FOR YOU. THE USE OF
LEVERAGE CAN LEAD TO LARGE LOSSES
AS WELL AS GAINS.

IN SOME CASES, MANAGED COM-
MODITY ACCOUNTS ARE SUBJECT TO
SUBSTANTIAL CHARGES FOR MANAGE-
MENT AND ADVISORY FEES. IT MAY BE
NECESSARY FOR THOSE ACCOUNTS
THAT ARE SUBJECT TO THESE CHARGES
TO MAKE SUBSTANTIAL TRADING PROF-
ITS TO AVOID DEPLETION OR EXHAUS-
TION OF THEIR ASSETS. THIS DISCLO-
SURE DOCUMENT CONTAINS, AT PAGE
(insert page number), A COMPLETE DE-
SCRIPTION OF EACH FEE TO BE
CHARGED TO YOUR ACCOUNT BY THE
COMMODITY TRADING ADVISOR.

THIS BRIEF STATEMENT CANNOT DIS-
CLOSE ALL THE RISKS AND OTHER SIG-
NIFICANT ASPECTS OF THE COMMODITY
MARKETS. YOU SHOULD THEREFORE
CAREFULLY STUDY THIS DISCLOSURE
DOCUMENT AND COMMODITY TRADING
BEFORE YOU TRADE, INCLUDING THE
DESCRIPTION OF THE PRINCIPAL RISK
FACTORS OF THIS INVESTMENT, AT
PAGE (insert page number).

(2) If the commodity trading advisor
may trade foreign futures or options
contracts pursuant to the offered trad-
ing program, the Risk Disclosure
Statement must further state the fol-
lowing:

YOU SHOULD ALSO BE AWARE THAT
THIS COMMODITY TRADING ADVISOR
MAY ENGAGE IN TRADING FOREIGN FU-
TURES OR OPTIONS CONTRACTS. TRANS-
ACTIONS ON MARKETS LOCATED OUT-
SIDE THE UNITED STATES, INCLUDING
MARKETS FORMALLY LINKED TO A
UNITED STATES MARKET MAY BE SUB-
JECT TO REGULATIONS WHICH OFFER
DIFFERENT OR DIMINISHED PROTEC-
TION. FURTHER, UNITED STATES REGU-
LATORY AUTHORITIES MAY BE UNABLE
TO COMPEL THE ENFORCEMENT OF THE
RULES OF REGULATORY AUTHORITIES
OR MARKETS IN NON-UNITED STATES
JURISDICTIONS WHERE YOUR TRANS-
ACTIONS MAY BE EFFECTED. BEFORE
YOU TRADE YOU SHOULD INQUIRE
ABOUT ANY RULES RELEVANT TO YOUR
PARTICULAR CONTEMPLATED TRANS-
ACTIONS AND ASK THE FIRM WITH
WHICH YOU INTEND TO TRADE FOR DE-
TAILS ABOUT THE TYPES OF REDRESS
AVAILABLE IN BOTH YOUR LOCAL AND
OTHER RELEVANT JURISDICTIONS.

(3) If the commodity trading advisor
is not also a registered futures commis-
sion merchant, the trading advisor
must make the additional following
statement in the Risk Disclosure
Statement, to be included as the last
paragraph thereof:

THIS COMMODITY TRADING ADVISOR
IS PROHIBITED BY LAW FROM ACCEPT-
ING FUNDS IN THE TRADING ADVISOR’S
NAME FROM A CLIENT FOR TRADING
COMMODITY INTERESTS. YOU MUST
PLACE ALL FUNDS FOR TRADING IN
THIS TRADING PROGRAM DIRECTLY
WITH A FUTURES COMMISSION MER-
CHANT.

(c) Table of contents. A table of con-
tents showing, by subject matter, the
location of the disclosures made in the
Disclosure Document, must appear im-
mediately following the Risk Disclo-
sure Statement.

(d) Information required in the forepart
of the Disclosure Document. (1) The
name, address of the main business of-
fice, main business telephone number
and form of organization of the com-
modity trading advisor. If the mailing
address of the main business office is a
post office box number or is not within
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the United States, its territories or
possessions, the trading advisor must
state where its books and records will
be kept and made available for inspec-
tion; and

(2) The date when the commodity
trading advisor first intends to use the
Disclosure Document.

(e) Persons to be identified. The names
of the following persons:

(1) Each principal of the trading advi-
sor;

(2) The futures commission merchant
with which the commodity trading ad-
visor will require the client to main-
tain its account or, if the client is free
to choose the futures commission mer-
chant with which it will maintain its
account, the trading advisor must
make a statement to that effect; and

(3) The introducing broker through
which the commodity trading advisor
will require the client to introduce its
account or, if the client is free to
choose the introducing broker through
which it will introduce its account, the
trading advisor must make a state-
ment to that effect.

(f) Business background. (1) The busi-
ness background, for the five years pre-
ceding the date of the Disclosure Docu-
ment, of:

(i) The commodity trading advisor;
and

(ii) Each principal of the trading ad-
visor who participates in making trad-
ing or operational decisions for the
trading advisor or supervises persons
so engaged, including, without limita-
tion, the trading advisor’s officers and
directors.

(2) The trading advisor must include
in the description of the business back-
ground of each person identified in
§ 4.34(f)(1) the name and main business
of that person’s employers, business as-
sociations or business ventures and the
nature of the duties performed by such
person for such employers or in connec-
tion with such business associations or
business ventures. The location in the
Disclosure Document of any required
past performance disclosure for such
person must be indicated.

(g) Principal risk factors. A discussion
of the principal risk factors of this
trading program. This discussion must
include, without limitation, risks due
to volatility, leverage, liquidity, and

counterparty creditworthiness, as ap-
plicable to the trading program and the
types of transactions and investment
activity expected to be engaged in pur-
suant to such program.

(h) Trading program. A description of
the trading program, which must in-
clude the types of commodity interests
and other interests the commodity
trading advisor intends to trade, with a
description of any restrictions or limi-
tations on such trading established by
the trading advisor or otherwise.

(i) Fees. A complete description of
each fee which the commodity trading
advisor will charge the client.

(1) Wherever possible, the trading ad-
visor must specify the dollar amount of
each such fee.

(2) Where any fee is determined by
reference to a base amount including,
but not limited to, ‘‘net assets,’’ ‘‘gross
profits,’’ ‘‘net profits’’ or ‘‘net gains,’’
the trading advisor must explain how
such base amount will be calculated.

(3) Where any fee is based on an in-
crease in the value of the client’s com-
modity interest account, the trading
advisor must specify how that increase
is calculated, the period of time during
which the increase is calculated, the
fee to be charged at the end of that pe-
riod and the value of the account at
which payment of the fee commences.

(j) Conflicts of interest. (1) A full de-
scription of any actual or potential
conflicts of interest regarding any as-
pect of the trading program on the part
of:

(i) The commodity trading advisor;
(ii) Any futures commission mer-

chant with which the client will be re-
quired to maintain its commodity in-
terest account;

(iii) Any introducing broker through
which the client will be required to in-
troduce its account to a futures com-
mission merchant; and

(iv) Any principal of the foregoing.
(2) Any other material conflict in-

volving any aspect of the offered trad-
ing program.

(3) Included in the description of any
such conflict must be any arrangement
whereby the trading advisor or any
principal thereof may benefit, directly
or indirectly, from the maintenance of
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the client’s commodity interest ac-
count with a futures commission mer-
chant or the introduction of such ac-
count through an introducing broker
(such as payment for order flow or soft
dollar arrangements).

(k) Litigation. (1) Subject to the pro-
visions of § 4.34(k)(2), any material ad-
ministrative, civil or criminal action,
whether pending or concluded, within
five years preceding the date of the
Document, against any of the following
persons; Provided, however, that a con-
cluded action that resulted in an adju-
dication on the merits in favor of such
person need not be disclosed:

(i) The commodity trading advisor
and any principal thereof:

(ii) Any futures commission mer-
chant with which the client will be re-
quired to maintain its commodity in-
terest account; and

(iii) Any introducing broker through
which the client will be required to in-
troduce its account to the futures com-
mission merchant.

(2) With respect to a futures commis-
sion merchant or an introducing
broker, an action will be considered
material if:

(i) The action would be required to be
disclosed in the notes to the futures
commission merchant’s or introducing
broker’s financial statements prepared
pursuant to generally accepted ac-
counting principles;

(ii) The action was brought by the
Commission; Provided, however, that a
concluded action that did not result in
civil monetary penalties exceeding
$50,000 need not be disclosed unless it
involved allegations of fraud or other
willful misconduct; or

(iii) The action was brought by any
other federal or state regulatory agen-
cy, a non-United States regulatory
agency or a self-regulatory organiza-
tion and involved allegations of fraud
or other willful misconduct.

(l) Trading for own account. If the
commodity trading advisor or any
principal thereof trades or intends to
trade commodity interests for its own
account, the trading advisor must dis-
close whether clients will be permitted
to inspect the records of such person’s
trading and any written policies re-
lated to such trading.

(m) Performance disclosures. Past per-
formance must be disclosed as set forth
in § 4.35.

(n) Supplemental information. If any
information, other than that required
by Commission rules, the antifraud
provisions of the Act, other federal or
state laws and regulations, any rules of
a self-regulatory agency or laws of a
non-United States jurisdiction, is pro-
vided, such information:

(1) May not be misleading in content
or presentation or inconsistent with
the required disclosures;

(2) Is subject to the antifraud provi-
sions of the Act and Commission rules,
and to rules regarding the use of pro-
motional material promulgated by a
registered futures association pursuant
to section 17(j) of the Act; and

(3) Must be placed as follows, unless
otherwise specified by Commission
rules:

(i) Supplemental performance infor-
mation (not including proprietary trad-
ing results as defined in § 4.35(a)(7), or
hypothetical, extracted, pro forma or
simulated trading results) must be
placed after all required performance
information;

(ii) Supplemental non-performance
information relating to a required dis-
closure may be included with the re-
lated required disclosure; and

(iii) Other supplemental information
may be included after all required dis-
closures; Provided, however, That any
proprietary trading results as defined
in § 4.35(a)(7), and any hypothetical, ex-
tracted, pro forma or simulated trading
results included in the Disclosure Doc-
ument must appear as the last disclo-
sure therein following all required and
non-required disclosures.

(o) Material information. Nothing set
forth in §§ 4.31, 4.34, 4.35 or § 4.36 shall
relieve a commodity trading advisor
from any obligation under the Act or
the regulations thereunder, including
the obligation to disclose all material
information to existing or prospective
clients even if the information is not
specifically required by such sections.

[60 FR 38189, July 25, 1995]

§ 4.35 Performance disclosures.
(a) General principles—(1) Capsule per-

formance information. Unless otherwise
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specified, disclosure of the past per-
formance of an account or trading pro-
gram required under this § 4.35 must in-
clude the following information:

(i) The name of the commodity trad-
ing advisor or other person trading the
account and the name of the trading
program;

(ii) The date on which the commodity
trading advisor or other person trading
the account began trading client ac-
counts and the date when client funds
began being traded pursuant to the
trading program;

(iii) The number of accounts directed
by the trading advisor or other person
trading the account pursuant to the
trading program specified, as of the
date of the Disclosure Document;

(iv)(A) The total assets under the
management of the trading advisor or
other person trading the account, as of
the date of the Disclosure Document;
and

(B) The total assets traded pursuant
to the trading program specified, as of
the date of the Disclosure Document;

(v) The largest monthly draw-down
for the account or trading program
specified during the most recent five
calendar year and year-to-date ex-
pressed as a percentage of client funds
and indicating the month and year of
the draw-down (the capsule must in-
clude a definition of ‘‘draw-down’’ that
is consistent with § 4.10(k));

(vi) The worst peak-to-valley draw-
down for the trading program specified
during the most recent five calendar
year and year-to-date, expressed as a
percentage of net asset value and indi-
cating the months and year of the
draw-down;

(vii) Subject to § 4.35(a)(2) for the of-
fered trading program, the annual and
year-to-date rate-of-return for the pro-
gram specified for the five most recent
calendar years and year-to-date, com-
puted on a compounded monthly basis;
Provided, however, That performance of
the offered trading program must in-
clude monthly rates of return for such
period; and

(viii) In the case of the offered trad-
ing program:

(A) The number of accounts traded
pursuant to the offered trading pro-
gram that were closed during the pe-
riod specified in § 4.35(a)(5) with posi-

tive net performance (profits) as of the
date the account was closed; and

(B) The number of accounts traded
pursuant to the offered trading pro-
gram that were closed during the pe-
riod specified in § 4.35(a)(5) with nega-
tive net performance (losses) as of the
date the account was closed.

(2) Additional requirements with respect
to the offered trading program. (i) The
performance of the offered trading pro-
gram must be identified as such and
separately presented first;

(ii) The rate of return of the offered
trading program must be presented on
a monthly basis for the period specified
in § 4.35(a)(5), either in a numerical
table or in a bar graph;

(iii) A bar graph used to present
monthly rates of return for the offered
trading program:

(A) Must show percentage rate of re-
turn on the vertical axis and one-
month increments on the horizontal
axis;

(B) Must be scaled in such a way as
to clearly show month-to-month dif-
ferences in rates of return; and

(C) Must separately display numer-
ical percentage annual rates of return
for the period covered by the bar graph;
and

(iv) The commodity trading advisor
must make available to prospective
and existing clients upon request a
table showing at least quarterly the in-
formation required to be calculated
pursuant to § 4.35(a)(6).

(3) Composite presentation. (i) Unless
such presentation would be misleading,
the performance of accounts traded
pursuant to the same trading program
may be presented in composite form on
a program-by-program basis, using the
format set forth in § 4.35(a)(1).

(ii) Accounts that differ materially
with respect to rates of return may not
be presented in the same composite.

(iii) The commodity trading advisor
must discuss all material differences
among the accounts included in a com-
posite.

(4) Current information. All perform-
ance information presented in the Dis-
closure Document must be current as
of a date not more than three months
preceding the date of the Document.
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(5) Time period for required perform-
ance. All required performance infor-
mation must be presented for the most
recent five calendar years and year-to-
date or for the life of the trading pro-
gram or account, if less than five
years.

(6) Calculation of, and recordkeeping
concerning, performance information. (i)
All performance information presented
in a Disclosure Document, including
performance information contained in
any capsule and performance informa-
tion not specifically required by Com-
mission rules, must be current as of a
date not more than three months pre-
ceding the date of the Document, and
must be supported by the following
amounts, calculated on an accrual
basis of accounting in accordance with
generally accepted accounting prin-
ciples, as specified below or by a meth-
od otherwise approved by the Commis-
sion.

(A) The beginning net asset value for
the period, which shall represent the
previous period’s ending net asset
value;

(B) All additions, whether voluntary
or involuntary, during the period;

(C) All withdrawals and redemptions,
whether voluntary or involuntary, dur-
ing the period;

(D) The net performance for the pe-
riod, which shall represent the change
in the net asset value net of additions,
withdrawals, redemptions, fees and ex-
penses;

(E) The ending net asset value for the
period, which shall represent the begin-
ning net asset value plus or minus ad-
ditions, withdrawals and redemptions,
and net performance; and

(F) The rate of return for the period,
computed on a compounded monthly
basis, which shall be calculated by di-
viding the net performance by the be-
ginning net asset value.

(ii) All supporting documents nec-
essary to substantiate the computation
of such amounts must be maintained in
accordance with § 1.31.

(7) Proprietary trading results. (i) Pro-
prietary trading results shall not be in-
cluded in a Disclosure Document unless
such performance is prominently la-
beled as proprietary and is set forth
separately after all disclosures in ac-
cordance with § 4.34(n), together with a

discussion of any differences between
such performance and the performance
of the offered trading program, includ-
ing, but not limited to, differences in
costs, leverage and trading.

(ii) For the purposes of § 4.34(n) and
this § 4.35(a), proprietary trading re-
sults means the performance of any ac-
count in which fifty percent or more of
the beneficial interest is owned or con-
trolled by:

(A) The commodity trading advisor
or any of its principals;

(B) An affiliate or family member of
the commodity trading advisor; or

(C) Any person providing services to
the account.

(8) Required legend. Any past perform-
ance presentation, whether or not re-
quired by Commission rules, must be
preceded with the following statement,
prominently displayed:

PAST PERFORMANCE IS NOT NEC-
ESSARILY INDICATIVE OF FUTURE RE-
SULTS.

(b) Performance to be disclosed. Except
as provided in § 4.35(a)(7), the com-
modity trading advisor must disclose
the actual performance of all accounts
directed by the commodity trading ad-
visor and by each of its trading prin-
cipals; Provided, however, that if the
trading advisor or its trading prin-
cipals previously have not directed any
accounts, the trading advisor must
prominently disclose this fact with one
of the following statements, as applica-
ble:

(1) THIS TRADING ADVISOR PRE-
VIOUSLY HAS NOT DIRECTED ANY
ACCOUNTS; or

(2) NONE OF THE TRADING PRIN-
CIPALS OF THIS TRADING ADVISOR
HAS PREVIOUSLY DIRECTED ANY
ACCOUNTS; or

(3) NEITHER THIS TRADING ADVI-
SOR NOR ANY OF ITS TRADING
PRINCIPALS HAVE PREVIOUSLY DI-
RECTED ANY ACCOUNTS.

If the commodity trading advisor is a
sole proprietorship, reference to its
trading principals need not be included
in the prescribed statement.

[60 FR 38191, July 25, 1995]
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§ 4.36 Use, amendment and filing of
Disclosure Document.

(a) Subject to paragraph (c) of this
section, all information contained in
the Disclosure Document must be cur-
rent as of the date of the Document;
Provided, however, that performance in-
formation must be current as of a date
not more than three months preceding
the date of the Document.

(b) No commodity trading advisor
may use a Disclosure Document dated
more than nine months prior to the
date of its use.

(c)(1) If the commodity trading advi-
sor knows or should know that the Dis-
closure Document is materially inac-
curate or incomplete in any respect, it
must correct that defect and must dis-
tribute the correction to:

(i) All existing clients in the trading
program within 21 calendar days of the
date upon which the trading advisor
first knows or has reason to know of
the defect; and

(ii) Each previously solicited prospec-
tive client for the trading program
prior to entering into an agreement to
direct or to guide such prospective cli-
ent’s commodity interest account pur-
suant to the program. The trading ad-
visor may furnish the correction by
way of an amended Disclosure Docu-
ment, a sticker on the Document, or
other similar means.

(2) The trading advisor may not use
the Disclosure Document until such
correction is made.

(d)(1) The trading advisor must file
with the Commission two copies of the
Disclosure Documents for each trading
program that it offers or that it in-
tends to offer not less than 21 calendar
days prior to the date the trading advi-
sor first intends to deliver the Docu-
ment to a prospective client in the
trading program; Provided, however,
that a trading advisor electing to file
electronically pursuant to § 4.2(a) may
file a single copy of the Disclosure Doc-
ument by that method.

(2) The commodity trading advisor
must file with the Commission two
copies of all subsequent amendments to
the Disclosure Document for each trad-
ing program that it offers or that it in-
tends to offer within 21 calendar days
of the date upon which the trading ad-
visor first knows or has reason to know

of the defect requiring the amendment;
Provided, however, that a trading advi-
sor electing to file electronically pur-
suant to § 4.2(a) may file a single copy
of each such amendment by that meth-
od.

[60 FR 38192, July 25, 1995, as amended at 62
FR 18268, Apr. 15, 1997]

Subpart D—Advertising

§ 4.40 [Reserved]

§ 4.41 Advertising by commodity pool
operators, commodity trading advi-
sors, and the principals thereof.

(a) No commodity pool operator,
commodity trading advisor, or any
principal thereof, may advertise in a
manner which:

(1) Employs any device, scheme or ar-
tifice to defraud any participant or cli-
ent or prospective participant or cli-
ent; or

(2) Involves any transaction, practice
or course of business which operates as
a fraud or deceit upon any participant
or client or any prospective participant
or client.

(b)(1) No person may present the per-
formance of any simulated or hypo-
thetical commodity interest account,
transaction in a commodity interest or
series of transactions in a commodity
interest of a commodity pool operator,
commodity trading advisor, or any
principal thereof, unless such perform-
ance is accompanied by one of the fol-
lowing:

(i) The following statement: ‘‘Hypo-
thetical or simulated performance re-
sults have certain inherent limitations.
Unlike an actual performance record,
simulated results do not represent ac-
tual trading. Also, since the trades
have not actually been executed, the
results may have under- or over-com-
pensated for the impact, if any, of cer-
tain market factors, such as lack of li-
quidity. Simulated trading programs in
general are also subject to the fact
that they are designed with the benefit
of hindsight. No representation is being
made that any account will or is likely
to achieve profits or losses similar to
those shown;’’ or

(ii) A statement prescribed pursuant
to rules promulgated by a registered
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futures association pursuant to section
17(j) of the Act.

(2) If the presentation of such simu-
lated or hypothetical performance is
other than oral, the prescribed state-
ment must be prominently disclosed.

(c) The provisions of this section
shall apply:

(1) To any publication, distribution
or broadcast of any report, letter, cir-
cular, memorandum, publication, writ-
ing, advertisement or other literature
or advice, including the texts of stand-
ardized oral presentations and of radio,
television, seminar or similar mass
media presentations, and

(2) Regardless of whether the com-
modity pool operator or commodity
trading advisor is exempt from reg-
istration under the Act.

(Approved by the Office of Management and
Budget under control number 3038–0005)

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 60 FR 38192, July 25,
1995]

PART 5—DESIGNATION OF AND
CONTINUING COMPLIANCE BY
CONTRACT MARKETS

Sec.
5.1 Fast-track designation review.
5.2 Dormant contracts.
5.3 Listing contracts for trading by ex-

change certification.

APPENDIX A TO PART 5—GUIDELINE NO. 1; IN-
TERPRETIVE STATEMENT REGARDING ECO-
NOMIC AND PUBLIC INTEREST REQUIRE-
MENTS FOR CONTRACT MARKET DESIGNA-
TION

APPENDIX B TO PART 5—SCHEDULE OF FEES
APPENDIX C TO PART 5—INTERNAL PROCEDURE

REGARDING PERIOD FOR RESPONSE BY EX-
CHANGES

APPENDIX D TO PART 5—INTERNAL PROCEDURE
REGARDING PERIOD FOR PUBLIC COMMENT

APPENDIX E TO PART 5—INFORMATION THAT A
FOREIGN BOARD OF TRADE SHOULD SUBMIT
WHEN SEEKING NO–ACTION RELIEF TO
OFFER AND SELL, TO PERSONS LOCATED IN
THE UNITED STATES, A FUTURES CONTRACT
ON A FOREIGN SECURITIES INDEX TRADED
ON THAT FOREIGN BOARD OF TRADE

AUTHORITY: 7 U.S.C. 6(c), 6c, 7, 7a, 8 and
12a.

§ 5.1 Fast-track designation review.
(a) Cash-settled contracts. Boards of

trade seeking designation as a contract
market under sections 4c, 5, 5a, and 6 of

the Act, and regulations thereunder,
shall be deemed to be designated as a
contract market under section 6 of the
Act ten days after receipt by the Com-
mission of the application for designa-
tion, unless notified otherwise within
that period, if:

(1) The board of trade labels the sub-
mission as being submitted pursuant to
Commission rule 5.1—Fast Track Ten-
Day Review;

(2)(i) The application for designation
is for a futures contract providing for
cash settlement or for delivery of a for-
eign currency for which there is no
legal impediment to delivery and for
which there exists a liquid cash mar-
ket; or

(ii) For an option contract that is
itself cash-settled, is for delivery of a
foreign currency which meets the re-
quirements of paragraph (a)(2)(i) of this
section or is to be exercised into a fu-
tures contract which has already been
designated as a contract market;

(3) The application for designation is
for a commodity other than those enu-
merated in section 1a(3) of the Act or
subject to the procedures of section
2(a)(1)(B) of the Act;

(4) The board of trade currently is
designated as a contract market for at
least one contract which is not dor-
mant within the meaning of this part;

(5) The submission complies with the
requirements of Appendix A of this
part—Guideline No. 1 and § 1.61 of this
chapter;

(6) The board of trade does not amend
the terms or conditions of the proposed
contract or supplement the application
for designation, except as requested by
the Commission or for correction of ty-
pographical errors, renumbering or
other such nonsubstantive revisions,
during that period; and

(7) The board of trade has not in-
structed the Commission in writing
during the review period to review the
application for designation under the
usual procedures under section 6 of the
Act.

(b) Contracts for physical delivery.
Boards of trade seeking designation as
a contract market under sections 4c, 5,
5a, and 6 of the Act, and regulations
thereunder, shall be deemed to be des-
ignated as a contract market under
section 6 of the Act forty-five days
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