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Subpart A—Administrative Offset

AUTHORITY: 31 U.S.C. 3716, 4 CFR 102.

SOURCE: 58 FR 64370, Dec. 7, 1993, unless
otherwise noted.

§ 204.1 Applicability and scope.
(a) The procedures authorized for ad-

ministrative offset are contained in
Section 10 of the Debt Collection Act
(codified at 31 U.S.C. 3716). The Act re-
quires that notice procedures be ob-
served by the agency. The debtor is
also afforded an opportunity to inspect
and copy government records per-
taining to the claim, enter into an
agreement for repayment, and to a re-
view of the claim (if requested). Like
salary offset, agencies may cooperate
with one another in order to effectuate
recovery of the claim.

(b) The provisions of this subpart
apply to the collection of debts owed to
the United States arising from trans-
actions with the Securities and Ex-
change Commission (Commission). Ad-
ministrative offset is authorized under
Section 5 of the Federal Claims Collec-
tion Act of 1966, as amended by the
Debt Collection Act of 1982 (31 U.S.C.
3716). These regulations are consistent
with the Federal Claims Collection
Standards on administrative offset
issued jointly by the Department of
Justice and the General Accounting Of-
fice (4 CFR part 102).

§ 204.2 Definitions.
(a) Administrative offset as defined in

31 U.S.C. 3701(a)(1) means withholding
money payable by the United States
Government to, or held by the Govern-
ment for, a person to satisfy a debt the
person owes the Government.

(b) Person includes a natural person
or persons, profit or nonprofit corpora-
tion, partnership, association, trust,
estate, consortium, or other entity
which is capable of owing a debt to the
United States Government except that
agencies of the United States, or of any
State or local government shall be ex-
cluded.

§ 204.3 General.
(a) The Chairperson of the Commis-

sion (or designee) will determine the
feasibility of collection by administra-

tive offset on a case-by-case basis for
each claim established. The Chair-
person (or designee) will consider the
following issues in making a deter-
mination to collect a claim by admin-
istrative offset:

(1) Can administrative offset be ac-
complished?

(2) Is administrative offset practical
and legal?

(3) Does administrative offset best
serve and protect the interest of the
U.S. Government?

(4) Is administrative offset appro-
priate given the debtor’s financial con-
dition?

(b) The Chairperson (or designee)
may initiate administrative offset with
regard to debts owed by a person to an-
other agency of the United States Gov-
ernment, upon receipt of a request
from the head of another agency or his
or her designee, and a certification
that the debt exists and that the per-
son has been afforded the necessary due
process rights.

(c) The Chairperson (or designee)
may request another agency which
holds funds payable to a Commission
debtor to offset that debt against the
funds held and will provide certifi-
cation that:

(1) The debt exists; and
(2) The person has been afforded the

necessary due process rights.
(d) No collection by administrative

offset shall be made on any debt that
has been outstanding for more than 10
years unless facts material to the Gov-
ernment’s right to collect the debt
were not known, and reasonably could
not have been known, by the official or
officials responsible for discovering the
debt.

(e) Administrative offset under this
subpart may not be initiated against:

(1) A debt in which administrative
offset of the type of debt involved is ex-
plicitly provided for or prohibited by
another statute;

(2) Debts owed by other agencies of
the United States or by any State or
local Government; or

(3) Debts arising under the Internal
Revenue Code of 1954; the Social Secu-
rity Act; or the tariff laws of the
United States.

(f) The procedures for administrative
offset in this subpart do not apply to
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the offset of Federal salaries under 5
U.S.C. 5514.

§ 204.4 Demand for payment—notice.
(a) Whenever possible, the Commis-

sion will seek written consent from the
debtor to initiate immediate collection
before starting the formal notification
process.

(b) In cases where written agreement
to collect cannot be obtained from the
debtor, a formal notification process
shall be followed, (4 CFR 102.2). Prior
to collecting a claim by administrative
offset, the Commission shall send to
the debtor, by certified or registered
mail with return receipt, a written de-
mand for payment in terms which in-
form the debtor of the consequences of
failure to cooperate. A total of three
progressively stronger written de-
mands at not more than 30 day inter-
vals will normally be made unless a re-
sponse to the first or second demand
indicates that a further demand would
be futile or the debtor’s response does
not require rebuttal, or other pertinent
information indicates that additional
written demands would be unnecessary.
In determining the timing of the de-
mand letters, the Commission should
give due regard to the need to act
promptly so that, as a general rule, if
necessary to refer the debt to the De-
partment of Justice for litigation, such
referral can be made within one year of
the final determination of the fact and
the amount of the debt. When appro-
priate to protect the Government’s in-
terests (for example, to prevent the
statute of limitations from expiring),
written demand may be preceded by
other appropriate actions, including
immediate referral for litigation.

(c) Before offset is made, a written
notice will be sent to the debtor. This
notice will include:

(1) The nature and amount of the
debt;

(2) The date when payment is due
(not less than thirty days from the
date of mailing or hand delivery of the
notice);

(3) The agency’s intention to collect
the debt by administrative offset, in-
cluding asking the assistance of other
Federal agencies to help in the offset
whenever possible, if the debtor has not
made payment by the payment due

date or has not made an arrangement
for payment by the payment due date;

(4) Any provision for interest, late
payment penalties and administrative
charges, if payment is not received by
the due date;

(5) The possible reporting of the
claim to consumer reporting agencies
and the possibility that the Commis-
sion will forward the claim to a collec-
tion agency;

(6) The right of the debtor to inspect
and copy the Commission’s records re-
lated to the claim;

(7) The right of the debtor to request
a review of the determination of in-
debtedness and, in the circumstances
described below, to request an oral
hearing from the Commission’s des-
ignee;

(8) The right of the debtor to enter
into a written agreement with the
agency to repay the debt in some other
way; and

(9) In appropriate cases, the right of
the debtor to request a waiver.

(d) Claims for payment of travel ad-
vances and employee training expenses
require notification prior to adminis-
trative offset as described in this sec-
tion. Because no oral hearing is re-
quired, notice of the right to a hearing
need not be included in the notifica-
tion.

§ 204.5 Debtor’s failure to respond.
If the debtor fails to respond to the

notice described in § 204.4 (c) by the
proposed effective date specified in the
notice, the Commission may take fur-
ther action under this section or under
the Federal Claims Collection Stand-
ards (4 CFR parts 101 through 105). The
Commission may collect by adminis-
trative offset if the debtor:

(a) Has not made payment by the
payment due date;

(b) Has not requested a review of the
claim within the agency as set out in
§ 204.6; or

(c) Has not made an arrangement for
payment by the payment due date.

§ 204.6 Agency review.
(a) A debtor may dispute the exist-

ence of the debt, the amount of the
debt, or the terms of repayment. A re-
quest to review a disputed debt must be
submitted to the Commission official
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who provided notification within 30
calendar days of the receipt of the
written notice described in § 204.4(c).

(b) The Commission will provide a
copy of the record to the debtor and ad-
vise him/her to furnish available evi-
dence to support his or her position.
Upon receipt of the evidence, the writ-
ten record of indebtedness will be re-
viewed and the debtor will be informed
of the results of that review.

(c) Pending the resolution of a dis-
pute by the debtor, transactions in any
of the debtor’s accounts maintained by
the Commission may be temporarily
suspended. Depending on the type of
transaction, the suspension could pre-
clude its payment, removal, or trans-
fer, as well as prevent the payment of
interest or discount due thereon.
Should the dispute be resolved in the
debtor’s favor, the suspension will be
immediately lifted.

(d) During the review period, inter-
est, penalties, and administrative costs
authorized under the Federal Claims
Collection Act of 1966, as amended, will
continue to accrue.

§ 204.7 Hearing.
(a) A debtor will be provided a rea-

sonable opportunity for an oral hearing
by the Commission’s designee when:

(1) (i) By statute, consideration must
be given to a request to waive the in-
debtedness;

(ii) The debtor requests waiver of the
indebtedness; and

(iii) The waiver determination rests
on an issue of creditability or veracity;
or

(2) The debtor requests reconsider-
ation and the Commission’s designee
determines that the question of indebt-
edness cannot be resolved by reviewing
the documentary evidence.

(b) In cases where an oral hearing is
provided to the debtor, the Commis-
sion’s designee will conduct the hear-
ing, and provide the debtor with a writ-
ten decision 30 days after the hearing.

§ 204.8 Written agreement for repay-
ment.

If the debtor requests a repayment
agreement in place of offset, the Com-
mission has discretion and should use
sound judgment to determine whether
to accept a repayment agreement in

place of offset. If the debt is delinquent
and the debtor has not disputed its ex-
istence or amount, the Commission
will not accept a repayment agreement
in place of offset unless the debtor is
able to establish that offset would
cause undue financial hardship or be
unjust. No repayment arrangement
will be considered unless the debtor
submits a financial statement, exe-
cuted under penalty of perjury, reflect-
ing the debtor’s assets, liabilities, in-
come, and expenses. The financial
statement must be submitted within
ten business days of the Commission’s
request for the statement. At the Com-
mission’s option, a confess-judgment
note or bond of indemnity with surety
may be required for installment agree-
ments. Notwithstanding the provisions
of this section, any reduction or com-
promise of a claim will be governed by
4 CFR part 103 and 31 CFR 5.3.

§ 204.9 Administrative offset proce-
dures.

(a) If the debtor does not exercise the
right to request a review within the
time specified in § 204.4, or if as a result
of the review, it is determined that the
debt is due and no written agreement is
executed, then administrative offset
shall be ordered in accordance with
this subpart without further notice.

(b) Travel advance. The Commission
will deduct outstanding advances pro-
vided to Commission travelers from
other amounts owed the traveler by
the agency whenever possible and prac-
ticable. Monies owed by an employee
for outstanding travel advances that
cannot be deducted from other travel
amounts due that employee will be col-
lected through salary offset as de-
scribed in subpart B of this part.

(c) Requests for offset to other Federal
agencies. The Chairperson (or his or her
designee) may request that a debt owed
to the Commission be administratively
offset against funds due and payable to
a debtor by another Federal agency. In
requesting administrative offset, the
Commission, as creditor, will certify in
writing to the Federal agency holding
funds of the debtor:

(1) That the debtor owes the debt;
(2) The amount and basis of the debt;

and
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(3) That the Commission has com-
plied with the requirements of 31
U.S.C. 3716, its own administrative off-
set regulations and the applicable pro-
visions of 4 CFR part 102 with respect
to providing the debtor with due proc-
ess.

(d) Requests for offset from other Fed-
eral agencies. Any Federal agency may
request that funds due and payable to
its debtor by the Commission be ad-
ministratively offset in order to collect
a debt owed to such Federal agency by
the debtor. The Commission shall ini-
tiate the requested offset only upon:

(1) Receipt of written certification
from the creditor agency:

(i) That the debtor owes the debt;
(ii) The amount and basis of the debt;
(iii) That the agency has prescribed

regulations for the exercise of adminis-
trative offset; and

(iv) That the agency has complied
with its own administrative offset reg-
ulations and with the applicable provi-
sions of 4 CFR part 102, including pro-
viding any required hearing or review.

(2) A determination by the Commis-
sion that collection by offset against
funds payable by the Commission
would be in the best interest of the
United States as determined by the
facts and circumstances of the par-
ticular case, and that such offset would
not otherwise be contrary to law.

§ 204.10 Civil and Foreign Service Re-
tirement Fund.

(a) Unless otherwise prohibited by
law, the Commission may request that
monies due and payable to a debtor
from the Civil Service Retirement and
Disability Fund, the Foreign Service
Retirement Fund or any other Federal
retirement fund be administratively
offset in reasonable amounts in order
to collect in one full payment or a
minimal number of payments, debts
owed the United States by the debtor.
Such requests shall be made to the ap-
propriate officials of the respective
fund servicing agency in accordance
with such regulations as may be pre-
scribed by the Chairperson of that
agency. The requests for administra-
tive offset will certify in writing the
following:

(1) The debtor owes the United States
a debt and the amount of the debt;

(2) The Commission has complied
with applicable regulations and proce-
dures; and

(3) The Commission has followed the
requirements of the Federal Claims
Collection Standards as described in
this subpart.

(b) Once the Commission decides to
request offset under paragraph (a) of
this section, it will make the request
as soon as practical after completion of
the applicable procedures in order that
the fund servicing agency may identify
and flag the debtor’s account in antici-
pation of the time when the debtor re-
quests or becomes eligible to receive
payments from the fund. This will sat-
isfy any requirements that offset be
initiated prior to expiration of the
statute of limitations.

(c) If the Commission collects part or
all of the debt by other means before
deductions are made or completed pur-
suant to paragraph (a) of this section,
the Commission shall act promptly to
modify or terminate its request for off-
set.

(d) This section does not require or
authorize the fund servicing agency to
review the merits of Commission’s de-
termination relative to the debt.

§ 204.11 Jeopardy procedure.

The Commission may effect an ad-
ministrative offset against a payment
to be made to the debtor prior to the
completion of the procedures required
by § 204.4(c) if failure to take the offset
would substantially jeopardize the
Commission’s ability to collect the
debt, and the time available before the
payment is to be made does not reason-
ably permit the completion of those
procedures. Such prior offset shall be
promptly followed by the completion of
those procedures. Amounts recovered
by offset but later found not to be owed
to the Commission shall be promptly
refunded.

§§ 204.12—204.29 [Reserved]

Subpart B—Salary Offset

AUTHORITY: 5 U.S.C. 5514.

SOURCE: 58 FR 38520, July 19, 1993, unless
otherwise noted.
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