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(d) The information required by para-
graphs (a) and (b) of this Item need not
be provided in any filings other than a
company proxy or information state-
ment relating to an annual meeting of
security holders at which directors are
to be elected (or special meeting or
written consents in lieu of such meet-
ing). Such information will not be
deemed to be incorporated by reference
into any filing under the Securities Act
or the Exchange Act, except to the ex-
tent that the company specifically in-
corporates it by reference.

[64 FR 73402, Dec. 30, 1999]

Subpart 229.400—Management
and Certain Security Holders

§ 229.401 (Item 401) Directors, execu-
tive officers, promoters and control
persons.

(a) Identification of directors. List the
names and ages of all directors of the
registrant and all persons nominated
or chosen to become directors; indicate
all positions and offices with the reg-
istrant held by each such person; state
his term of office as director and any
period(s) during which he has served as
such; describe briefly any arrangement
or understanding between him and any
other person(s) (naming such person(s))
pursuant to which he was or is to be se-
lected as a director or nominee.

Instructions to Paragraph (a) of Item 401: 1. Do
not include arrangements or understandings
with directors or officers of the registrant
acting solely in their capacities as such.

2. No nominee or person chosen to become
a director who has not consented to act as
such shall be named in response to this Item.
In this regard, with respect to proxy state-
ments, see Rule 14a–4(d) under the Exchange
Act (§ 240.14a–4(d) of this chapter).

3. If the information called for by this
paragraph (a) is being presented in a proxy
or information statement, no information
need be given respecting any director whose
term of office as a director will not continue
after the meeting to which the statement re-
lates.

4. With regard to proxy statements in con-
nection with action to be taken concerning
the election of directors, if fewer nominees
are named than the number fixed by or pur-
suant to the governing instruments, state
the reasons for this procedure and that the
proxies cannot be voted for a greater number
of persons than the number of nominees
named.

5. With regard to proxy statements in con-
nection with action to be taken concerning
the election of directors, if the solicitation is
made by persons other than management, in-
formation shall be given as to nominees of
the persons making the solicitation. In all
other instances, information shall be given
as to directors and persons nominated for
election or chosen by management to be-
come directors.

(b) Identification of executive officers.
List the names and ages of all execu-
tive officers of the registrant and all
persons chosen to become executive of-
ficers; indicate all positions and offices
with the registrant held by each such
person; state his term of office as offi-
cer and the period during which he has
served as such and describe briefly any
arrangement or understanding between
him and any other person(s) (naming
such person) pursuant to which he was
or is to be selected as an officer.

Instructions to Paragraph (b) of Item 401: 1. Do
not include arrangements or understandings
with directors or officers of the registrant
acting solely in their capacities as such.

2. No person chosen to become an executive
officer who has not consented to act as such
shall be named in response to this Item.

3. The information regarding executive of-
ficers called for by this Item need not be fur-
nished in proxy or information statements
prepared in accordance with Schedule 14A
under the Exchange Act (§ 240.14a–101 of this
chapter) by those registrants relying on Gen-
eral Instruction G of Form 10–K and Form
10–KSB under the Exchange Act (§ 249.310 of
this chapter), Provided, That such informa-
tion is furnished in a separate item cap-
tioned ‘‘Executive officers of the registrant’’
and included in Part I of the registrant’s an-
nual report on Form 10–K and Form 10–KSB.

(c) Identification of certain significant
employees. Where the registrant em-
ploys persons such as production man-
agers, sales managers, or research sci-
entists who are not executive officers
but who make or are expected to make
significant contributions to the busi-
ness of the registrant, such persons
shall be identified and their back-
ground disclosed to the same extent as
in the case of executive officers. Such
disclosure need not be made if the reg-
istrant was subject to section 13(a) or
15(d) of the Exchange Act or was ex-
empt from section 13(a) by section
12(g)(2)(G) of such Act immediately
prior to the filing of the registration

VerDate 11<MAY>2000 07:46 May 16, 2000 Jkt 190051 PO 00000 Frm 00376 Fmt 8010 Sfmt 8002 Y:\SGML\190051T.XXX pfrm07 PsN: 190051T



377

Securities and Exchange Commission § 229.401

statement, report, or statement to
which this Item is applicable.

(d) Family relationships. State the na-
ture of any family relationship be-
tween any director, executive officer,
or person nominated or chosen by the
registrant to become a director or ex-
ecutive officer.

Instruction to Paragraph 401(d): The term
‘‘family relationship’’ means any relation-
ship by blood, marriage, or adoption, not
more remote than first cousin.

(e) Business experience—(1) Back-
ground. Briefly describe the business
experience during the past five years of
each director, executive officer, person
nominated or chosen to become a di-
rector or executive officer, and each
person named in answer to paragraph
(c) of Item 401, including: Each person’s
principal occupations and employment
during the past five years; the name
and principal business of any corpora-
tion or other organization in which
such occupations and employment were
carried on; and whether such corpora-
tion or organization is a parent, sub-
sidiary or other affiliate of the reg-
istrant. When an executive officer or
person named in response to paragraph
(c) of Item 401 has been employed by
the registrant or a subsidiary of the
registrant for less than five years, a
brief explanation shall be included as
to the nature of the responsibility un-
dertaken by the individual in prior po-
sitions to provide adequate disclosure
of his prior business experience. What
is required is information relating to
the level of his professional com-
petence, which may include, depending
upon the circumstances, such specific
information as the size of the operation
supervised.

(2) Directorships. Indicate any other
directorships held by each director or
person nominated or chosen to become
a director in any company with a class
of securities registered pursuant to sec-
tion 12 of the Exchange Act or subject
to the requirements of section 15(d) of
such Act or any company registered as
an investment company under the In-
vestment Company Act of 1940, 15
U.S.C. 80a–1, et seq., as amended, nam-
ing such company.

Instruction to Paragraph (e) of Item 401: For
the purposes of paragraph (e)(2), where the

other directorships of each director or person
nominated or chosen to become a director in-
clude directorships of two or more registered
investment companies that are part of a
‘‘fund complex’’ as that term is defined in
Item 22(a) of Schedule 14A under the Ex-
change Act (§ 240.14a–101 of this chapter), the
registrant may, rather than listing each
such investment company, identify the fund
complex and provide the number of invest-
ment company directorships held by the di-
rector or nominee in such fund complex.

(f) Involvement in certain legal pro-
ceedings. Describe any of the following
events that occurred during the past
five years and that are material to an
evaluation of the ability or integrity of
any director, person nominated to be-
come a director or executive officer of
the registrant:

(1) A petition under the Federal
bankruptcy laws or any state insol-
vency law was filed by or against, or a
receiver, fiscal agent or similar officer
was appointed by a court for the busi-
ness or property of such person, or any
partnership in which he was a general
partner at or within two years before
the time of such filing, or any corpora-
tion or business association of which
he was an executive officer at or within
two years before the time of such fil-
ing;

(2) Such person was convicted in a
criminal proceeding or is a named sub-
ject of a pending criminal proceeding
(excluding traffic violations and other
minor offenses);

(3) Such person was the subject of
any order, judgment, or decree, not
subsequently reversed, suspended or
vacated, of any court of competent ju-
risdiction, permanently or temporarily
enjoining him from, or otherwise lim-
iting, the following activities:

(i) Acting as a futures commission
merchant, introducing broker, com-
modity trading advisor, commodity
pool operator, floor broker, leverage
transaction merchant, any other per-
son regulated by the Commodity Fu-
tures Trading Commission, or an asso-
ciated person of any of the foregoing,
or as an investment adviser, under-
writer, broker or dealer in securities,
or as an affiliated person, director or
employee of any investment company,
bank, savings and loan association or
insurance company, or engaging in or
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continuing any conduct or practice in
connection with such activity;

(ii) Engaging in any type of business
practice; or

(iii) Engaging in any activity in con-
nection with the purchase or sale of
any security or commodity or in con-
nection with any violation of Federal
or State securities laws or Federal
commodities laws;

(4) Such person was the subject of
any order, judgment or decree, not sub-
sequently reversed, suspended or va-
cated, of any Federal or State author-
ity barring, suspending or otherwise
limiting for more than 60 days the
right of such person to engage in any
activity described in paragraph (f)(3)(i)
of this section, or to be associated with
persons engaged in any such activity;
or

(5) Such person was found by a court
of competent jurisdiction in a civil ac-
tion or by the Commission to have vio-
lated any Federal or State securities
law, and the judgment in such civil ac-
tion or finding by the Commission has
not been subsequently reversed, sus-
pended, or vacated.

(6) Such person was found by a court
of competent jurisdiction in a civil ac-
tion or by the Commodity Futures
Trading Commission to have violated
any Federal commodities law, and the
judgment in such civil action or find-
ing by the Commodity Futures Trading
Commission has not been subsequently
reversed, suspended or vacated.

Instructions to Paragraph (f) of Item 401: 1. For
purposes of computing the five year period
referred to in this paragraph, the date of a
reportable event shall be deemed the date on
which the final order, judgment or decree
was entered, or the date on which any rights
of appeal from preliminary orders, judg-
ments, or decrees have lapsed. With respect
to bankruptcy petitions, the computation
date shall be the date of filing for
uncontested petitions or the date upon which
approval of a contested petition became
final.

2. If any event specified in this paragraph
(f) has occurred and information in regard
thereto is omitted on the grounds that it is
not material, the registrant may furnish to
the Commission, at time of filing (or at the
time preliminary materials are filed, or ten
days before definitive materials are filed in
preliminary filing is not required, pursuant
to Rule 14a–6 or 14c–5 under the Exchange
Act (§§ 240.14a–6 and 240–14c–5 of this chap-

ter)), as supplemental information and not
as part of the registration statement, report,
or proxy or information statement, mate-
rials to which the omission relates, a de-
scription of the event and a statement of the
reasons for the omission of information in
regard thereto.

3. The registrant is permitted to explain
any mitigating circumstances associated
with events reported pursuant to this para-
graph.

4. If the information called for by this
paragraph (f) is being presented in a proxy or
information statement, no information need
be given respecting any director whose term
of office as a director will not continue after
the meeting to which the statement relates.

(g) Promoters and control persons. (1)
Registrants, which have not been sub-
ject to the reporting requirements of
section 13(a) or 15(d) of the Exchange
Act for the twelve months immediately
prior to the filing of the registration
statement, report, or statement to
which this Item is applicable, and
which were organized within the last
five years, shall describe with respect
to any promoter, any of the events
enumerated in paragraphs (f)(1)
through (f)(6) of this section that oc-
curred during the past five years and
that are material to a voting or invest-
ment decision.

(2) Registrants, which have not been
subject to the reporting requirements
of section 13(a) or 15(d) of the Exchange
Act for the twelve months immediately
prior to the filing of the registration
statement, report, or statement to
which this Item is applicable, shall de-
scribe with respect to any control per-
son, any of the events enumerated in
paragraphs (f)(1) through (f)(6) of this
section that occurred during the past
five years and that are material to a
voting or investment decision.

Instructions to Paragraph (g) of Item 401: 1. In-
structions 1. through 3. to paragraph (f) shall
apply to this paragraph (g).

2. Paragraph (g) shall not apply to any sub-
sidiary of a registrant which has been report-
ing pursuant to Section 13(a) or 15(d) of the
Exchange Act for the twelve months imme-
diately prior to the filing of the registration
statement, report or statement.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 55665, Dec. 13, 1982; 48 FR 19874, May 3,
1983; 49 FR 32763, Aug. 16, 1984; 52 FR 48982,
Dec. 29, 1987; 59 FR 52695, Oct. 19, 1994]
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§ 229.402 (Item 402) Executive com-
pensation.

(a) General—(1) Treatment of specific
types of issuers—(i) Small business
issuers. A registrant that qualifies as
‘‘small business issuer,’’ as defined by
Item 10(a)(1) of Regulation S–B [17 CFR
228.10(a)(1)], will be deemed to comply
with this item if it provides the infor-
mation required by paragraph (b)
(Summary Compensation Table), para-
graphs (c)(1) and (c)(2)(i)–(v) (Option/
SAR Grants Table), paragraph (d) (Ag-
gregated Option/SAR Exercise and Fis-
cal Year-End Option/SAR Value Table),
paragraph (e) (Long-Term Incentive
Plan Awards Table), paragraph (g)
(Compensation of Directors), paragraph
(h) (Employment Contracts, Termi-
nation of Employment and Change in
Control Arrangements) and paragraph
(i) (1) and (2) (Report on Repricing of
Options/SARs) of this item.

(ii) Foreign private issuers. A foreign
private issuer will be deemed to com-
ply with this item if it provides the in-
formation required by Items 6.B. and
6.E.2. of Form 20–F (17 CFR 249.220f),
with more detailed information pro-
vided if otherwise made publicly avail-
able.

(2) All compensation covered. This item
requires clear, concise and understand-
able disclosure of all plan and non-plan
compensation awarded to, earned by,
or paid to the named executive officers
designated under paragraph (a)(3) of
this item, and directors covered by
paragraph (g) of this item by any per-
son for all services rendered in all ca-
pacities to the registrant and its sub-
sidiaries, unless otherwise specified in
this item. Except as provided by para-
graph (a)(5) of this item, all such com-
pensation shall be reported pursuant to
this item, even if also called for by an-
other requirement, including trans-
actions between the registrant and a
third party where the primary purpose
of the transaction is to furnish com-
pensation to any such named executive
officer or director. No item reported as
compensation for one fiscal year need
be reported as compensation for a sub-
sequent fiscal year.

(3) Persons covered. Disclosure shall
be provided pursuant to this item for
each of the following (the ‘‘named ex-
ecutive officers’’):

(i) All individuals serving as the reg-
istrant’s chief executive officer or act-
ing in a similar capacity during the
last completed fiscal year (‘‘CEO’’), re-
gardless of compensation level;

(ii) The registrant’s four most highly
compensated executive officers other
than the CEO who were serving as ex-
ecutive officers at the end of the last
completed fiscal year; and

(iii) Up to two additional individuals
for whom disclosure would have been
provided pursuant to paragraph
(a)(3)(ii) of this item but for the fact
that the individual was not serving as
an executive officer of the registrant at
the end of the last completed fiscal
year.

Instructions to Item 402(a)(3): 1. Determination
of Most Highly Compensated Executive Officers.
The determination as to which executive of-
ficers are most highly compensated shall be
made by reference to total annual salary and
bonus for the last completed fiscal year (as
required to be disclosed pursuant to para-
graph (b)(2)(iii) (A) and (B) of this item), but
including the dollar value of salary or bonus
amounts forgone pursuant to Instruction 3 to
paragraph (b)(2)(iii) (A) and (B) of this item:
Provided, however, That no disclosure need be
provided for any executive officer, other
than the CEO, whose total annual salary and
bonus, as so determined, does not exceed
$100,000.

2. Inclusion of Executive Officer of Sub-
sidiary. It may be appropriate in certain cir-
cumstances for a registrant to include an ex-
ecutive officer of a subsidiary in the disclo-
sure required by this item. See Rule 3b–7
under the Exchange Act [17 CFR 240.3b–7].

3. Exclusion of Executive Officer due to Un-
usual or Overseas Compensation. It may be ap-
propriate in limited circumstances for a reg-
istrant not to include in the disclosure re-
quired by this item an individual, other than
its CEO, who is one of the registrant’s most
highly compensated executive officers.
Among the factors that should be considered
in determining not to name an individual
are: (a) the distribution or accrual of an un-
usually large amount of cash compensation
(such as a bonus or commission) that is not
part of a recurring arrangement and is un-
likely to continue; and (b) the payment of
amounts of cash compensation relating to
overseas assignments that may be attributed
predominantly to such assignments.

(4) Information for full fiscal year. If
the CEO served in that capacity during
any part of a fiscal year with respect to
which information is required, infor-
mation should be provided as to all of
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his or her compensation for the full fis-
cal year. If a named executive officer
(other than the CEO) served as an exec-
utive officer of the registrant (whether
or not in the same position) during any
part of a fiscal year with respect to
which information is required, infor-
mation shall be provided as to all com-
pensation of that individual for the full
fiscal year.

(5) Transactions with third parties re-
ported under item 404. This item in-
cludes transactions between the reg-
istrant and a third party where the pri-
mary purpose of the transaction is to
furnish compensation to a named exec-
utive officer. No information need be
given in response to any paragraph of
this item, other than paragraph (j), as
to any such third-party transaction if
the transaction has been reported in
response to Item 404 of Regulation S–K
(§ 229.404).

(6) Omission of table or column. A table
or column may be omitted, if there has
been no compensation awarded to,
earned by or paid to any of the named
executives required to be reported in
that table or column in any fiscal year
covered by that table.

(7) Definitions. For purposes of this
item:

(i) The term stock appreciation rights
(SARs) refers to SARs payable in cash
or stock, including SARs payable in
cash or stock at the election of the reg-
istrant or a named executive officer.

(ii) The term plan includes, but is not
limited to, the following: Any plan,
contract, authorization or arrange-
ment, whether or not set forth in any
formal documents, pursuant to which
the following may be received: cash,
stock, restricted stock or restricted
stock units, phantom stock, stock op-
tions, SARs, stock options in tandem
with SARs, warrants, convertible secu-
rities, performance units and perform-
ance shares, and similar instruments.
A plan may be applicable to one per-
son. Registrants may omit information
regarding group life, health, hos-
pitalization, medical reimbursement or
relocation plans that do not discrimi-
nate in scope, terms or operation, in

favor of executive officers or directors
of the registrant and that are available
generally to all salaried employees.

(iii) The term long-term incentive plan
means any plan providing compensa-
tion intended to serve as incentive for
performance to occur over a period
longer than one fiscal year, whether
such performance is measured by ref-
erence to financial performance of the
registrant or an affiliate, the reg-
istrant’s stock price, or any other
measure, but excluding restricted
stock, stock option and SAR plans.

(8) Location of specified information.
The information required by para-
graphs (i), (k) and (l) of this item need
not be provided in any filings other
than a registrant proxy or information
statement relating to an annual meet-
ing of security holders at which direc-
tors are to be elected (or special meet-
ing or written consents in lieu of such
meeting). Such information will not be
deemed to be incorporated by reference
into any filing under the Securities Act
or the Exchange Act, except to the ex-
tent that the registrant specifically in-
corporates it by reference.

(9) Liability for specified information.
The information required by para-
graphs (k) and (l) of this item shall not
be deemed to be ‘‘soliciting material’’
or to be ‘‘filed’’ with the Commission
or subject to Regulations 14A or 14C [17
CFR 240.14a–1 et seq. or 240.14c–1 et seq.],
other than as provided in this item, or
to the liabilities of section 18 of the Ex-
change Act [15 U.S.C. 78r], except to
the extent that the registrant specifi-
cally requests that such information be
treated as soliciting material or spe-
cifically incorporates it by reference
into a filing under the Securities Act
or the Exchange Act.

(b) Summary Compensation Table. (1)
General. The information specified in
paragraph (b)(2) of this item, con-
cerning the compensation of the named
executive officers for each of the reg-
istrant’s last three completed fiscal
years, shall be provided in a Summary
Compensation Table, in the tabular
format specified below.
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SUMMARY COMPENSATION TABLE

Name and
principal po-

sition
Year

Annual compensation Long term compensation

Salary
($)

Bonus
($)

Other annual
compensation

($)

Awards
Payouts All other

compensation
($)

Restricted
stock

award(s)

Securities
under-lying

options/SARs
(#)

LTIP payouts
($)

(a) (b) (c) (d) (e) (f) (g) (h) (i)

CEO ............ —
—
—

A ................. —
—
—

B ................. —
—
—

C ................. —
—
—

D ................. —
—
—

(2) The Table shall include:
(i) The name and principal position

of the executive officer (column (a));
(ii) Fiscal year covered (column (b));
(iii) Annual compensation (columns

(c), (d) and (e)), including:
(A) The dollar value of base salary

(cash and non-cash) earned by the
named executive officer during the fis-
cal year covered (column (c));

(B) The dollar value of bonus (cash
and non-cash) earned by the named ex-
ecutive officer during the fiscal year
covered (column (d)); and

Instructions to Item 402(b)(2)(iii) (A) and (B): 1.
Amounts deferred at the election of a named
executive officer, whether pursuant to a plan
established under Section 401(k) of the Inter-
nal Revenue Code [26 U.S.C. 401(k)], or other-
wise, shall be included in the salary column
(column (c)) or bonus column (column (d)),
as appropriate, for the fiscal year in which
earned. If the amount of salary or bonus
earned in a given fiscal year is not calculable
through the latest practicable date, that fact
must be disclosed in a footnote and such
amount must be disclosed in the subsequent
fiscal year in the appropriate column for the
fiscal year in which earned.

2. For stock or any other form of non-cash
compensation, disclose the fair market value
at the time the compensation is awarded,
earned or paid.

3. Registrants need not include in the sal-
ary column (column (c)) or bonus column
(column (d)) any amount of salary or bonus
forgone at the election of a named executive

officer pursuant to a registrant program
under which stock, stock-based or other
forms of non-cash compensation may be re-
ceived by a named executive in lieu of a por-
tion of annual compensation earned in a cov-
ered fiscal year. However, the receipt of any
such form of non-cash compensation in lieu
of salary or bonus earned for a covered fiscal
year must be disclosed in the appropriate
column of the Table corresponding to that
fiscal year (i.e., restricted stock awards (col-
umn (f)); options or SARs (column (g)); all
other compensation (column (i)), or, if made
pursuant to a long-term incentive plan and
therefore not reportable at grant in the
Summary Compensation Table, a footnote
must be added to the salary or bonus column
so disclosing and referring to the Long-Term
Incentive Plan Table (required by paragraph
(e) of this item) where the award is reported.

(C) The dollar value of other annual
compensation not properly categorized
as salary or bonus, as follows (column
(e)):

(1) Perquisites and other personal
benefits, securities or property, unless
the aggregate amount of such com-
pensation is the lesser of either $50,000
or 10% of the total of annual salary and
bonus reported for the named executive
officer in columns (c) and (d);

(2) Above-market or preferential
earnings on restricted stock, options,
SARs or deferred compensation paid
during the fiscal year or payable dur-
ing that period but deferred at the elec-
tion of the named executive officer;
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(3) Earnings on long-term incentive
plan compensation paid during the fis-
cal year or payable during that period
but deferred at the election of the
named executive officer;

(4) Amounts reimbursed during the
fiscal year for the payment of taxes;
and

(5) The dollar value of the difference
between the price paid by a named ex-
ecutive officer for any security of the
registrant or its subsidiaries purchased
from the registrant or its subsidiaries
(through deferral of salary or bonus, or
otherwise), and the fair market value
of such security at the date of pur-
chase, unless that discount is available
generally, either to all security holders
or to all salaried employees of the reg-
istrant.

Instructions to Item 402(b)(2)(iii)(C): 1. Each
perquisite or other personal benefit exceed-
ing 25% of the total perquisites and other
personal benefits reported for a named exec-
utive officer must be identified by type and
amount in a footnote or accompanying nar-
rative discussion to column (e).

2. Perquisites and other personal benefits
shall be valued on the basis of the aggregate
incremental cost to the registrant and its
subsidiaries.

3. Interest on deferred or long-term com-
pensation is above-market only if the rate of
interest exceeds 120% of the applicable fed-
eral long-term rate, with compounding (as
prescribed under section 1274(d) of the Inter-
nal Revenue Code, [26 U.S.C. 1274(d)]) at the
rate that corresponds most closely to the
rate under the registrant’s plan at the time
the interest rate or formula is set. In the
event of a discretionary reset of the interest
rate, the requisite calculation must be made
on the basis of the interest rate at the time
of such reset, rather than when originally es-
tablished. Only the above-market portion of
the interest must be included. If the applica-
ble interest rates vary depending upon condi-
tions such as a minimum period of continued
service, the reported amount should be cal-
culated assuming satisfaction of all condi-
tions to receiving interest at the highest
rate.

4. Dividends (and dividend equivalents) on
restricted stock, options, SARs or deferred
compensation denominated in stock (‘‘de-
ferred stock’’) are preferential only if earned
at a rate higher than dividends on the reg-
istrant’s common stock. Only the pref-
erential portion of the dividends or equiva-
lents must be included.

(iv) Long-term compensation (col-
umns (f), (g) and (h)), including:

(A) The dollar value (net of any con-
sideration paid by the named executive
officer) of any award of restricted
stock, including share units (cal-
culated by multiplying the closing
market price of the registrant’s unre-
stricted stock on the date of grant by
the number of shares awarded) (column
(f));

(B) The sum of the number of securi-
ties underlying stock options granted
(including options that subsequently
have been transferred), with or without
tandem SARs, and the number of free-
standing SARs (column (g)); and

(C) The dollar value of all payouts
pursuant to long-term incentive plans
(‘‘LTIPs’’) as defined in paragraph
(a)(7)(iii) of this item (column (h)).

Instructions to Item 402(b)(2)(iv): 1. Awards of
restricted stock that are subject to perform-
ance-based conditions on vesting, in addition
to lapse of time and/or continued service
with the registrant or a subsidiary, may be
reported as LTIP awards pursuant to para-
graph (e) of this item instead of in column
(f). If this approach is selected, once the re-
stricted stock vests, it must be reported as
an LTIP payout in column (h).

2. The registrant shall, in a footnote to the
Summary Compensation Table (appended to
column (f), if included), disclose:

a. The number and value of the aggregate
restricted stock holdings at the end of the
last completed fiscal year. The value shall be
calculated in the manner specified in para-
graph (b)(2)(iv)(A) of this item using the
value of the registrant’s shares at the end of
the last completed fiscal year;

b. For any restricted stock award reported
in the Summary Compensation Table that
will vest, in whole or in part, in under three
years from the date of grant, the total num-
ber of shares awarded and the vesting sched-
ule; and

c. Whether dividends will be paid on the re-
stricted stock reported in column (f).

3. If at any time during the last completed
fiscal year, the registrant has adjusted or
amended the exercise price of stock options
or freestanding SARs previously awarded to
a named executive officer, whether through
amendment, cancellation or replacement
grants, or any other means (‘‘repriced’’), the
registrant shall include the number of op-
tions or freestanding SARs so repriced as
Stock Options/SARs granted and required to
be reported in column (g).

4. If any specified performance target, goal
or condition to payout was waived with re-
spect to any amount included in LTIP pay-
outs reported in column (h), the registrant
shall so state in a footnote to column (h).
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(v) All other compensation for the
covered fiscal year that the registrant
could not properly report in any other
column of the Summary Compensation
Table (column (i)). Any compensation
reported in this column for the last
completed fiscal year shall be identi-
fied and quantified in a footnote. Such
compensation shall include, but not be
limited to:

(A) The amount paid, payable or ac-
crued to any named executive officer
pursuant to a plan or arrangement in
connection with:

(1) The resignation, retirement or
any other termination of such execu-
tive officer’s employment with the reg-
istrant and its subsidiaries; or

(2) A change in control of the reg-
istrant or a change in the executive of-
ficer’s responsibilities following such a
change in control;

(B) The dollar value of above-market
or preferential amounts earned on re-
stricted stock, options, SARs or de-
ferred compensation during the fiscal
year, or calculated with respect to that
period, except that if such amounts are
paid during the period, or payable dur-
ing the period but deferred at the elec-
tion of a named executive officer, this
information shall be reported as Other
Annual Compensation in column (e).
See Instructions 3 and 4 to paragraph
402(b)(2)(iii)(C) of this item;

(C) The dollar value of amounts
earned on long-term incentive plan
compensation during the fiscal year, or
calculated with respect to that period,
except that if such amounts are paid
during that period, or payable during
that period at the election of the
named executive officer, this informa-
tion shall be reported as Other Annual
Compensation in column (e);

(D) Annual registrant contributions
or other allocations to vested and
unvested defined contribution plans;
and

(E) The dollar value of any insurance
premiums paid by, or on behalf of, the
registrant during the covered fiscal
year with respect to term life insur-
ance for the benefit of a named execu-
tive officer, and, if there is any ar-
rangement or understanding, whether

formal or informal, that such executive
officer has or will receive or be allo-
cated an interest in any cash surrender
value under the insurance policy, ei-
ther:

(1) The full dollar value of the re-
mainder of the premiums paid by, or on
behalf of, the registrant; or

(2) If the premiums will be refunded
to the registrant on termination of the
policy, the dollar value of the benefit
to the executive officer of the remain-
der of the premium paid by, or on be-
half of, the registrant during the fiscal
year. The benefit shall be determined
for the period, projected on an actu-
arial basis, between payment of the
premium and the refund.

Instructions to Item 402(b)(2)(v): 1. LTIP
awards and amounts received on exercise of
options and SARs need not be reported as All
Other Compensation in column (i).

2. Information relating to defined benefit
and actuarial plans should not be reported
pursuant to paragraph (b) of this item, but
instead should be reported pursuant to para-
graph (f) of this item.

3. Where alternative methods of reporting
are available under paragraph (b)(2)(v)(E) of
this item, the same method should be used
for each of the named executive officers. If
the registrant chooses to change methods
from one year to the next, that fact, and the
reason therefor, should be disclosed in a foot-
note to column (i).

Instruction to Item 402(b): Information with
respect to fiscal years prior to the last com-
pleted fiscal year will not be required if the
registrant was not a reporting company pur-
suant to Section 13(a) or 15(d) of the Ex-
change Act at any time during that year, ex-
cept that the registrant will be required to
provide information for any such year if that
information previously was required to be
provided in response to a Commission filing
requirement.

(c) Option/SAR Grants Table. (1) The
information specified in paragraph
(c)(2) of this item, concerning indi-
vidual grants of stock options (whether
or not in tandem with SARs) and free-
standing SARs (including options and
SARs that subsequently have been
transferred) made during the last com-
pleted fiscal year to each of the named
executive officers shall be provided in
the tabular format specified as follows:
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OPTION/SAR GRANTS IN LAST FISCAL YEAR

Individual grants Potential realizable value at
assumed annual rates of stock

price appreciation for option
term

Alternative to
(f) and (g):
grant date

value

Name

Number of
securities un-
derlying op-
tions/SARs
granted (#)

Percent of
total options/
SARs granted
to employees
in fiscal year

Exercise of
base price ($/

Sh)

Expiration
date

5% ($) 10% ($)
Grant date

present value
$

(a) (b) (c) (d) (e) (f) (g) (f)

CEO ............
A .................
B .................
C .................
D .................

(2) The Table shall include, with re-
spect to each grant:

(i) The name of the executive officer
(column (a));

(ii) Number of securities underlying
option/SARs granted (column (b)).

(iii) The percent the grant represents
of total options and SARs granted to
employees during the fiscal year (col-
umn (c));

(iv) The per-share exercise or base
price of the options or SARs granted
(column (d)). If such exercise or base
price is less than the market price of
the underlying security on the date of
grant, a separate, adjoining column
shall be added showing market price on
the date of grant;

(v) The expiration date of the options
or SARs (column (e)); and

(vi) Either (A) the potential realiz-
able value of each grant of options or
freestanding SARs or (B) the present
value of each grant, as follows:

(A) The potential realizable value of
each grant of options or freestanding
SARs, assuming that the market price
of the underlying security appreciates
in value from the date of grant to the
end of the option or SAR term, at the
following annualized rates:

(1) 5% (column (f));
(2) 10% (column (g)); and
(3) If the exercise or base price was

below the market price of the under-
lying security at the date of grant, pro-
vide an additional column labeled 0%,
to show the value at grant-date market
price; or

(B) The present value of the grant at
the date of grant, under any option
pricing model (alternative column (f)).

Instructions to Item 402(c): 1. If more than one
grant of options and/or freestanding SARs
was made to a named executive officer dur-
ing the last completed fiscal year, a separate
line should be used to provide disclosure of
each such grant. However, multiple grants
during a single fiscal year may be aggregated
where each grant was made at the same exer-
cise and/or base price and has the same expi-
ration date, and the same performance vest-
ing thresholds, if any. A single grant con-
sisting of options and/or freestanding SARs
shall be reported as separate grants with re-
spect to each tranche with a different exer-
cise and/or base price, performance vesting
threshold, or expiration date.

2. Options or freestanding SARs granted in
connection with an option repricing trans-
action shall be reported in this table. See In-
struction 3 to paragraph (b)(2)(iv) of this
item.

3. Any material term of the grant, includ-
ing but not limited to the date of
exercisability, the number of SARs, perform-
ance units or other instruments granted in
tandem with options, a performance-based
condition to exercisability, a reload feature,
or a tax-reimbursement feature, shall be
footnoted.

4. If the exercise or base price is adjustable
over the term of any option or freestanding
SAR in accordance with any prescribed
standard or formula, including but not lim-
ited to an index or premium price provision,
describe the following, either by footnote to
column (c) or in narrative accompanying the
Table: (a) the standard or formula; and (b)
any constant assumption made by the reg-
istrant regarding any adjustment to the ex-
ercise price in calculating the potential op-
tion or SAR value.

5. If any provision of a grant (other than an
antidilution provision) could cause the exer-
cise price to be lowered, registrants must
clearly and fully disclose these provisions
and their potential consequences either by a
footnote or accompanying textual narrative.

6. In determining the grant-date market or
base price of the security underlying options
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or freestanding SARs, the registrant may
use either the closing market price per share
of the security, or any other formula pre-
scribed for the security.

7. The potential realizable dollar value of a
grant (columns (f) and (g)) shall be the prod-
uct of:

(a) The difference between:
(i) The product of the per-share market

price at the time of the grant and the sum of
1 plus the adjusted stock price appreciation
rate (the assumed rate of appreciation com-
pounded annually over the term of the op-
tion or SAR); and

(ii) The per-share exercise price of the op-
tion or SAR; and

(b) The number of securities underlying
the grant at fiscal year-end.

8. Registrants may add one or more sepa-
rate columns using the formula prescribed in
Instruction 7 to paragraph (c) of this item, to
reflect the following:

a. The registrant’s historic rate of appre-
ciation over a period equivalent to the term
of such options and/or SARs;

b. 0% appreciation, where the exercise or
base price was equal to or greater than the
market price of the underlying securities on
the date of grant; and

c. N% appreciation, the percentage appre-
ciation by which the exercise or base price
exceeded the market price at grant. Where
the grant included multiple tranches with
exercise or base prices exceeding the market

price of the underlying security by varying
degrees, include an additional column for
each additional tranche.

9. Where the registrant chooses to use the
grant-date valuation alternative specified in
paragraph (c)(2)(vi)(B) of this item, the valu-
ation shall be footnoted to describe the valu-
ation method used. Where the registrant has
used a variation of the Black-Scholes or bi-
nomial option pricing model, the description
shall identify the use of such pricing model
and describe the assumptions used relating
to the expected volatility, risk-free rate of
return, dividend yield and time of exercise.
Any adjustments for non-transferability or
risk of forfeiture also shall be disclosed. In
the event another valuation method is used,
the registrant is required to describe the
methodology as well as any material as-
sumptions.

(d) Aggregated option/SAR exercises and
fiscal year-end option/SAR value table. (1)
The information specified in paragraph
(d)(2) of this item, concerning each ex-
ercise of stock options (or tandem
SARs) and freestanding SARs during
the last completed fiscal year by each
of the named executive officers and the
fiscal year-end value of unexercised op-
tions and SARs, shall be provided on an
aggregated basis in the tabular format
specified below:

AGGREGATED OPTION/SAR EXERCISES IN LAST FISCAL YEAR AND FY-END OPTION/SAR VALUES

Name Shares acquired on exer-
cise (#) Value realized ($)

Number of securities un-
derlying unexercised op-
tions/SARs at FY-end (#)

Exercisable/Unexercisable

Value of unexercised in-
the-money options/SARs

at FY-end ($)
Exercisable/Unexercisable

(a) (b) (c) (d) (e)

CEO ............
A ..................
B ..................
C ..................
D ..................

(2) The table shall include:
(i) The name of the executive officer

(column (a));
(ii) The number of shares received

upon exercise, or, if no shares were re-
ceived, the number of securities with
respect to which the options or SARs
were exercised (column (b));

(iii) The aggregate dollar value real-
ized upon exercise (column (c));

(iv) The total number of securities
underlying unexercised options and
SARs held at the end of the last com-
pleted fiscal year, separately identi-

fying the exercisable and unexercisable
options and SARs (column (d)); and

(v) The aggregate dollar value of in-
the-money, unexercised options and
SARs held at the end of the fiscal year,
separately identifying the exercisable
and unexercisable options and SARs
(column (e)).

Instructions to Item 402(d)(2): 1. Options or
freestanding SARs are in-the-money if the
fair market value of the underlying securi-
ties exceeds the exercise or base price of the
option or SAR. The dollar values in columns
(c) and (e) are calculated by determining the
difference between the fair market value of
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the securities underlying the options or
SARs and the exercise or base price of the
options or SARs at exercise or fiscal year-
end, respectively.

2. In calculating the dollar value realized
upon exercise (column (c)), the value of any
related payment or other consideration pro-
vided (or to be provided) by the registrant to
or on behalf of a named executive officer,
whether in payment of the exercise price or
related taxes, shall not be included. Pay-
ments by the registrant in reimbursement of
tax obligations incurred by a named execu-

tive officer are required to be disclosed in ac-
cordance with paragraph (b)(2)(iii)(C)(4) of
this item.

(e) Long-Term Incentive Plan (‘‘LTIP’’)
awards table. (1) The information speci-
fied in paragraph (e)(2) of this item, re-
garding each award made to a named
executive officer in the last completed
fiscal year under any LTIP, shall be
provided in the tabular format speci-
fied below:

LONG-TERM INCENTIVE PLANS—AWARDS IN LAST FISCAL YEAR

Name
Number of shares,
units or other rights

(#)

Performance or
other period until

maturation or payout

Estimated future payouts under non-stock price-based plans

Threshold ($ or #) Target ($ or #) Maximum ($ or #)

(a) (b) (c) (d) (e) (f)

CEO .............
A ..................
B ..................
C ..................
D ..................

(2) The Table shall include:
(i) The name of the executive officer

(column (a));
(ii) The number of shares, units or

other rights awarded under any LTIP,
and, if applicable, the number of shares
underlying any such unit or right (col-
umn (b));

(iii) The performance or other time
period until payout or maturation of
the award (column (c)); and

(iv) For plans not based on stock
price, the dollar value of the estimated
payout, the number of shares to be
awarded as the payout or a range of es-
timated payouts denominated in dol-
lars or number of shares under the
award (threshold, target and maximum
amount) (columns (d) through (f)).

Instructions to Item 402(e): 1. For purposes of
this paragraph, the term ‘‘long-term incen-
tive plan’’ or ‘‘LTIP’’ shall be defined in ac-
cordance with paragraph (a)(7)(iii) of this
item.

2. Describe in a footnote or in narrative
text accompanying this table the material
terms of any award, including a general de-
scription of the formula or criteria to be ap-
plied in determining the amounts payable.
Registrants are not required to disclose any
factor, criterion or performance-related or
other condition to payout or maturation of a
particular award that involves confidential
commercial or business information, disclo-
sure of which would adversely affect the reg-
istrant’s competitive position.

3. Separate disclosure shall be provided in
the Table for each award made to a named
executive officer, accompanied by the infor-
mation specified in Instruction 2 to this
paragraph. If awards are made to a named
executive officer during the fiscal year under
more than one plan, identify the particular
plan under which each such award was made.

4. For column (d), ‘‘threshold’’ refers to the
minimum amount payable for a certain level
of performance under the plan. For column
(e), ‘‘target’’ refers to the amount payable if
the specified performance target(s) are
reached. For column (f), ‘‘maximum’’ refers
to the maximum payout possible under the
plan.

5. In column (e), registrants must provide a
representative amount based on the previous
fiscal year’s performance if the target award
is not determinable.

6. A tandem grant of two instruments, only
one of which is pursuant to a LTIP, need be
reported only in the table applicable to the
other instrument. For example, an option
granted in tandem with a performance share
would be reported only as an option grant,
with the tandem feature noted.

(f) Defined benefit or actuarial plan dis-
closure—(1) Pension plan table. (i) For
any defined benefit or actuarial plan
under which benefits are determined
primarily by final compensation (or av-
erage final compensation) and years of
service, provide a separate Pension
Plan Table showing estimated annual
benefits payable upon retirement (in-
cluding amounts attributable to any
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defined benefit supplementary or ex-
cess pension award plans) in specified
compensation and years of service clas-
sifications in the format specified
below.

PENSION PLAN TABLE

Remuneration
Years of service

15 20 25 30 35

125,000 ............... .......... .......... .......... .......... ..........
150,000 ............... .......... .......... .......... .......... ..........
175,000 ............... .......... .......... .......... .......... ..........
200,000 ............... .......... .......... .......... .......... ..........
225,000 ............... .......... .......... .......... .......... ..........
250,000 ............... .......... .......... .......... .......... ..........
300,000 ............... .......... .......... .......... .......... ..........
400,000 ............... .......... .......... .......... .......... ..........
450,000 ............... .......... .......... .......... .......... ..........
500,000 ............... .......... .......... .......... .......... ..........

(ii) Immediately following the Table,
the registrant shall disclose:

(A) The compensation covered by the
plan(s), including the relationship of
such covered compensation to the an-
nual compensation reported in the
Summary Compensation Table re-
quired by paragraph (b)(2)(iii) of this
item, and state the current compensa-
tion covered by the plan for any named
executive officer whose covered com-
pensation differs substantially (by
more than 10%) from that set forth in
the annual compensation columns of
the Summary Compensation Table;

(B) The estimated credited years of
service for each of the named executive
officers; and

(C) A statement as to the basis upon
which benefits are computed (e.g.,
straight-life annuity amounts), and
whether or not the benefits listed in
the Pension Plan Table are subject to
any deduction for Social Security or
other offset amounts.

(2) Alternative pension plan disclosure.
For any defined benefit or actuarial
plan under which benefits are not de-
termined primarily by final compensa-
tion (or average final compensation)
and years of service, the registrant
shall state in narrative form:

(i) The formula by which benefits are
determined; and

(ii) The estimated annual benefits
payable upon retirement at normal re-
tirement age for each of the named ex-
ecutive officers.

Instructions to Item 402(f): 1. Pension Levels.
Compensation set forth in the Pension Plan

Table pursuant to paragraph (f)(1)(i) of this
item shall allow for reasonable increases in
existing compensation levels; alternatively,
registrants may present as the highest com-
pensation level in the Pension Plan Table an
amount equal to 120% of the amount of cov-
ered compensation of the most highly com-
pensated individual named in the Summary
Compensation Table required by paragraph
(b)(2) of this item.

2. Normal Retirement Age. The term ‘‘normal
retirement age’’ means normal retirement
age as defined in a pension or similar plan
or, if not defined therein, the earliest time at
which a participant may retire without any
benefit reduction due to age.

(g) Compensation of Directors—(1)
Standard arrangements. Describe any
standard arrangements, stating
amounts, pursuant to which directors
of the registrant are compensated for
any services provided as a director, in-
cluding any additional amounts pay-
able for committee participation or
special assignments.

(2) Other arrangements. Describe any
other arrangements pursuant to which
any director of the registrant was com-
pensated during the registrant’s last
completed fiscal year for any service
provided as a director, stating the
amount paid and the name of the direc-
tor.

Instruction to Item 402(g)(2): The information
required by paragraph (g)(2) of this item
shall include any arrangement, including
consulting contracts, entered into in consid-
eration of the director’s service on the board.
The material terms of any such arrangement
shall be included.

(h) Employment contracts and termi-
nation of employment and change-in-con-
trol arrangements. Describe the terms
and conditions of each of the following
contracts or arrangements:

(1) Any employment contract be-
tween the registrant and a named exec-
utive officer; and

(2) Any compensatory plan or ar-
rangement, including payments to be
received from the registrant, with re-
spect to a named executive officer, if
such plan or arrangement results or
will result from the resignation, retire-
ment or any other termination of such
executive officer’s employment with
the registrant and its subsidiaries or
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from a change-in-control of the reg-
istrant or a change in the named exec-
utive officer’s responsibilities fol-
lowing a change-in-control and the
amount involved, including all periodic
payments or installments, exceeds
$100,000.

(i) Report on repricing of options/SARs.
(1) If at any time during the last com-
pleted fiscal year, the registrant, while
a reporting company pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act
[15 U.S.C. 78m(a), 78o(d)], has adjusted
or amended the exercise price of stock
options or SARs previously awarded to
any of the named executive officers,
whether through amendment, cancella-
tion or replacement grants, or any
other means (‘‘repriced’’), the reg-
istrant shall provide the information

specified in paragraphs (i)(2) and (i)(3)
of this item.

(2) The compensation committee (or
other board committee performing
equivalent functions or, in the absence
of any such committee, the entire
board of directors) shall explain in rea-
sonable detail any such repricing of op-
tions and/or SARs held by a named ex-
ecutive officer in the last completed
fiscal year, as well as the basis for each
such repricing.

(3)(i) The information specified in
paragraph (i)(3)(ii) of this item, con-
cerning all such repricings of options
and SARs held by any executive officer
during the last ten completed fiscal
years, shall be provided in the tabular
format specified below:

TEN-YEAR OPTION/SAR REPRICINGS

Name Date

Number of secu-
rities underlying
options/SARs re-
priced or amend-

ed (#)

Market price of
stock at time of

repricing or
amendment ($)

Exercise price at
time of repricing
or amendment

($)

New exer-
cise price ($)

Length of original
option term re-
maining at date
of repricing or
amendment

(a) (b) (c) (d) (e) (f) (g)

(ii) The Table shall include, with re-
spect to each repricing:

(A) The name and position of the ex-
ecutive officer (column (a));

(B) The date of each repricing (col-
umn (b));

(C) The number of securities under-
lying replacement or amended options
or SARs (column (c));

(D) The per-share market price of the
underlying security at the time of re-
pricing (column (d));

(E) The original exercise price or
base price of the cancelled or amended
option or SAR (column (e));

(F) The per-share exercise price or
base price of the replacement option or
SAR (column (f)); and

(G) The amount of time remaining
before the replaced or amended option
or SAR would have expired (column
(g)).

Instructions to Item 402(i): 1. The required re-
port shall be made over the name of each
member of the registrant’s compensation
committee, or other board committee per-
forming equivalent functions or, in the ab-

sence of any such committee, the entire
board of directors.

2. A replacement grant is any grant of op-
tions or SARs reasonably related to any
prior or potential option or SAR cancella-
tion, whether by an exchange of existing op-
tions or SARs for options or SARs with new
terms; the grant of new options or SARs in
tandem with previously granted options or
SARs that will operate to cancel the pre-
viously granted options or SARs upon exer-
cise; repricing of previously granted options
or SARs; or otherwise. If a corresponding
original grant was canceled in a prior year,
information about such grant nevertheless
must be disclosed pursuant to this para-
graph.

3. If the replacement grant is not made at
the current market price, describe the terms
of the grant in a footnote or accompanying
textual narrative.

4. This paragraph shall not apply to any re-
pricing occurring through the operation of:

a. A plan formula or mechanism that re-
sults in the periodic adjustment of the op-
tion or SAR exercise or base price;

b. A plan antidilution provision; or
c. A recapitalization or similar transaction

equally affecting all holders of the class of
securities underlying the options or SARs.
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5. Information required by paragraph (i)(3)
of this item shall not be provided for any
repricings effected before the registrant be-
came a reporting company pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act.

(j) Additional information with respect
to Compensation Committee Interlocks
and Insider Participation in compensation
decisions. Under the caption ‘‘Com-
pensation Committee Interlocks and
Insider Participation,’’

(1) The registrant shall identify each
person who served as a member of the
compensation committee of the reg-
istrant’s board of directors (or board
committee performing equivalent func-
tions) during the last completed fiscal
year, indicating each committee mem-
ber who:

(i) Was, during the fiscal year, an of-
ficer or employee of the registrant or
any of its subsidiaries;

(ii) Was formerly an officer of the
registrant or any of its subsidiaries; or

(iii) Had any relationship requiring
disclosure by the registrant under any
paragraph of Item 404 of Regulation S–
K (§ 229.404). In this event, the disclo-
sure required by Item 404 shall accom-
pany such identification.

(2) If the registrant has no compensa-
tion committee (or other board com-
mittee performing equivalent func-
tions), the registrant shall identify
each officer and employee of the reg-
istrant or any of its subsidiaries, and
any former officer of the registrant or
any of its subsidiaries, who, during the
last completed fiscal year, participated
in deliberations of the registrant’s
board of directors concerning executive
officer compensation.

(3) The registrant shall describe any
of the following relationships that ex-
isted during the last completed fiscal
year:

(i) An executive officer of the reg-
istrant served as a member of the com-
pensation committee (or other board
committee performing equivalent func-
tions or, in the absence of any such
committee, the entire board of direc-
tors) of another entity, one of whose
executive officers served on the com-
pensation committee (or other board
committee performing equivalent func-
tions or, in the absence of any such
committee, the entire board of direc-
tors) of the registrant;

(ii) An executive officer of the reg-
istrant served as a director of another
entity, one of whose executive officers
served on the compensation committee
(or other board committee performing
equivalent functions or, in the absence
of any such committee, the entire
board of directors) of the registrant;
and

(iii) An executive officer of the reg-
istrant served as a member of the com-
pensation committee (or other board
committee performing equivalent func-
tions or, in the absence of any such
committee, the entire board of direc-
tors) of another entity, one of whose
executive officers served as a director
of the registrant.

(4) Disclosure required under para-
graph (j)(3) of this item regarding any
compensation committee member or
other director of the registrant who
also served as an executive officer of
another entity shall be accompanied by
the disclosure called for by Item 404
(§ 229.404) with respect to that person.

Instruction to Item 402(j): For purposes of this
paragraph, the term ‘‘entity’’ shall not in-
clude an entity exempt from tax under sec-
tion 501(c)(3) of the Internal Revenue Code
[26 U.S.C. 501(c)(3)].

(k) Board compensation committee re-
port on executive compensation. (1) Dis-
closure of the compensation commit-
tee’s compensation policies applicable
to the registrant’s executive officers
(including the named executive offi-
cers), including the specific relation-
ship of corporate performance to exec-
utive compensation, is required with
respect to compensation reported for
the last completed fiscal year.

(2) Discussion is required of the com-
pensation committee’s bases for the
CEO’s compensation reported for the
last completed fiscal year, including
the factors and criteria upon which the
CEO’s compensation was based. The
committee shall include a specific dis-
cussion of the relationship of the reg-
istrant’s performance to the CEO’s
compensation for the last completed
fiscal year, describing each measure of
the registrant’s performance, whether
qualitative or quantitative, on which
the CEO’s compensation was based.

(3) The required disclosure shall be
made over the name of each member of
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the registrant’s compensation com-
mittee (or other board committee per-
forming equivalent functions or, in the
absence of any such committee, entire
board of directors). If the board of di-
rectors modified or rejected in any ma-
terial way any action or recommenda-
tion by such committee with respect to
such decisions in the last completed
fiscal year, the disclosure must so indi-
cate and explain the reasons for the
board’s actions, and be made over the
names of all members of the board.

Instructions to Item 402(k): 1. Boilerplate lan-
guage should be avoided in describing factors
and criteria underlying awards or payments
of executive compensation in the statement
required.

2. Registrants are not required to disclose
target levels with respect to specific quan-
titative or qualitative performance-related
factors considered by the committee (or
board), or any factors or criteria involving
confidential commercial or business infor-
mation, the disclosure of which would have
an adverse effect on the registrant.

(l) Performance graph. (1) Provide a
line graph comparing the yearly per-
centage change in the registrant’s cu-
mulative total shareholder return on a
class of common stock registered under
section 12 of the Exchange Act (as
measured by dividing (i) the sum of (A)
the cumulative amount of dividends for
the measurement period, assuming div-
idend reinvestment, and (B) the dif-
ference between the registrant’s share
price at the end and the beginning of
the measurement period; by (ii) the
share price at the beginning of the
measurement period) with

(i) the cumulative total return of a
broad equity market index assuming
reinvestment of dividends, that in-
cludes companies whose equity securi-
ties are traded on the same exchange
or NASDAQ market or are of com-
parable market capitalization; Pro-
vided, however, That if the registrant is
a company within the Standard &
Poor’s 500 Stock Index, the registrant
must use that index; and

(ii) The cumulative total return, as-
suming reinvestment of dividends, of:

(A) A published industry or line-of-
business index;

(B) Peer issuer(s) selected in good
faith. If the registrant does not select
its peer issuer(s) on an industry or line-

of-business basis, the registrant shall
disclose the basis for its selection; or

(C) Issuer(s) with similar market cap-
italization(s), but only if the registrant
does not use a published industry or
line-of-business index and does not be-
lieve it can reasonably identify a peer
group. If the registrant uses this alter-
native, the graph shall be accompanied
by a statement of the reasons for this
selection.

(2) For purposes of paragraph (l)(1) of
this item, the term ‘‘measurement pe-
riod’’ shall be the period beginning at
the ‘‘measurement point’’ established
by the market close on the last trading
day before the beginning of the reg-
istrant’s fifth preceding fiscal year,
through and including the end of the
registrant’s last completed fiscal year.
If the class of securities has been reg-
istered under section 12 of the Ex-
change Act for a shorter period of time,
the period covered by the comparison
may correspond to that time period.

(3) For purposes of paragraph
(l)(1)(ii)(A) of this item, the term ‘‘pub-
lished industry or line-of-business
index’’ means any index that is pre-
pared by a party other than the reg-
istrant or an affiliate and is accessible
to the registrant’s security holders;
provided, however, that registrants
may use an index prepared by the reg-
istrant or affiliate if such index is
widely recognized and used.

(4) If the registrant selects a different
index from an index used for the imme-
diately preceding fiscal year, explain
the reason(s) for this change and also
compare the registrant’s total return
with that of both the newly selected
index and the index used in the imme-
diately preceding fiscal year.

Instructions to Item 402(l): 1. In preparing the
required graphic comparisons, the registrant
should:

a. Use, to the extent feasible, comparable
methods of presentation and assumptions for
the total return calculations required by
paragraph (l)(1) of this item; Provided, how-
ever, That if the registrant constructs its
own peer group index under paragraph
(l)(1)(ii)(B), the same methodology must be
used in calculating both the registrant’s
total return and that on the peer group
index; and

b. Assume the reinvestment of dividends
into additional shares of the same class of
equity securities at the frequency with
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which dividends are paid on such securities
during the applicable fiscal year.

2. In constructing the graph:
(a) The closing price at the measurement

point must be converted into a fixed invest-
ment, stated in dollars, in the registrant’s
stock (or in the stocks represented by a
given index), with cumulative returns for
each subsequent fiscal year measured as a
change from that investment; and

(b) Each fiscal year should be plotted with
points showing the cumulative total return
as of that point. The value of the investment
as of each point plotted on a given return
line is the number of shares held at that
point multiplied by the then-prevailing
share price.

3. The registrant is required to present in-
formation for the registrant’s last five fiscal
years, and may choose to graph a longer pe-
riod; but the measurement point, however,
shall remain the same.

4. Registrants may include comparisons
using performance measures in addition to
total return, such as return on average com-
mon shareholders’ equity, so long as the reg-
istrant’s compensation committee (or other
board committee performing equivalent
functions or in the absence of any such com-
mittee, the entire board of directors) de-
scribes the link between that measure and
the level of executive compensation in the
statement required by paragraph (k) of this
Item.

5. If the registrant uses a peer issuer(s)
comparison or comparison with issuer(s)
with similar market capitalizations, the
identity of those issuers must be disclosed
and the returns of each component issuer of
the group must be weighted according to the
respective issuer’s stock market capitaliza-
tion at the beginning of each period for
which a return is indicated.

[57 FR 48150, Oct. 21, 1992, as amended at 57
FR 53985, Nov. 16, 1992; 58 FR 63013, Nov. 29,
1993; 64 FR 11115, Mar. 8, 1999; 64 FR 53909,
Oct. 5, 1999]

EFFECTIVE DATE NOTE: At 64 FR 53909, Oct.
5, 1999, § 229.402 was amended in paragraph
(a)(1)(ii) by removing the words ‘‘Items 11
and 12 of Form 20–F [17 CFR 249.220f]’’ and by
adding, in their place, the words ‘‘Items 6.B.
and 6.E.2. of Form 20–F (17 CFR 249.220f)’’, ef-
fective Sept. 30, 2000.

§ 229.403 (Item 403) Security owner-
ship of certain beneficial owners
and management.

(a) Security ownership of certain bene-
ficial owners. Furnish the following in-
formation, as of the most recent prac-
ticable date, substantially in the tab-
ular form indicated, with respect to
any person (including any ‘‘group’’ as
that term is used in section 13(d)(3) of

the Exchange Act) who is known to the
registrant to be the beneficial owner of
more than five percent of any class of
the registrant’s voting securities. The
address given in column (2) may be a
business, mailing or residence address.
Show in column (3) the total number of
shares beneficially owned and in col-
umn (4) the percentage of class so
owned. Of the number of shares shown
in column (3), indicate by footnote or
otherwise the amount known to be
shares with respect to which such list-
ed beneficial owner has the right to ac-
quire beneficial ownership, as specified
in Rule 13d–3(d)(1) under the Exchange
Act (§ 240.13d–3(d)(1) of this chapter).

(1) Title of
class

(2) Name and
address of
beneficial

owner

(3) Amount
and nature of

beneficial own-
ership

(4) Percent
of class

(b) Security ownership of management.
Furnish the following information, as
of the most recent practicable date, in
substantially the tabular form indi-
cated, as to each class of equity securi-
ties of the registrant or any of its par-
ents or subsidiaries other than direc-
tors’ qualifying shares, beneficially
owned by all directors and nominees,
naming them, each of the named exec-
utive officers as defined in Item
402(a)(3) (§ 229.402(a)(3)), and directors
and executive officers of the registrant
as a group, without naming them.
Show in column (3) the total number of
shares beneficially owned and in col-
umn (4) the percent of class so owned.
Of the number of shares shown in col-
umn (3), indicate, by footnote or other-
wise, the amount of shares with respect
to which such persons have the right to
acquire beneficial ownership as speci-
fied in § 240.13d–3(d)(1) of this chapter.

(1) Title of
class

(2) Name of
beneficial

owner

(3) Amount of
nature of bene-
ficial ownership

(4) Percent
of class

(c) Changes in control. Describe any
arrangements, known to the reg-
istrant, including any pledge by any
person of securities of the registrant or
any of its parents, the operation of
which may at a subsequent date result
in a change in control of the reg-
istrant.
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Instructions to Item 403: 1. The percentages
are to be calculated on the basis of the
amount of outstanding securities, excluding
securities held by or for the account of the
registrant or its subsidiaries, plus securities
deemed outstanding pursuant to Rule 13d–
3(d)(1) under the Exchange Act 17 (CFR
240.13d–3(d)(1)). For purposes of paragraph
(b), if the percentage of shares beneficially
owned by any director or nominee, or by all
directors and officers of the registrant as a
group, does not exceed one percent of the
class so owned, the registrant may, in lieu of
furnishing a precise percentage, indicate this
fact by means of an asterisk and explanatory
footnote or other similar means.

2. For the purposes of this Item, beneficial
ownership shall be determined in accordance
with Rule 13d–3 under the Exchange Act
(§ 240.13d–3 of this chapter). Include such ad-
ditional subcolumns or other appropriate ex-
planation of column (3) necessary to reflect
amounts as to which the beneficial owner
has (A) sole voting power, (B) shared voting
power, (C) sole investment power, or (D)
shared investment power.

3. The registrant shall be deemed to know
the contents of any statements filed with the
Commission pursuant to section 13(d) or 13(g)
of the Exchange Act. When applicable, a reg-
istrant may rely upon information set forth
in such statements unless the registrant
knows or has reason to believe that such in-
formation is not complete or accurate or
that a statement or amendment should have
been filed and was not.

4. For purposes of furnishing information
pursuant to paragraph (a) of this Item, the
registrant may indicate the source and date
of such information.

5. Where more than one beneficial owner is
known to be listed for the same securities,
appropriate disclosure should be made to
avoid confusion. For purposes of paragraph
(b), in computing the aggregate number of
shares owned by directors and officers of the
registrant as a group, the same shares shall
not be counted more than once.

6. Paragraph (c) of this Item does not re-
quire a description of ordinary default provi-
sions contained in the charter, trust inden-
tures or other governing instruments relat-
ing to securities of the registrant.

7. Where the holder(s) of voting securities
reported pursuant to paragraph (a) hold
more than five percent of any class of voting
securities of the registrant pursuant to any
voting trust or similar agreement, state the
title of such securities, the amount held or
to be held pursuant to the trust or agree-
ment (if not clear from the table) and the du-
ration of the agreement. Give the names and
addresses of the voting trustees and outline

briefly their voting rights and other powers
under the trust or agreement.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 55665, Dec. 13, 1982; 51 FR 42056, Nov. 20,
1986; 57 FR 48158, Oct. 21, 1992]

§ 229.404 (Item 404) Certain relation-
ships and related transactions.

(a) Transactions with management and
others. Describe briefly any trans-
action, or series of similar trans-
actions, since the beginning of the reg-
istrant’s last fiscal year, or any cur-
rently proposed transaction, or series
of similar transactions, to which the
registrant or any of its subsidiaries
was or is to be a party, in which the
amount involved exceeds $60,000 and in
which any of the following persons had,
or will have, a direct or indirect mate-
rial interest, naming such person and
indicating the person’s relationship to
the registrant, the nature of such per-
son’s interest in the transaction(s), the
amount of such transaction(s) and,
where practicable, the amount of such
person’s interest in the transaction(s):

(1) Any director or executive officer
of the registrant;

(2) Any nominee for election as a di-
rector;

(3) Any security holder who is known
to the registrant to own of record or
beneficially more than five percent of
any class of the registrant’s voting se-
curities; and

(4) Any member of the immediate
family of any of the foregoing persons.

Instructions to Paragraph (a) of Item 404: 1.
The materiality of any interest is to be de-
termined on the basis of the significance of
the information to investors in light of all
the circumstances of the particular case. The
importance of the interest to the person hav-
ing the interest, the relationship of the par-
ties to the transaction with each other and
the amount involved in the transactions are
among the factors to be considered in deter-
mining the significance of the information
to investors.

2. For purposes of paragraph (a), a person’s
immediate family shall include such person’s
spouse; parents; children; siblings; mothers
and fathers-in-law; sons and daughters-in-
law; and brothers and sisters-in-law.

3. In computing the amount involved in the
transaction or series of similar transactions,
include all periodic installments in the case
of any lease or other agreement providing for
periodic payments or installments.

4. The amount of the interest of any person
specified in paragraphs (a) (1) through (4)
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shall be computed without regard to the
amount of the profit or loss involved in the
transaction(s).

5. In describing any transaction involving
the purchase or sale of assets by or to the
registrant or any of its subsidiaries, other-
wise than in the ordinary course of business,
state the cost of the assets to the purchaser
and, if acquired by the seller within two
years prior to the transaction, the cost
thereof to the seller. Indicate the principle
followed in determining the registrant’s pur-
chase or sale price and the name of the per-
son making such determination.

6. Information shall be furnished in answer
to paragraph (a) with respect to transactions
that involve remuneration from the reg-
istrant or its subsidiaries, directly or indi-
rectly, to any of the persons specified in
paragraphs (a) (1) through (4) for services in
any capacity unless the interest of such per-
son arises solely from the ownership individ-
ually and in the aggregate of less than ten
percent of any class of equity securities of
another corporation furnishing the services
to the registrant or its subsidiaries.

7. No information need be given in answer
to paragraph (a) as to any transactions
where:

A. The rates or charges involved in the
transaction are determined by competitive
bids, or the transaction involves the ren-
dering of services as a common or contract
carrier, or public utility, at rates or charges
fixed in conformity with law or govern-
mental authority;

B. The transaction involves services as a
bank depositary of funds, transfer agent, reg-
istrar, trustee under a trust indenture, or
similar services; or

C. The interest of the person specified in
paragraphs (a) (1) through (4) arises solely
from the ownership of securities of the reg-
istrant and such person receives no extra or
special benefit not shared on a pro rata
basis.

8. Paragraph (a) requires disclosure of indi-
rect, as well as direct, material interests in
transactions. A person who has a position or
relationship with a firm, corporation, or
other entity that engages in a transaction
with the registrant or its subsidiaries may
have an indirect interest in such transaction
by reason of such position or relationship.
Such an interest, however, shall not be
deemed ‘‘material’’ within the meaning of
paragraph (a) where:

A. The interest arises only: (i) From such
person’s position as a director of another
corporation or organization which is a party
to the transaction; or (ii) from the direct or
indirect ownership by such person and all
other persons specified in paragraphs (a) (1)
through (4), in the aggregate, of less than a
ten percent equity interest in another person
(other than a partnership) which is a party

to the transaction; or (iii) from both such po-
sition and ownership;

B. The interest arises only from such per-
son’s position as a limited partner in a part-
nership in which the person and all other
persons specified in paragraphs (a) (1)
through (4) have an interest of less than ten
percent; or

C. The interest of such person arises solely
from the holding of an equity interest (in-
cluding a limited partnership interest, but
excluding a general partnership interest) or
a creditor interest in another person that is
a party to the transaction with the reg-
istrant or any of its subsidiaries, and the
transaction is not material to such other
person.

9. There may be situations where, although
these instrucions do not expressly authorize
nondisclosure, the interest of a person speci-
fied in paragraphs (a) (1) through (4) in a par-
ticular transaction or series of transactions
is not a direct or indirect material interest.
In that case, information regarding such in-
terest and transaction is not required to be
disclosed in response to this paragraph.

(b) Certain business relationships. De-
scribe any of the following relation-
ships regarding directors or nominees
for director that exist, or have existed
during the registrant’s last fiscal year,
indicating the identity of the entity
with which the registrant has such a
relationship, the name of the nominee
or director affiliated with such entity
and the nature of such nominee’s or di-
rector’s affiliation, the relationship be-
tween such entity and the registrant
and the amount of the business done
between the registrant and the entity
during the registrant’s last full fiscal
year or proposed to be done during the
registrant’s current fiscal year:

(1) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
or professional entity that has made
during the registrant’s last full fiscal
year, or proposes to make during the
registrant’s current fiscal year, pay-
ments to the registrant or its subsidi-
aries for property or services in excess
of five percent of (i) the registrant’s
consolidated gross revenues for its last
full fiscal year, or (ii) the other enti-
ty’s consolidated gross revenues for its
last full fiscal year;

(2) If the nominee or director is, or
during the last fiscal year has been, an
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executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
or professional entity to which the reg-
istrant or its subsidiaries has made
during the registrant’s last full fiscal
year, or proposes to make during the
registrant’s current fiscal year, pay-
ments for property or services in excess
of five percent of (i) the registrant’s
consolidated gross revenues for its last
full fiscal year, or (ii) the other enti-
ty’s consolidated gross revenues for its
last full fiscal year;

(3) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
or professional entity to which the reg-
istrant or its subsidiaries was indebted
at the end of the registrant’s last full
fiscal year in an aggregate amount in
excess of five percent of the reg-
istrant’s total consolidated assets at
the end of such fiscal year;

(4) If the nominee or director is, or
during the last fiscal year has been, a
member of, or of counsel to, a law firm
that the issuer has retained during the
last fiscal year or proposes to retain
during the current fiscal year; Pro-
vided, however, that the dollar amount
of fees paid to a law firm by the reg-
istrant need not be disclosed if such
amount does not exceed five percent of
the law firm’s gross revenues for that
firm’s last full fiscal year;

(5) If the nominee or director is, or
during the last fiscal year has been, a
partner or executive officer of any in-
vestment banking firm that has per-
formed services for the registrant,
other than as a participating under-
writer in a syndicate, during the last
fiscal year or that the registrant pro-
poses to have perform services during
the current year; Provided, however,
That the dollar amount of compensa-
tion received by an investment bank-
ing firm need not be disclosed if such
amount does not exceed five percent of
the investment banking firm’s consoli-
dated gross revenues for that firm’s
last full fiscal year; or

(6) Any other relationships that the
registrant is aware of between the

nominee or director and the registrant
that are substantially similar in na-
ture and scope to those relationships
listed in paragraphs (b) (1) through (5).

Instructions to Paragraph (b) of Item 404: 1. In
order to determine whether payments or in-
debtedness exceed five percent of the consoli-
dated gross revenues of any entity, other
than the registrant, it is appropriate to rely
on information provided by the nominee or
director.

2. In calculating payments for property
and services the following may be excluded:

A. Payments where the rates or charges in-
volved in the transaction are determined by
competitive bids, or the transaction involves
the rendering of services as a common con-
tract carrier, or public utility, at rates or
charges fixed in conformity with law or gov-
ernmental authority;

B. Payments that arise solely from the
ownership of securities of the registrant and
no extra or special benefit not shared on a
pro rata basis by all holders of the class of
securities is received; or

C. Payments made or received by subsidi-
aries other than significant subsidiaries as
defined in Rule 1–02(w) of Regulation S–X
[§ 210.1–02(w) of this chapter], provided that
all such subsidiaries making or receiving
payments, when considered in the aggregate
as a single subsidiary, would not constitute
a significant subsidiary as defined in Rule 1–
02(w).

3. In calculating indebtedness the following
may be excluded:

A. Debt securities that have been publicly
offered, admitted to trading on a national se-
curities exchange, or quoted on the auto-
mated quotation system of a registered secu-
rities association;

B. Amounts due for purchases subject to
the usual trade terms; or

C. Indebtedness incurred by subsidiaries
other than significant subsidiaries as defined
in Rule 1–02(w) of Regulation S–X [§ 210.1–
02(w) of this chapter], provided that all such
subsidiaries incurring indebtedness, when
considered in the aggregate as a single sub-
sidiary, would not constitute a significant
subsidiary as defined in Rule 1–02(w).

4. No information called for by paragraph
(b) need be given respecting any director who
is no longer a director at the time of filing
the registration statement or report con-
taining such disclosure. If such information
is being presented in a proxy or information
statement, no information need be given re-
specting any director whose term of office as
a director will not continue after the meet-
ing to which the statement relates.

(c) Indebtedness of management. If any
of the following persons has been in-
debted to the registrant or its subsidi-
aries at any time since the beginning
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of the registrant’s last fiscal year in an
amount in excess of $60,000, indicate
the name of such person, the nature of
the person’s relationship by reason of
which such person’s indebtedness is re-
quired to be described, the largest ag-
gregate amount of indebtedness out-
standing at any time during such pe-
riod, the nature of the indebtedness
and of the transaction in which it was
incurred, the amount thereof out-
standing as of the latest practicable
date and the rate of interest paid or
charged thereon:

(1) Any director or executive officer
of the registrant;

(2) Any nominee for election as a di-
rector;

(3) Any member of the immediate
family of any of the persons specified
in paragraph (c) (1) or (2);

(4) Any corporation or organization
(other than the registrant or a major-
ity-owned subsidiary of the registrant)
of which any of the persons specified in
paragraph (c) (1) or (2) is an executive
officer or partner or is, directly or indi-
rectly, the beneficial owner of ten per-
cent or more of any class of equity se-
curities; and

(5) Any trust or other estate in which
any of the persons specified in para-
graph (c) (1) or (2) has a substantial
beneficial interest or as to which such
person serves as a trustee or in a simi-
lar capacity.

Instructions to Paragraph (c), of Item 404: 1.
For purposes of paragraph (c), the members
of a person’s immediate family are those per-
sons specified in Instruction 2 to Item 404(a).

2. Exclude from the determination of the
amount of indebtedness all amounts due
from the particular person for purchases sub-
ject to usual trade terms, for ordinary travel
and expense payments and for other trans-
actions in the ordinary course of business.

3. If the lender is a bank, savings and loan
association, or broker-dealer extending cred-
it under Federal Reserve Regulation T [12
CFR part 220] and the loans are not disclosed
as nonaccrual, past due, restructured or po-
tential problems (see Item III.C. 1. and 2. of
Industry Guide 3, Statistical Disclosure by
Bank Holding Companies), disclosure may
consist of a statement, if such is the case,
that the loans to such persons (A) were made
in the ordinary course of business, (B) were
made on substantially the same terms, in-
cluding interest rates and collateral, as
those prevailing at the time for comparable
transactions with other persons, and (C) did
not involve more than the normal risk of

collectibility or present other unfavorable
features.

4. If any indebtedness required to be de-
scribed arose under section 16(b) of the Ex-
change Act and has not been discharged by
payment, state the amount of any profit re-
alized, that such profit will inure to the ben-
efit of the registrant or its subsidiaries and
whether suit will be brought or other steps
taken to recover such profit. If, in the opin-
ion of counsel, a question reasonably exists
as to the recoverability of such profit, it will
suffice to state all facts necessary to de-
scribe the transactions, including the prices
and number of shares involved.

(d) Transactions with promoters. Reg-
istrants that have been organized with-
in the past five years and that are fil-
ing a registration statement on Form
S–1 under the Securities Act (§ 239.11 of
this chapter) or on Form 10 and Form
10–SB under the Exchange Act (§ 239.210
of this chapter) shall:

(1) State the names of the promoters,
the nature and amount of anything of
value (including money, property, con-
tracts, options or rights of any kind)
received or to be received by each pro-
moter, directly or indirectly, from the
registrant and the nature and amount
of any assets, services or other consid-
eration therefore received or to be re-
ceived by the registrant; and

(2) As to any assets acquired or to be
acquired by the registrant from a pro-
moter, state the amount at which the
assets were acquired or are to be ac-
quired and the principle followed or to
be followed in determining such
amount and identify the persons mak-
ing the determination and their rela-
tionship, if any, with the registrant or
any promoter. If the assets were ac-
quired by the promoter within two
years prior to their transfer to the reg-
istrant, also state the cost thereof to
the promoter.

Instructions to Item 404: 1. No information
need be given in response to any paragraph
of Item 404 as to any compensation or other
transaction reported in response to any
other paragraph of Item 404 or to Item 402 of
Regulation S–K (§ 229.402 of this chapter) or
as to any compensation with respect to
which information may be omitted pursuant
to Item 402.

2. If the information called for by Item 404
is being presented in a registration state-
ment filed pursuant to the Securities Act or
the Exchange Act, information shall be given
for the periods specified in the Item and, in
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addition, for the two fiscal years preceding
the registrant’s last fiscal year.

3. A foreign private issuer will be deemed
to comply with Item 404 if it provides the in-
formation required by Item 7.B of Form 20–
F (17 CFR 249.220f).

[47 FR 55665, Dec. 13, 1982, as amended at 48
FR 37612, Aug. 19, 1983; 48 FR 44475, Sept. 29,
1983; 56 FR 30053, 30054, July 1, 1991; 59 FR
65637, Dec. 20, 1994; 64 FR 53909, Oct. 5, 1999]

EFFECTIVE DATE NOTE: At 64 FR 53909, Oct.
5, 1999, § 229.404 was amended by revising
paragraph 3 of Instructions to Item 404, ef-
fective Sept. 30, 2000. For the convenience of
the user, the superseded text is set forth as
follows:

§ 229.404 (Item 404) Certain relationships
and related transactions.

* * * * *

Instructions to Item 404.

* * * * *

3. A foreign private issuer may respond to
Item 404 only to the extent that the reg-
istrant discloses to its security holders or
otherwise makes public the information
specified in that Item.

§ 229.405 (Item 405) Compliance with
section 16(a) of the Exchange Act.

Every registrant having a class of eq-
uity securities registered pursuant to
section 12 of the Exchange Act (15
U.S.C. 78l), every closed-end invest-
ment company registered under the In-
vestment Company Act of 1940 (15
U.S.C. 80a–1 et seq.), and every holding
company registered pursuant to the
Public Utility Holding Company Act of
1935 (15 U.S.C. 79a et seq.) shall:

(a) Based solely upon a review of
Forms 3 (§ 249.103) and 4 (§ 249.104) and
amendments thereto furnished to the
registrant pursuant to § 240.16a–3(e)
during its most recent fiscal year and
Forms 5 and amendments thereto
(§ 249.105) furnished to the registrant
with respect to its most recent fiscal
year, and any written representation
referred to in paragraph (b)(2)(i) of this
Item.

(1) Under the caption ‘‘Section 16(a)
Beneficial Ownership Reporting Com-
pliance,’’ identify each person who, at
any time during the fiscal year, was a
director, officer, beneficial owner of
more than ten percent of any class of
equity securities of the registrant reg-

istered pursuant to section 12 of the
Exchange Act, or any other person sub-
ject to section 16 of the Exchange Act
with respect to the registrant because
of the requirements of section 30 of the
Investment Company Act or section 17
of the Public Utility Holding Company
Act (‘‘reporting person’’) that failed to
file on a timely basis, as disclosed in
the above Forms, reports required by
section 16(a) of the Exchange Act dur-
ing the most recent fiscal year or prior
fiscal years.

(2) For each such person, set forth
the number of late reports, the number
of transactions that were not reported
on a timely basis, and any known fail-
ure to file a required Form. A known
failure to file would include, but not be
limited to, a failure to file a Form 3,
which is required of all reporting per-
sons, and a failure to file a Form 5 in
the absence of the written representa-
tion referred to in paragraph (b)(2)(i) of
this section, unless the registrant oth-
erwise knows that no Form 5 is re-
quired.

NOTE: The disclosure requirement is based
on a review of the forms submitted to the
registrant during and with respect to its
most recent fiscal year, as specified above.
Accordingly, a failure to file timely need
only be disclosed once. For example, if in the
most recently concluded fiscal year a report-
ing person filed a Form 4 disclosing a trans-
action that took place in the prior fiscal
year, and should have been reported in that
year, the registrant should disclose that late
filing and transaction pursuant to this Item
405 with respect to the most recently con-
cluded fiscal year, but not in material filed
with respect to subsequent years.

(b) With respect to the disclosure re-
quired by paragraph (a) of this Item:

(1) A form received by the registrant
within three calendar days of the re-
quired filing date may be presumed to
have been filed with the Commission
by the required filing date.

(2) If the registrant (i) receives a
written representation from the report-
ing person that no Form 5 is required;
and (ii) maintains the representation
for two years, making a copy available
to the Commission or its staff upon re-
quest, the registrant need not identify
such reporting person pursuant to
paragraph (a) of this Item as having
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failed to file a Form 5 with respect to
that fiscal year.

[56 FR 7265, Feb. 21, 1991, as amended at 61
FR 30391, June 14, 1996]

Subpart 229.500—Registration
Statement and Prospectus
Provisions

§ 229.501 (Item 501) Forepart of Reg-
istration Statement and Outside
Front Cover Page of Prospectus.

The registrant must furnish the fol-
lowing information in plain English.
See § 230.421(d) of Regulation C of this
chapter.

(a) Front cover page of the registration
statement. Where appropriate, include
the delaying amendment legend from
§230.473 of Regulation C of this chapter.

(b) Outside front cover page of the pro-
spectus. Limit the outside cover page to
one page. If the following information
applies to your offering, disclose it on
the outside cover page of the pro-
spectus.

(1) Name. The registrant’s name. A
foreign registrant must give the
English translation of its name.

Instruction to paragraph 501(b)(1): If your
name is the same as that of a company that
is well known, include information to elimi-
nate any possible confusion with the other
company. If your name indicates a line of
business in which you are not engaged or you
are engaged only to a limited extent, include
information to eliminate any misleading in-
ference as to your business. In some cir-
cumstances, disclosure may not be sufficient
and you may be required to change your
name. You will not be required to change
your name if you are an established com-
pany, the character of your business has
changed, and the investing public is gen-
erally aware of the change and the character
of your current business.

(2) Title and amount of securities. The
title and amount of securities offered.
Separately state the amount of securi-
ties offered by selling security holders,
if any. If the underwriter has any ar-
rangement with the issuer, such as an
over-allotment option, under which the
underwriter may purchase additional
shares in connection with the offering,
indicate that this arrangement exists
and state the amount of additional
shares that the underwriter may pur-
chase under the arrangement. Give a

brief description of the securities ex-
cept where the information is clear
from the title of the security. For ex-
ample, you are not required to describe
common stock that has full voting,
dividend and liquidation rights usually
associated with common stock.

(3) Offering price of the securities.
Where you offer securities for cash, the
price to the public of the securities, the
underwriter’s discounts and commis-
sions, the net proceeds you receive, and
any selling shareholder’s net proceeds.
Show this information on both a per
share or unit basis and for the total
amount of the offering. If you make
the offering on a minimum/maximum
basis, show this information based on
the total minimum and total max-
imum amount of the offering. You may
present the information in a table,
term sheet format, or other clear pres-
entation. You may present the infor-
mation in any format that fits the de-
sign of the cover page so long as the in-
formation can be easily read and is not
misleading:

Instructions to paragraph 501(b)(3): 1. If a pre-
liminary prospectus is circulated and you
are not subject to the reporting require-
ments of Section 13(a) or 15(d) of the Ex-
change Act, provide, as applicable:

(A) A bona fide estimate of the range of the
maximum offering price and the maximum
number of securities offered; or

(B) A bona fide estimate of the principal
amount of the debt securities offered.

2. If it is impracticable to state the price
to the public, explain the method by which
the price is to be determined. If the securi-
ties are to be offered at the market price, or
if the offering price is to be determined by a
formula related to the market price, indicate
the market and market price of the securi-
ties as of the latest practicable date.

3. If you file a registration statement on
Form S–8, you are not required to comply
with this paragraph (b)(3).

(4) Market for the securities. Whether
any national securities exchange or the
Nasdaq Stock Market lists the securi-
ties offered, naming the particular
market(s), and identifying the trading
symbol(s) for those securities;

(5) Risk factors. A cross-reference to
the risk factors section, including the
page number where it appears in the
prospectus. Highlight this cross-ref-
erence by prominent type or in another
manner;
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