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failed to file a Form 5 with respect to
that fiscal year.

[56 FR 7265, Feb. 21, 1991, as amended at 61
FR 30391, June 14, 1996]

Subpart 229.500—Registration
Statement and Prospectus
Provisions

§ 229.501 (Item 501) Forepart of Reg-
istration Statement and Outside
Front Cover Page of Prospectus.

The registrant must furnish the fol-
lowing information in plain English.
See § 230.421(d) of Regulation C of this
chapter.

(a) Front cover page of the registration
statement. Where appropriate, include
the delaying amendment legend from
§230.473 of Regulation C of this chapter.

(b) Outside front cover page of the pro-
spectus. Limit the outside cover page to
one page. If the following information
applies to your offering, disclose it on
the outside cover page of the pro-
spectus.

(1) Name. The registrant’s name. A
foreign registrant must give the
English translation of its name.

Instruction to paragraph 501(b)(1): If your
name is the same as that of a company that
is well known, include information to elimi-
nate any possible confusion with the other
company. If your name indicates a line of
business in which you are not engaged or you
are engaged only to a limited extent, include
information to eliminate any misleading in-
ference as to your business. In some cir-
cumstances, disclosure may not be sufficient
and you may be required to change your
name. You will not be required to change
your name if you are an established com-
pany, the character of your business has
changed, and the investing public is gen-
erally aware of the change and the character
of your current business.

(2) Title and amount of securities. The
title and amount of securities offered.
Separately state the amount of securi-
ties offered by selling security holders,
if any. If the underwriter has any ar-
rangement with the issuer, such as an
over-allotment option, under which the
underwriter may purchase additional
shares in connection with the offering,
indicate that this arrangement exists
and state the amount of additional
shares that the underwriter may pur-
chase under the arrangement. Give a

brief description of the securities ex-
cept where the information is clear
from the title of the security. For ex-
ample, you are not required to describe
common stock that has full voting,
dividend and liquidation rights usually
associated with common stock.

(3) Offering price of the securities.
Where you offer securities for cash, the
price to the public of the securities, the
underwriter’s discounts and commis-
sions, the net proceeds you receive, and
any selling shareholder’s net proceeds.
Show this information on both a per
share or unit basis and for the total
amount of the offering. If you make
the offering on a minimum/maximum
basis, show this information based on
the total minimum and total max-
imum amount of the offering. You may
present the information in a table,
term sheet format, or other clear pres-
entation. You may present the infor-
mation in any format that fits the de-
sign of the cover page so long as the in-
formation can be easily read and is not
misleading:

Instructions to paragraph 501(b)(3): 1. If a pre-
liminary prospectus is circulated and you
are not subject to the reporting require-
ments of Section 13(a) or 15(d) of the Ex-
change Act, provide, as applicable:

(A) A bona fide estimate of the range of the
maximum offering price and the maximum
number of securities offered; or

(B) A bona fide estimate of the principal
amount of the debt securities offered.

2. If it is impracticable to state the price
to the public, explain the method by which
the price is to be determined. If the securi-
ties are to be offered at the market price, or
if the offering price is to be determined by a
formula related to the market price, indicate
the market and market price of the securi-
ties as of the latest practicable date.

3. If you file a registration statement on
Form S–8, you are not required to comply
with this paragraph (b)(3).

(4) Market for the securities. Whether
any national securities exchange or the
Nasdaq Stock Market lists the securi-
ties offered, naming the particular
market(s), and identifying the trading
symbol(s) for those securities;

(5) Risk factors. A cross-reference to
the risk factors section, including the
page number where it appears in the
prospectus. Highlight this cross-ref-
erence by prominent type or in another
manner;
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(6) State legend. Any legend or state-
ment required by the law of any state
in which the securities are to be of-
fered. You may combine this with any
legend required by the SEC, if appro-
priate;

(7) Commission legend. A legend that
indicates that neither the Securities
and Exchange Commission nor any
state securities commission has ap-
proved or disapproved of the securities
or passed upon the accuracy or ade-
quacy of the disclosures in the pro-
spectus and that any contrary rep-
resentation is a criminal offense. You
may use one of the following or other
clear, plain language:

Example A: Neither the Securities and Ex-
change Commission nor any state securities
commission has approved or disapproved of
these securities or passed upon the adequacy
or accuracy of this prospectus. Any represen-
tation to the contrary is a criminal offense.

Example B: Neither the Securities and Ex-
change Commission nor any state securities
commission has approved or disapproved of
these securities or determined if this pro-
spectus is truthful or complete. Any rep-
resentation to the contrary is a criminal of-
fense.

(8) Underwriting. (i) Name(s) of the
lead or managing underwriter(s) and an
identification of the nature of the un-
derwriting arrangements;

(ii) If the offering is not made on a
firm commitment basis, a brief descrip-
tion of the underwriting arrangements.
You may use any clear, concise, and
accurate description of the under-
writing arrangements. You may use
the following descriptions of under-
writing arrangements where appro-
priate:

Example A: Best efforts offering. The under-
writers are not required to sell any specific
number or dollar amount of securities but
will use their best efforts to sell the securi-
ties offered.

Example B: Best efforts, minimum-maximum
offering. The underwriters must sell the min-
imum number of securities offered (insert
number) if any are sold. The underwriters are
required to use only their best efforts to sell
the maximum number of securities offered
(insert number).

(iii) If you offer the securities on a
best efforts or best efforts minimum/
maximum basis, the date the offering
will end, any minimum purchase re-

quirements, and any arrangements to
place the funds in an escrow, trust, or
similar account. If you have not made
any of these arrangements, state this
fact and describe the effect on inves-
tors;

(9) Date of prospectus. The date of the
prospectus;

(10) Prospectus ‘‘Subject to Completion’’
legend. If you use the prospectus before
the effective date of the registration
statement, a prominent statement
that:

(i) The information in the prospectus
will be amended or completed;

(ii) A registration statement relating
to these securities has been filed with
the Securities and Exchange Commis-
sion;

(iii) The securities may not be sold
until the registration statement be-
comes effective; and

(iv) The prospectus is not an offer to
sell the securities and it is not solic-
iting an offer to buy the securities in
any state where offers or sales are not
permitted. The legend may be in the
following or other clear, plain lan-
guage:

The information in this prospectus is not
complete and may be changed. We may not
sell these securities until the registration
statement filed with the Securities and Ex-
change Commission is effective. This pro-
spectus is not an offer to sell these securities
and it is not soliciting an offer to buy these
securities in any state where the offer or sale
is not permitted.

(11) If you use § 230.430A of this chap-
ter to omit pricing information and the
prospectus is used before you deter-
mine the public offering price, the in-
formation and legend in paragraph
(b)(10) of this section.

[63 FR 6381, Feb. 6, 1998]

§ 229.502 (Item 502) Inside front and
outside back cover pages of pro-
spectus.

The registrant must furnish this in-
formation in plain English. See
§ 230.421(d) of Regulation C of this chap-
ter.

(a) Table of contents. On either the in-
side front or outside back cover page of
the prospectus, provide a reasonably
detailed table of contents. It must
show the page number of the various
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sections or subdivisions of the pro-
spectus. Include a specific listing of the
risk factors section required by Item
503 of this Regulation S–K (17 CFR
229.503). You must include the table of
contents immediately following the
cover page in any prospectus you de-
liver electronically.

(b) Dealer prospectus delivery obliga-
tion. On the outside back cover page of
the prospectus, advise dealers of their
prospectus delivery obligation, includ-
ing the expiration date specified by
Section 4(3) of the Securities Act (15
U.S.C. 77d(3)) and § 230.174 of this chap-
ter. If you do not know the expiration
date on the effective date of the reg-
istration statement, include the expi-
ration date in the copy of the pro-
spectus you file under § 230.424(b) of
this chapter. You do not have to in-
clude this information if dealers are
not required to deliver a prospectus
under § 230.174 of this chapter or Sec-
tion 24(d) of the Investment Company
Act (15 U.S.C. 80a–24). You may use the
following or other clear, plain lan-
guage:

DEALER PROSPECTUS DELIVERY OBLIGATION

Until (insert date), all dealers that effect
transactions in these securities, whether or
not participating in this offering, may be re-
quired to deliver a prospectus. This is in ad-
dition to the dealers’ obligation to deliver a
prospectus when acting as underwriters and
with respect to their unsold allotments or
subscriptions.

[63 FR 6383, Feb. 6, 1998]

§ 229.503 (Item 503) Prospectus sum-
mary, risk factors, and ratio of
earnings to fixed charges.

The registrant must furnish this in-
formation in plain English. See
§ 230.421(d) of Regulation C of this chap-
ter.

(a) Prospectus summary. Provide a
summary of the information in the pro-
spectus where the length or complexity
of the prospectus makes a summary
useful. The summary should be brief.
The summary should not contain, and
is not required to contain, all of the de-
tailed information in the prospectus. If
you provide summary business or fi-
nancial information, even if you do not
caption it as a summary, you still
must provide that information in plain
English.

Instruction to paragraph 503(a): The summary
should not merely repeat the text of the pro-
spectus but should provide a brief overview
of the key aspects of the offering. Carefully
consider and identify those aspects of the of-
fering that are the most significant and de-
termine how best to highlight those points
in clear, plain language.

(b) Address and telephone number. In-
clude, either on the cover page or in
the summary section of the prospectus,
the complete mailing address and tele-
phone number of your principal execu-
tive offices.

(c) Risk factors. Where appropriate,
provide under the caption ‘‘Risk Fac-
tors’’ a discussion of the most signifi-
cant factors that make the offering
speculative or risky. This discussion
must be concise and organized logi-
cally. Do not present risks that could
apply to any issuer or any offering. Ex-
plain how the risk affects the issuer or
the securities being offered. Set forth
each risk factor under a subcaption
that adequately describes the risk. The
risk factor discussion must imme-
diately follow the summary section. If
you do not include a summary section,
the risk factor section must imme-
diately follow the cover page of the
prospectus or the pricing information
section that immediately follows the
cover page. Pricing information means
price and price-related information
that you may omit from the prospectus
in an effective registration statement
based on § 230.430A(a) of this chapter.
The risk factors may include, among
other things, the following:

(1) Your lack of an operating history;
(2) Your lack of profitable operations

in recent periods;
(3) Your financial position;
(4) Your business or proposed busi-

ness; or
(5) The lack of a market for your

common equity securities or securities
convertible into or exercisable for com-
mon equity securities.

(d) Ratio of earnings to fixed charges. If
you register debt securities, show a
ratio of earnings to fixed charges. If
you register preference equity securi-
ties, show the ratio of combined fixed
charges and preference dividends to
earnings. Present the ratio for each of
the last five fiscal years and the latest
interim period for which financial
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statements are presented in the docu-
ment. If you will use the proceeds from
the sale of debt or preference securities
to repay any of your outstanding debt
or to retire other securities and the
change in the ratio would be ten per-
cent or greater, you must include a
ratio showing the application of the
proceeds, commonly referred to as the
pro forma ratio.

Instructions to paragraph 503(d): 1. Definitions.
In calculating the ratio of earnings to fixed
charges, you must use the following defini-
tions:

(A) Fixed charges. The term ‘‘fixed charges’’
means the sum of the following: (a) interest
expensed and capitalized, (b) amortized pre-
miums, discounts and capitalized expenses
related to indebtedness, (c) an estimate of
the interest within rental expense, and (d)
preference security dividend requirements of
consolidated subsidiaries.

(B) Preference security dividend. The term
‘‘preference security dividend’’ is the amount
of pre-tax earnings that is required to pay
the dividends on outstanding preference se-
curities. The dividend requirement must be
computed as the amount of the dividend di-
vided by (1 minus the effective income tax
rate applicable to continuing operations).

(C) Earnings. The term ‘‘earnings’’ is the
amount resulting from adding and sub-
tracting the following items. Add the fol-
lowing: (a) Pre-tax income from continuing
operations before adjustment for minority
interests in consolidated subsidiaries or in-
come or loss from equity investees, (b) fixed
charges, (c) amortization of capitalized in-
terest, (d) distributed income of equity
investees, and (e) your share of pre-tax losses
of equity investees for which charges arising
from guarantees are included in fixed
charges. From the total of the added items,
subtract the following: (a) interest capital-
ized, (b) preference security dividend require-
ments of consolidated subsidiaries, and (c)
the minority interest in pre-tax income of
subsidiaries that have not incurred fixed
charges. Equity investees are investments
that you account for using the equity meth-
od of accounting. Public utilities following
SFAS 71 should not add amortization of cap-
italized interest in determining earnings, nor
reduce fixed charges by any allowance for
funds used during construction.

2. Disclosure. Disclose the following infor-
mation when showing the ratio of earnings
to fixed charges:

(A) Deficiency. If a ratio indicates less than
one-to-one coverage, disclose the dollar
amount of the deficiency.

(B) Pro forma ratio. You may show the pro
forma ratio only for the most recent fiscal
year and the latest interim period. Use the

net change in interest or dividends from the
refinancing to calculate the pro forma ratio.

(C) Foreign private issuers. A foreign private
issuer must show the ratio based on the fig-
ures in the primary financial statement. A
foreign private issuer must show the ratio
based on the figures resulting from the rec-
onciliation to U.S. generally accepted ac-
counting principles if this ratio is materially
different.

(D) Summary Section. If you provide a sum-
mary or similar section in the prospectus,
show the ratios in that section.

3. Exhibit. File an exhibit to the registra-
tion statement to show the figures used to
calculate the ratios. See paragraph (b)(12) of
Item 601 of Regulation S–K (17 CFR
229.601(b)(12)).

[63 FR 6383, Feb. 6, 1998]

§ 229.504 (Item 504) Use of proceeds.

State the principal purposes for
which the net proceeds to the reg-
istrant from the securities to be offered
are intended to be used and the approx-
imate amount intended to be used for
each such purpose. Where registrant
has no current specific plan for the pro-
ceeds, or a significant portion thereof,
the registrant shall so state and dis-
cuss the principal reasons for the offer-
ing.

Instructions to Item 504: 1. Where less than all
the securities to be offered may be sold and
more than one use is listed for the proceeds,
indicate the order of priority of such pur-
poses and discuss the registrant’s plans if
substantially less than the maximum pro-
ceeds are obtained. Such discussion need not
be included if underwriting arrangements
with respect to such securities are such that,
if any securities are sold to the public, it
reasonably can be expected that the actual
proceeds will not be substantially less than
the aggregate proceeds to the registrant
shown pursuant to Item 501 of Regulation S–
K (§ 229.501).

2. Details of proposed expenditures need
not be given; for example, there need be fur-
nished only a brief outline of any program of
construction or addition of equipment. Con-
sideration should be given as to the need to
include a discussion of certain matters ad-
dressed in the discussion and analysis of reg-
istrant’s financial condition and results of
operations, such as liquidity and capital ex-
penditures.

3. If any material amounts of other funds
are necessary to accomplish the specified
purposes for which the proceeds are to be ob-
tained, state the amounts and sources of
such other funds needed for each such speci-
fied purpose and the sources thereof.
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4. If any material part of the proceeds is to
be used to discharge indebtedness, set forth
the interest rate and maturity of such in-
debtedness. If the indebtedness to be dis-
charged was incurred within one year, de-
scribe the use of the proceeds of such indebt-
edness other than short-term borrowings
used for working capital.

5. If any material amount of the proceeds
is to be used to acquire assets, otherwise
than in the ordinary course of business, de-
scribe briefly and state the cost of the assets
and, where such assets are to be acquired
from affiliates of the registrant or their as-
sociates, give the names of the persons from
whom they are to be acquired and set forth
the principle followed in determining the
cost to the registrant.

6. Where the registrant indicates that the
proceeds may, or will, be used to finance ac-
quisitions of other businesses, the identity of
such businesses, if known, or, if not known,
the nature of the businesses to be sought, the
status of any negotiations with respect to
the acquisition, and a brief description of
such business shall be included. Where, how-
ever, pro forma financial statements reflect-
ing such acquisition are not required by Reg-
ulation S–X to be included, in the registra-
tion statement, the possible terms of any
transaction, the identification of the parties
thereto or the nature of the business sought
need not be disclosed, to the extent that the
registrant reasonably determines that public
disclosure of such information would jeop-
ardize the acquisition. Where Regulation S–
X (17 CFR 210) would require financial state-
ments of the business to be acquired to be in-
cluded, the description of the business to be
acquired shall be more detailed.

7. The registrant may reserve the right to
change the use of proceeds, provided that
such reservation is due to certain contin-
gencies that are discussed specifically and
the alternatives to such use in that event are
indicated.

§ 229.505 (Item 505) Determination of
offering price.

(a) Common equity. Where common
equity is being registered for which
there is no established public trading
market for purposes of paragraph (a) of
Item 201 of Regulation S–K (§ 229.201(a))
or where there is a material disparity
between the offering price of the com-
mon equity being registered and the
market price of outstanding shares of
the same class, describe the various
factors considered in determining such
offering price.

(b) Warrants, rights and convertible se-
curities. Where warrants, rights or con-
vertible securities exercisable for com-

mon equity for which there is no estab-
lished public trading market for pur-
poses of paragraph (a) of Item 201 of
Regulation S–K (§ 229.201(a)) are being
registered, describe the various factors
considered in determining their exer-
cise or conversion price.

§ 229.506 (Item 506) Dilution.
Where common equity securities are

being registered and there is substan-
tial disparity between the public offer-
ing price and the effective cash cost to
officers, directors, promoters and affili-
ated persons of common equity ac-
quired by them in transactions during
the past five years, or which they have
the right to acquire, and the registrant
is not subject to the reporting require-
ments of section 13(a) or 15(d) of the
Exchange Act immediately prior to fil-
ing of the registration statement, there
shall be included a comparison of the
public contribution under the proposed
public offering and the effective cash
contribution of such persons. In such
cases, and in other instances where
common equity securities are being
registered by a registrant that has had
losses in each of its last three fiscal
years and there is a material dilution
of the purchasers’ equity interest, the
following shall be disclosed:

(a) The net tangible book value per
share before and after the distribution;

(b) The amount of the increase in
such net tangible book value per share
attributable to the cash payments
made by purchasers of the shares being
offered; and

(c) The amount of the immediate di-
lution from the public offering price
which will be absorbed by such pur-
chasers.

§ 229.507 (Item 507) Selling security
holders.

If any of the securities to be reg-
istered are to be offered for the account
of security holders, name each such se-
curity holder, indicate the nature of
any position, office, or other material
relationship which the selling security
holder has had within the past three
years with the registrant or any of its
predecessors or affiliates, and state the
amount of securities of the class owned
by such security holder prior to the of-
fering, the amount to be offered for the

VerDate 11<MAY>2000 07:46 May 16, 2000 Jkt 190051 PO 00000 Frm 00401 Fmt 8010 Sfmt 8002 Y:\SGML\190051T.XXX pfrm07 PsN: 190051T



402

17 CFR Ch. II (4–1–00 Edition)§ 229.508

security holder’s account, the amount
and (if one percent or more) the per-
centage of the class to be owned by
such security holder after completion
of the offering.

§ 229.508 (Item 508) Plan of distribu-
tion.

(a) Underwriters and underwriting obli-
gation. If the securities are to be of-
fered through underwriters, name the
principal underwriters, and state the
respective amounts underwritten. Iden-
tify each such underwriter having a
material relationship with the reg-
istrant and state the nature of the re-
lationship. State briefly the nature of
the obligation of the underwriter(s) to
take the securities.

Instruction to Paragraph 508(a): All that is re-
quired as to the nature of the underwriters’
obligation is whether the underwriters are or
will be committed to take and to pay for all
of the securities if any are taken, or whether
it is merely an agency or the type of best ef-
forts arrangement under which the under-
writers are required to take and to pay for
only such securities as they may sell to the
public. Conditions precedent to the under-
writers’ taking the securities, including mar-
ket-outs, need not be described except in the
case of an agency or best efforts arrangement.

(b) New underwriters. Where securities
being registered are those of a reg-
istrant that has not previously been re-
quired to file reports pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act,
or where a prospectus is required to in-
clude reference on its cover page to
material risks pursuant to Item 501 of
Regulation S–K (§ 229.501), and any one
or more of the managing underwriter(s)
(or where there are no managing under-
writers, a majority of the principal un-
derwriters) has been organized, reac-
tivated, or first registered as a broker-
dealer within the past three years,
these facts concerning such under-
writer(s) shall be disclosed in the pro-
spectus together with, where applica-
ble, the disclosures that the principal
business function of such under-
writer(s) will be to sell the securities
to be registered, or that the promoters
of the registrant have a material rela-
tionship with such underwriter(s). Suf-
ficient details shall be given to allow
full appreciation of such underwriter(s)
experience and its relationship with

the registrant, promoters and their
controlling persons.

(c) Other distributions. Outline briefly
the plan of distribution of any securi-
ties to be registered that are to be of-
fered otherwise than through under-
writers.

(1) If any securities are to be offered
pursuant to a dividend or interest rein-
vestment plan the terms of which pro-
vide for the purchase of some securities
on the market, state whether the reg-
istrant or the participant pays fees,
commissions, and expenses incurred in
connection with the plan. If the partic-
ipant will pay such fees, commissions
and expenses, state the anticipated
cost to participants by transaction or
other convenient reference.

(2) If the securities are to be offered
through the selling efforts of brokers
or dealers, describe the plan of dis-
tribution and the terms of any agree-
ment, arrangement, or understanding
entered into with broker(s) or dealer(s)
prior to the effective date of the reg-
istration statement, including volume
limitations on sales, parties to the
agreement and the conditions under
which the agreement may be termi-
nated. If known, identify the broker(s)
or dealer(s) which will participate in
the offering and state the amount to be
offered through each.

(3) If any of the securities being reg-
istered are to be offered otherwise than
for cash, state briefly the general pur-
poses of the distribution, the basis
upon which the securities are to be of-
fered, the amount of compensation and
other expenses of distribution, and by
whom they are to be borne. If the dis-
tribution is to be made pursuant to a
plan of acquisition, reorganization, re-
adjustment or succession, describe
briefly the general effect of the plan
and state when it became or is to be-
come operative. As to any material
amount of assets to be acquired under
the plan, furnish information cor-
responding to that required by Instruc-
tion 5 of Item 504 of Regulation S–K
(§ 229.504).

(d) Offerings on exchange. If the secu-
rities are to be offered on an exchange,
indicate the exchange. If the registered
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securities are to be offered in connec-
tion with the writing of exchange-trad-
ed call options, describe briefly such
transactions.

(e) Underwriter’s compensation. Pro-
vide a table that sets out the nature of
the compensation and the amount of
discounts and commissions to be paid
to the underwriter for each security
and in total. The table must show the
separate amounts to be paid by the
company and the selling shareholders.
In addition, include in the table all
other items considered by the National
Association of Securities Dealers to be
underwriting compensation for pur-
poses of that Association’s Rules of
Fair Practice.

Instructions to paragraph 508(e): 1. The term
‘‘commissions’’ is defined in paragraph (17) of
Schedule A of the Securities Act. Show sepa-
rately in the table the cash commissions
paid by the registrant and selling security
holders. Also show in the table commissions
paid by other persons. Disclose any finder’s
fee or similar payments in the table.

2. Disclose the offering expenses specified
in Item 511 of Regulation S–K (17 CFR
229.511).

3. If the underwriter has any arrangement
with the issuer, such as an over-allotment
option, under which the underwriter may
purchase additional shares in connection
with the offering, indicate that this arrange-
ment exists and state the amount of addi-
tional shares that the underwriter may pur-
chase under the arrangement. Where the un-
derwriter has such an arrangement, present
maximum-minimum information in a sepa-
rate column to the table, based on the pur-
chase of all or none of the shares subject to
the arrangement. Describe the key terms of
the arrangement in the narrative.

(f) Underwriter’s representative on
board of directors. Describe any arrange-
ment whereby the underwriter has the
right to designate or nominate a mem-
ber or members of the board of direc-
tors of the registrant. The registrant
shall disclose the identity of any direc-
tor so designated or nominated, and in-
dicate whether or not a person so des-
ignated or nominated, or allowed to be
designated or nominated by the under-
writer is or may be a director, officer,
partner, employee or affiliate of the
underwriter.

(g) Indemnification of underwriters. If
the underwriting agreement provides
for indemnification by the registrant of
the underwriters or their controlling

persons against any liability arising
under the Securities Act, furnish a
brief description of such indemnifica-
tion provisions.

(h) Dealers’ compensation. State brief-
ly the discounts and commissions to be
allowed or paid to dealers, including all
cash, securities, contracts or other
considerations to be received by any
dealer in connection with the sale of
the securities. If any dealers are to act
in the capacity of sub-underwriters and
are to be allowed or paid any addi-
tional discounts or commissions for
acting in such capacity, a general
statement to that effect will suffice
without giving the additional amounts
to be sold.

(i) Finders. Identify any finder and, if
applicable, describe the nature of any
material relationship between such
finder and the registrant, its officers,
directors, principal stockholders, find-
ers or promoters or the principal un-
derwriter(s), or if there is a managing
underwriter(s), the managing under-
writer(s), (including, in each case, af-
filiates or associates thereof).

(j) Discretionary accounts. If the reg-
istrant was not, immediately prior to
the filing of the registration state-
ment, subject to the requirements of
section 13(a) or 15(d) of the Exchange
Act, identify any principal underwriter
that intends to sell to any accounts
over which it exercises discretionary
authority and include an estimate of
the amount of securities so intended to
be sold. The response to this paragraph
shall be contained in a pre-effective
amendment which shall be circulated if
the information is not available when
the registration statement is filed.

(k) Passive market making. If the un-
derwriters or any selling group mem-
bers intend to engage in passive mar-
ket making transactions as permitted
by Rule 103 of Regulation M (§ 242.103 of
this chapter), indicate such intention
and briefly describe passive market
making.

(l) Stabilization and other transactions.
(1) Briefly describe any transaction
that the underwriter intends to con-
duct during the offering that stabilizes,
maintains, or otherwise affects the
market price of the offered securities.
Include information on stabilizing
transactions, syndicate short covering
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transactions, penalty bids, or any
other transaction that affects the of-
fered security’s price. Describe the na-
ture of the transactions clearly and ex-
plain how the transactions affect the
offered security’s price. Identify the
exchange or other market on which
these transactions may occur. If true,
disclose that the underwriter may dis-
continue these transactions at any
time;

(2) If the stabilizing began before the
effective date of the registration state-
ment, disclose the amount of securities
bought, the prices at which they were
bought and the period within which
they were bought. If you use § 230.430A
of this chapter, the prospectus you file
under § 230.424(b) of this chapter or in-
clude in a post-effective amendment
must contain information on the stabi-
lizing transactions that took place be-
fore the determination of the public of-
fering price; and

(3) If you are making a warrants or
rights offering of securities to existing
security holders and any securities not
purchased by existing security holders
are to be reoffered to the public, dis-
close in a supplement to the prospectus
or in the prospectus used in connection
with the reoffering:

(i) The amount of securities bought
in stabilization activities during the
offering period and the price or range
of prices at which the securities were
bought;

(ii) The amount of the offered securi-
ties subscribed for during the offering
period;

(iii) The amount of the offered secu-
rities subscribed for by the underwriter
during the offering period;

(iv) The amount of the offered securi-
ties sold during the offering period by
the underwriter and the price or price
ranges at which the securities were
sold; and

(v) The amount of the offered securi-
ties that will be reoffered to the public
and the public offering price.

[47 FR 11401, Mar. 16, 1982, as amended at 58
FR 19606, Apr. 15, 1993; 62 FR 543, Jan. 3, 1997;
62 FR 11323, Mar. 12, 1997; 63 FR 6384, Feb. 6,
1998]

§ 229.509 (Item 509) Interests of named
experts and counsel.

If (a) any expert named in the reg-
istration statement as having prepared
or certified any part thereof (or is
named as having prepared or certified a
report or valuation for use in connec-
tion with the registration statement),
or (b) counsel for the registrant, under-
writers or selling security holders
named in the prospectus as having
given an opinion upon the validity of
the securities being registered or upon
other legal matters in connection with
the registration or offering of such se-
curities, was employed for such pur-
pose on a contingent basis, or at the
time of such preparation, certification
or opinion or at any time thereafter,
through the date of effectiveness of the
registration statement or that part of
the registration statement to which
such preparation, certification or opin-
ion relates, had, or is to receive in con-
nection with the offering, a substantial
interest, direct or indirect, in the reg-
istrant or any of its parents or subsidi-
aries or was connected with the reg-
istrant or any of its parents or subsidi-
aries as a promoter, managing under-
writer (or any principal underwriter, if
there are no managing underwriters)
voting trustee, director, officer, or em-
ployee, furnish a brief statement of the
nature of such contingent basis, inter-
est, or connection.

Instructions to Item 509: 1. The interest of an
expert (other than an accountant) or counsel
will not be deemed substantial and need not
be disclosed if the interest, including the fair
market value of all securities of the reg-
istrant owned, received and to be received, or
subject to options, warrants or rights re-
ceived or to be received by the expert or
counsel does not exceed $50,000. For the pur-
pose of this Instruction, the term expert or
counsel includes the firm, corporation, part-
nership or other entity, if any, by which such
expert or counsel is employed or of which he
is a member or of counsel to and all attor-
neys in the case of counsel, and all noncler-
ical personnel in the case of named experts,
participating in such matter on behalf of
such firm, corporation, partnership or enti-
ty.

2. Accountants, providing a report on the
financial statements, presented or incor-
porated by reference in the registration
statement, should note § 210.2–01 of Regula-
tion S–X (17 CFR 210) for the Commission’s
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1 Paragraph (a) reflects proposals made in
Securities Act Release No. 6334 (Aug. 6, 1981).

requirements regarding ‘‘Qualification of Ac-
countants’’ which discusses disqualifying in-
terests.

§ 229.510 (Item 510) Disclosure of Com-
mission position on indemnification
for Securities Act liabilities.

In addition to the disclosure pre-
scribed by Item 702 of Regulation S–K
(§ 229.702), if the undertaking required
by paragraph (h) of Item 512 of Regula-
tion S–K (§ 229.512) is not required to be
included in the registration statement
because acceleration of the effective
date of the registration statement is
not being requested, and if waivers
have not been obtained comparable to
those specified in paragraph (h), a brief
description of the indemnification pro-
visions relating to directors, officers
and controlling persons of the reg-
istrant against liability arising under
the Securities Act (including any pro-
vision of the underwriting agreement
which relates to indemnification of the
underwriter or its controlling persons
by the registrant against such liabil-
ities where a director, officer or con-
trolling person of the registrant is such
an underwriter or controlling person
thereof or a member of any firm which
is such an underwriter) shall be in-
cluded in the prospectus, together with
a statement in substantially the fol-
lowing form:

Insofar as indemnification for liabilities
arising under the Securities Act of 1933 may
be permitted to directors, officers or persons
controlling the registrant pursuant to the
foregoing provisions, the registrant has been
informed that in the opinion of the Securi-
ties and Exchange Commission such indem-
nification is against public policy as ex-
pressed in the Act and is therefore unen-
forceable.

[47 FR 11401, Mar. 16, 1982, as amended at 56
FR 48103, Sept. 24, 1991]

§ 229.511 (Item 511) Other expenses of
issuance and distribution.

Furnish a reasonably itemized state-
ment of all expenses in connection with
the issuance and distribution of the se-
curities to be registered, other than
underwriting discounts and commis-
sions. If any of the securities to be reg-
istered are to be offered for the account
of security holders, indicate the por-
tion of such expenses to be borne by
such security holder.

Instruction to Item 511: Insofar as practicable,
registration fees, Federal taxes, States taxes
and fees, trustees’ and transfer agents’ fees,
costs of printing and engraving, and legal,
accounting, and engineering fees shall be
itemized separately. Include as a separate
item any premium paid by the registrant or
any selling security holder on any policy ob-
tained in connection with the offering and
sale of the securities being registered which
insures or indemnifies directors or officers
against any liabilities they may incur in
connection with the registration, offering, or
sale of such securities. The information may
be given as subject to future contingencies.
If the amounts of any items are not known,
estimates, identified as such, shall be given.

§ 229.512 (Item 512) Undertakings.
Include each of the following under-

takings that is applicable to the offer-
ing being registered.

(a) Rule 415 Offering.1 Include the fol-
lowing if the securities are registered
pursuant to Rule 415 under the Securi-
ties Act (§ 230.415 of this chapter):

The undersigned registrant hereby
undertakes:

(1) To file, during any period in which
offers or sales are being made, a post-
effective amendment to this registra-
tion statement:

(i) To include any propectus required
by section 10(a)(3) of the Securities Act
of 1933;

(ii) To reflect in the prospectus any
facts or events arising after the effec-
tive date of the registration statement
(or the most recent post-effective
amendment thereof) which, individ-
ually or in the aggregate, represent a
fundamental change in the information
set forth in the registration statement.
Notwithstanding the foregoing, any in-
crease or decrease in volume of securi-
ties offered (if the total dollar value of
securities offered would not exceed
that which was registered) and any de-
viation from the low or high end of the
estimated maximum offering range
may be reflected in the form of pro-
spectus filed with the Commission pur-
suant to Rule 424(b) (§ 230.424(b) of this
chapter) if, in the aggregate, the
changes in volume and price represent
no more than 20% change in the max-
imum aggregate offering price set forth
in the ‘‘Calculation of Registration
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Fee’’ table in the effective registration
statement.

(iii) To include any material infor-
mation with respect to the plan of dis-
tribution not previously disclosed in
the registration statement or any ma-
terial change to such information in
the registration statement;
Provided, however, That paragraphs
(a)(1)(i) and (a)(1)(ii) of this section do
not apply if the registration statement
is on Form S–3 (§ 239.13 of this chapter),
Form S–8 (§ 239.16b of this chapter) or
Form F–3 (§ 239.33 of this chapter), and
the information required to be included
in a post-effective amendment by those
paragraphs is contained in periodic re-
ports filed with or furnished to the
Commission by the registrant pursuant
to section 13 or section 15(d) of the Se-
curities Exchange Act of 1934 that are
incorporated by reference in the reg-
istration statement.

(2) That, for the purpose of deter-
mining any liability under the Securi-
ties Act of 1933, each such post-effec-
tive amendment shall be deemed to be
a new registration statement relating
to the securities offered therein, and
the offering of such securities at that
time shall be deemed to be the initial
bona fide offering thereof.

(3) To remove from registration by
means of a post-effective amendment
any of the securities being registered
which remain unsold at the termi-
nation of the offering.

(4) If the registrant is a foreign pri-
vate issuer, to file a post-effective
amendment to the registration state-
ment to include any financial state-
ments required by ‘‘Item 8.A. of Form
20–F (17 CFR 249.220f)’’ at the start of
any delayed offering or throughout a
continuous offering. Financial state-
ments and information otherwise re-
quired by Section 10(a)(3) of the Act
need not be furnished, provided that the
registrant includes in the prospectus,
by means of a post-effective amend-
ment, financial statements required
pursuant to this paragraph (a)(4) and
other information necessary to ensure
that all other information in the pro-
spectus is at least as current as the
date of those financial statements.
Notwithstanding the foregoing, with
respect to registration statements on
Form F–3 (§ 239.33 of this chapter), a

post-effective amendment need not be
filed to include financial statements
and information required by Section
10(a)(3) of the Act or § 210.3–19 of this
chapter if such financial statements
and information are contained in peri-
odic reports filed with or furnished to
the Commission by the registrant pur-
suant to section 13 or section 15(d) of
the Securities Exchange Act of 1934
that are incorporated by reference in
the Form F–3.

(b) Filings incorporating subsequent Ex-
change Act documents by reference. In-
clude the following if the registration
statement incorporates by reference
any Exchange Act document filed sub-
sequent to the effective date of the reg-
istration statement:

The undersigned registrant hereby under-
takes that, for purposes of determining any
liability under the Securities Act of 1933,
each filing of the registrant’s annual report
pursuant to section 13(a) or section 15(d) of
the Securities Exchange Act of 1934 (and,
where applicable, each filing of an employee
benefit plan’s annual report pursuant to sec-
tion 15(d) of the Securities Exchange Act of
1934) that is incorporated by reference in the
registration statement shall be deemed to be
a new registration statement relating to the
securities offered therein, and the offering of
such securities at that time shall be deemed
to be the initial bona fide offering thereof.

(c) Warrants and rights offerings. In-
clude the following, with appropriate
modifications to suit the particular
case, if the securities to be registered
are to be offered to existing security
holders pursuant to warrants or rights
and any securities not taken by secu-
rity holders are to be reoffered to the
public:

The undersigned registrant hereby under-
takes to supplement the prospectus, after
the expiration of the subscription period, to
set forth the results of the subscription offer,
the transactions by the underwriters during
the subscription period, the amount of
unsubscribed securities to be purchased by
the underwriters, and the terms of any sub-
sequent reoffering thereof. If any public of-
fering by the underwriters is to be made on
terms differing from those set forth on the
cover page of the prospectus, a post-effective
amendment will be filed to set forth the
terms of such offering.

(d) Competitive bids. Include the fol-
lowing, with appropriate modifications

VerDate 11<MAY>2000 07:46 May 16, 2000 Jkt 190051 PO 00000 Frm 00406 Fmt 8010 Sfmt 8002 Y:\SGML\190051T.XXX pfrm07 PsN: 190051T



407

Securities and Exchange Commission § 229.512

to suit the particular case, if the secu-
rities to be registered are to be offered
at competitive bidding:

The undersigned registrant hereby under-
takes (1) to use its best efforts to distribute
prior to the opening of bids, to prospective
bidders, underwriters, and dealers, a reason-
able number of copies of a prospectus which
at that time meets the requirements of sec-
tion 10(a) of the Act, and relating to the se-
curities offered at competitive bidding, as
contained in the registration statement, to-
gether with any supplements thereto, and (2)
to file an amendment to the registration
statement reflecting the results of bidding,
the terms of the reoffering and related mat-
ters to the extent required by the applicable
form, not later than the first use, authorized
by the issuer after the opening of bids, of a
prospectus relating to the securities offered
at competitive bidding, unless no further
public offering of such securities by the
issuer and no reoffering of such securities by
the purchasers is proposed to be made.

(e) Incorporated annual and quarterly
reports. Include the following if the reg-
istration statement specifically incor-
porates by reference (other than by in-
direct incorporation by reference
through a Form 10–K and Form 10–KSB
(§ 249.310 of this chapter) report) in the
prospectus all or any part of the an-
nual report to security holders meeting
the requirements of Rule 14a–3 or Rule
14c–3 under the Exchange Act)
§§ 240.14a–3 and 240.14c–3 of this chap-
ter):

The undersigned registrant hereby under-
takes to deliver or cause to be delivered with
the prospectus, to each person to whom the
prospectus is sent or given, the latest annual
report to security holders that is incor-
porated by reference in the prospectus and
furnished pursuant to and meeting the re-
quirements of Rule 14a–3 or Rule 14c–3 under
the Securities Exchange Act of 1934; and,
where interim financial information required
to be presented by Article 3 of Regulation S–
X are not set forth in the prospectus, to de-
liver, or cause to be delivered to each person
to whom the prospectus is sent or given, the
latest quarterly report that is specifically
incorporated by reference in the prospectus
to provide such interim financial informa-
tion.

(f) Equity offerings of nonreporting reg-
istrants. Include the following if equity
securities of a registrant that prior to
the offering had no obligation to file
reports with the Commission pursuant
to section 13(a) or 15(d) of the Exchange

Act are being registered for sale in an
underwritten offering:

The undersigned registrant hereby under-
takes to provide to the underwriter at the
closing specified in the underwriting agree-
ments certificates in such denominations
and registered in such names as required by
the underwriter to permit prompt delivery to
each purchaser.

(g) Registration on Form S–4 or F–4 of
securities offered for resale. Include the
following if the securities are being
registered on Form S–4 or F–4 (§ 239.25,
or 34 of this chapter) in connection
with a transaction specified in para-
graph (a) of Rule 145 (§ 230.145 of this
chapter).

(1) The undersigned registrant hereby
undertakes as follows: That prior to
any public reoffering of the securities
registered hereunder through use of a
prospectus which is a part of this reg-
istration statement, by any person or
party who is deemed to be an under-
writer within the meaning of Rule
145(c), the issuer undertakes that such
reoffering prospectus will contain the
information called for by the applica-
ble registration form with respect to
reofferings by persons who may be
deemed underwriters, in addition to
the information called for by the other
Items of the applicable form.

(2) The registrant undertakes that
every prospectus (i) that is filed pursu-
ant to paragraph (h)(1) immediately
preceding, or (ii) that purports to meet
the requirements of section 10(a)(3) of
the Act and is used in connection with
an offering of securities subject to Rule
415 (§ 230.415 of this chapter), will be
filed as a part of an amendment to the
registration statement and will not be
used until such amendment is effec-
tive, and that, for purposes of deter-
mining any liability under the Securi-
ties Act of 1933, each such post-effec-
tive amendment shall be deemed to be
a new registration statement relating
to the securities offered therein, and
the offering of such securities at that
time shall be deemed to be the initial
bona fide offering thereof.

(h) Request for acceleration of effective
date or filing of registration statement on
Form S–8. Include the following if accel-
eration is requested of the effective
date of the registration statement pur-
suant to Rule 461 under the Securities
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Act (§ 230.461 of this chapter), or if the
registration statement is filed on Form
S–8, and:

(1) Any provision or arrangement ex-
ists whereby the registrant may indem-
nify a director, officer or controlling
person of the registrant against liabil-
ities arising under the Securities Act,
or

(2) The underwriting agreement con-
tains a provision whereby the reg-
istrant indemnifies the underwriter or
controlling persons of the underwriter
against such liabilities and a director,
officer or controlling person of the reg-
istrant is such an underwriter or con-
trolling person thereof or a member of
any firm which is such an underwriter,
and

(3) The benefits of such indemnifica-
tion are not waived by such persons:

Insofar as indemnification for liabilities
arising under the Securities Act of 1933 may
be permitted to directors, officers and con-
trolling persons of the registrant pursuant to
the foregoing provisions, or otherwise, the
registrant has been advised that in the opin-
ion of the Securities and Exchange Commis-
sion such indemnification is against public
policy as expressed in the Act and is, there-
fore, unenforceable. In the event that a
claim for indemnification against such li-
abilities (other than the payment by the reg-
istrant of expenses incurred or paid by a di-
rector, officer or controlling person of the
registrant in the successful defense of any
action, suit or proceeding) is asserted by
such director, officer or controlling person in
connection with the securities being reg-
istered, the registrant will, unless in the
opinion of its counsel the matter has been
settled by controlling precedent, submit to a
court of appropriate jurisdiction the ques-
tion whether such indemnification by it is
against public policy as expressed in the Act
and will be governed by the final adjudica-
tion of such issue.

(i) Include the following in a reg-
istration statement permitted by Rule
430A under the Securities Act of 1933
(§ 230.430A of this chapter):

The undersigned registrant hereby under-
takes that:

(1) For purposes of determining any liabil-
ity under the Securities Act of 1933, the in-
formation omitted from the form of pro-
spectus filed as part of this registration
statement in reliance upon Rule 430A and
contained in a form of prospectus filed by
the registrant pursuant to Rule 424(b) (1) or
(4) or 497(h) under the Securities Act shall be

deemed to be part of this registration state-
ment as of the time it was declared effective.

(2) For the purpose of determining any li-
ability under the Securities Act of 1933, each
post-effective amendment that contains a
form of prospectus shall be deemed to be a
new registration statement relating to the
securities offered therein, and the offering of
such securities at that time shall be deemed
to be the initial bona fide offering thereof.

(j) Qualification of trust indentures
under the Trust Indenture Act of 1939 for
delayed offerings. Include the following
if the registrant intends to rely on sec-
tion 305(b)(2) of the Trust Indenture
Act of 1939 for determining the eligi-
bility of the trustee under indentures
for securities to be issued, offered, or
sold on a delayed basis by or on behalf
of the registrant:

The undersigned registrant hereby under-
takes to file an application for the purpose of
determining the eligibility of the trustee to
act under subsection (a) of section 310 of the
Trust Indenture Act (‘‘Act’’) in accordance
with the rules and regulations prescribed by
the Commission under section 305(b)(2) of the
Act.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 39803, Sept. 10, 1982; 47 FR 54769, Dec. 6,
1982; 50 FR 18999, May 6, 1985; 52 FR 21260,
June 5, 1987; 52 FR 21939, June 10, 1987; 52 FR
30145, Aug. 13, 1987; 55 FR 23922, June 13, 1990;
56 FR 22319, May 15, 1991; 58 FR 60306, Nov. 15,
1993; 59 FR 21649, Apr. 26, 1994; 60 FR 26615,
May 17, 1995; 64 FR 53909, Oct. 5, 1999]

EFFECTIVE DATE NOTE: At 64 FR 53909, Oct.
5, 1999, § 229.512 was amended in paragraph
(a)(4) by removing the words ‘‘§ 210.3–19 of
this chapter’’ and by adding ‘‘Item 8.A. of
Form 20–F (17 CFR 249.220f)’’ in their place,
effective Sept. 30, 2000.

Subpart 229.600—Exhibits
§ 229.601 (Item 601) Exhibits.

(a) Exhibits and index required. (1)
Subject to Rule 411(c) (§ 230.411(c) of
this chapter) under the Securities Act
and Rule 12b–32 (§ 240.12b–32 of this
chapter) under the Exchange Act re-
garding incorporation of exhibits by
reference, the exhibits required in the
exhibit table shall be filed as indicated,
as part of the registration statement or
report. Financial Data Schedules re-
quired by paragraph (b)(27) of this Item
shall be submitted pursuant to the pro-
visions of paragraph (c) of this Item.
Notwithstanding the provisions of
paragraphs (b)(27) and (c) of this Item,
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