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(g) Guide 7. Description of Property
by Issuers Engaged or To Be Engaged
in Significant Mining Operations.

(Secs. 6, 7, 8, 10, 19(a) and Schedule A (25) and
(26) (15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 77aa
(25) and (26), Securities Act of 1933; secs. 12,
13, 14, 15(d) and 23(a) (15 U.S.C. 78(l), 78m, 78n,
78o(d), 78w, Securities Exchange Act of 1934)

[47 FR 11401, Mar. 16, 1982, and 49 FR 47600,
Dec. 6, 1984, as amended at 57 FR 36466, Aug.
13, 1992; 61 FR 30401, June 14, 1996]

§ 229.802 Exchange Act industry
guides.

(a) [Reserved]
(b) Guide 2. Disclosure of oil and gas

operations.
(c) Guide 3. Statistical disclosure by

bank holding companies.
(d) Guide 4. Disclosures concerning

unpaid claims and claim adjustment
expenses of property-casualty under-
writers.

(e) [Reserved]
(f) [Reserved]
(g) Guide 7. Description of Property

by Issuers Engaged or To Be Engaged
in Significant Mining Operations.

(Secs. 6, 7, 8, 10, 19(a) and Schedule A (25) and
(26) (15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 77aa
(25) and (26), Securities Act of 1933; secs. 12,
13, 14, 15(d) and 23(a) (15 U.S.C. 78(l), 78m, 78n,
78o(d), 78w, Securities Exchange Act of 1934)

[47 FR 11401, Mar. 16, 1982, as amended at 49
FR 47600, Dec. 6, 1984; 57 FR 36468, Aug. 13,
1992; 61 FR 30401, June 14, 1996]

Subpart 229.900—Roll-Up
Transactions

SOURCE: 56 FR 57247, Nov. 8, 1991, unless
otherwise noted.

§ 229.901 (Item 901) Definitions.
For the purposes of this subpart

229.900:
(a) General partner means the person

or persons responsible under state law
for managing or directing the manage-
ment of the business and affairs of a
partnership that is the subject of a
roll-up transaction including, but not
limited to, the general partner(s),
board of directors, board of trustees, or
other person(s) having a fiduciary duty
to such partnership.

(b)(1) Partnership means any:
(i) Finite-life limited partnership; or

(ii) Other finite-life entity.
(2)(i) Except as provided in paragraph

(b)(2)(ii) of this Item (§ 229.901(b)(2)(ii)),
a limited partnership or other entity is
‘‘finite-life’’ if:

(A) It operates as a conduit vehicle
for investors to participate in the own-
ership of assets for a limited period of
time; and

(B) It has as a policy or purpose dis-
tributing to investors proceeds from
the sale, financing or refinancing of as-
sets or cash from operations, rather
than reinvesting such proceeds or cash
in the business (whether for the term
of the entity or after an initial period
of time following commencement of op-
erations).

(ii) A real estate investment trust as
defined in I.R.C. section 856 is not fi-
nite-life solely because of the distribu-
tion to investors of net income as pro-
vided by the I.R.C. if its policies or pur-
poses do not include the distribution to
investors of proceeds from the sale, fi-
nancing or refinancing of assets, rather
than the reinvestment of such proceeds
in the business.

(3) Partnership does not include any
entity registered under the Investment
Company Act of 1940 (15 U.S.C. 80a–1 et
seq.) or any Business Development
Company as defined in section 2(a)(48)
of that Act (15 U.S.C. 80a–2(a)(48)).

(c)(1) Except as provided in paragraph
(c)(2) or (c)(3) of this Item,
(§ 229.901(c)(2) or (c)(3)) roll-up trans-
action means a transaction involving
the combination or reorganization of
one or more partnerships, directly or
indirectly, in which some or all of the
investors in any of such partnerships
will receive new securities, or securi-
ties in another entity.

(2) Notwithstanding paragraph (c)(1)
of this Item, (§ 229.901(c)(1)) roll-up
transaction shall not include:

(i) A transaction wherein the inter-
ests of all of the investors in each of
the partnerships are repurchased, re-
called, or exchanged in accordance
with the terms of the preexisting part-
nership agreement for securities in an
operating company specifically identi-
fied at the time of the formation of the
original partnership;

(ii) A transaction in which the secu-
rities to be issued or exchanged are not
required to be and are not registered
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under the Securities Act of 1933 (15
U.S.C. 77a et seq.);

(iii) A transaction that involves only
issuers that are not required to reg-
ister or report under Section 12 of the
Securities Exchange Act of 1934 (15
U.S.C. 78l), both before and after the
transaction;

(iv) A transaction that involves the
combination or reorganization of one
or more partnerships in which a non-af-
filiated party succeeds to the interests
of a general partner or sponsor, if:

(A) Such action is approved by not
less than 662⁄3% of the outstanding
units of each of the participating part-
nerships; and

(B) As a result of the transaction, the
existing general partners will receive
only compensation to which they are
entitled as expressly provided for in
the preexisting partnership agree-
ments;

(v) A transaction in which the securi-
ties offered to investors are securities
of another entity that are reported
under a transaction reporting plan de-
clared effective before December 17,
1993 by the Commission under Section
11A of the Securities Exchange Act of
1934 (15 U.S.C. 78k–1), if:

(A) Such other entity was formed,
and such class of securities was re-
ported and regularly traded, not less
than 12 months before the date on
which soliciting material is mailed to
investors; and

(B) The securities of that entity
issued to investors in the transaction
do not exceed 20% of the total out-
standing securities of the entity, exclu-
sive of any securities of such class held
by or for the account of the entity or a
subsidiary of the entity; and

(C) For purposes of paragraph
(c)(2)(v) of this Item (§ 229.901(c)(2)(v)),
a regularly traded security means any
security with a minimum closing price
of $2.00 or more for a majority of the
business days during the preceding
three-month period and a six-month
minimum average daily trading vol-
ume of 1,000 shares;

(vi) A transaction in which all of the
investors’ partnership securities are re-
ported under a transaction reporting
plan declared effective before Decem-
ber 17, 1993 by the Commission under
Section 11A of the Securities Exchange

Act of 1934 (15 U.S.C. 78k–1) and such
investors receive new securities or se-
curities in another entity that are re-
ported under a transaction reporting
plan declared effective before Decem-
ber 17, 1993 by the Commission under
Section 11A of the Securities Exchange
Act of 1934 (15 U.S.C. 78k–1), except
that, for purposes of this paragraph, se-
curities that are reported under a
transaction reporting plan declared ef-
fective before December 17, 1993 by the
Commission under Section 11A of the
Securities Exchange Act of 1934 shall
not include securities listed on the
American Stock Exchange’s Emerging
Company Marketplace;

(vii) A transaction in which the in-
vestors in any of the partnerships in-
volved in the transaction are not sub-
ject to a significant adverse change
with respect to voting rights, the
terms of existence of the entity, man-
agement compensation or investment
objectives; or

(viii) A transaction in which all in-
vestors are provided an option to re-
ceive or retain a security under sub-
stantially the same terms and condi-
tions as the original issue.

(3) The Commission, upon written re-
quest or upon its own motion, may ex-
empt by rule or order any security or
class of securities, any transaction or
class of transactions, or any person or
class of persons, in whole or in part,
conditionally or unconditionally, from
the definition of roll-up transaction or
the requirements imposed on roll-up
transactions by Items 902–915 of Regu-
lation S–K (§§ 229.902–229.915), if it finds
such action to be consistent with the
public interest and the protection of
investors.

(d) Sponsor means the person pro-
posing the roll-up transaction.

(e) Successor means the surviving en-
tity after completion of the roll-up
transaction or the entity whose securi-
ties are being offered or sold to, or ac-
quired by, limited partners of the part-
nerships or the limited partnerships to
be combined or reorganized.

Instruction to Item 901. If a transaction is a
roll-up transaction as defined in Item 901(c)
of this subpart (§ 229.901(c)), the requirements
of this subpart apply to each entity proposed
to be included in the roll-up transaction,
whether or not the entity is a ‘‘partnership’’
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as defined in Item 901(b) of this subpart
(§ 229.901(b)).

[56 FR 57247, Nov. 8, 1991, as amended at 59
FR 63682, Dec. 8, 1994]

§ 229.902 (Item 902) Individual part-
nership supplements.

(a) If two or more entities are pro-
posed to be included in the roll-up
transaction, provide the information
specified in this Item (§ 229.902) in a
separate supplement to the disclosure
document for each entity.

(b) The separate supplement required
by paragraph (a) of this Item (§ 229.902)
shall be filed as part of the registration
statement, shall be delivered with the
prospectus to investors in the partner-
ship covered thereby, and shall include:

(1) A statement in the forepart of the
supplement to the effect that:

(i) Supplements have been prepared
for each partnership;

(ii) The effects of the roll-up trans-
action may be different for investors in
the various partnerships; and

(iii) Upon receipt of a written request
by an investor or his representative
who has been so designated in writing,
a copy of any supplement will be trans-
mitted promptly, without charge, by
the general partner or sponsor.
This statement must include the name
and address of the person to whom in-
vestors should make their request.

(2) A brief description of each mate-
rial risk and effect of the roll-up trans-
action, including, but not limited to,
federal income tax consequences, for
investors in the partnership, with ap-
propriate cross references to the dis-
cussions of the risks, effects and tax
consequences of the roll-up transaction
required in the principal disclosure
document pursuant to Items 904 and 915
of this subpart (§ 229.904 and § 229.915).
Such discussion shall address the effect
of the roll-up transaction on the part-
nership’s financial condition and re-
sults of operations.

(3) A statement concerning whether
the general partner reasonably believes
that the roll-up transaction is fair or
unfair to investors in the partnership,
together with a brief discussion of the
bases for such belief, with appropriate
cross references to the discussion of
the fairness of the roll-up transaction
required in the principal disclosure

document pursuant to Item 910 of this
subpart (§ 229.910). If there are material
differences between the fairness anal-
ysis for the partnership and for the
other partnerships, such differences
shall be described briefly in the supple-
ment.

(4) A brief, narrative description of
the method of calculating the value of
the partnership and allocating inter-
ests in the successor to the partner-
ship, and a table showing such calcula-
tion and allocation. Such table shall
include the following information (or
other information of a comparable
character necessary to a thorough un-
derstanding of the calculation and allo-
cation):

(i) The appraised value of each sepa-
rately appraised significant asset (as
defined in Item 911(c)(5) of this subpart
(§ 229.911(c)(5)) held by the partnership,
or, if appraisals have not been obtained
for each significant asset, the value as-
signed for purposes of the valuation of
the partnership to each significant
asset for which an appraisal has not
been obtained;

(ii) The dollar amount of any mort-
gages or other similar liabilities to
which each of such assets is subject;

(iii) Cash and cash equivalent assets
held by the partnership;

(iv) Other assets held by the partner-
ship;

(v) Other liabilities of the partner-
ship;

(vi) The value assigned to the part-
nership;

(vii) The value assigned to the part-
nership per interest held by investors
in the partnership (on an equivalent in-
terest basis, such as per $1,000 original
investment);

(viii) The aggregate number of inter-
ests in the successor to be allocated to
the partnership and the percentage of
the total interests of the successor;

(ix) The number of interests in the
successor to be allocated to investors
in the partnership for each interest
held by such investors (on an equiva-
lent interest basis, such as per $1,000
original investment); and

(x) The value assigned to the general
partner’s interest in the partnership,
and the number of interests in the suc-
cessor or other consideration to be al-
located in the roll-up transaction to
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the general partner for such general
partnership interest or otherwise as
compensation or reimbursement for
claims against or interests in the part-
nership, such as foregone fees, un-
earned fees and for fees to be earned on
the sale or refinancing of an asset.

(5) The amounts of compensation
paid, and cash distributions made, to
the general partner and its affiliates by
the partnership for the last three fiscal
years and the most recently completed
interim period and the amounts that
would have been paid if the compensa-
tion and distributions structure to be
in effect after the roll-up transaction
had been in effect during such period. If
any proposed change(s) in the business
or operations of the successor after the
roll-up transaction would change mate-
rially the compensation and distribu-
tions that would have been paid by the
successor (e.g., if properties will be sold
or purchased after the roll-up trans-
action and no properties were sold or
purchased during the period covered by
the table), describe such changes and
the effects thereof on the compensation
and distributions to be paid by the suc-
cessor.

(6) Cash distributions made to inves-
tors during each of the last five fiscal
years and most recently completed in-
terim period, identifying any such dis-
tributions which represent a return of
capital.

(7) An appropriate cross reference to
selected financial information con-
cerning the partnership and the pro
forma financial statements included in
the principal disclosure document in
response to Item 914(b)(2) of this sub-
part (§ 229.914(b)(2)).

§ 229.903 (Item 903) Summary.
(a) Provide in the forepart of the dis-

closure document a clear, concise and
comprehensible summary of the roll-up
transaction.

(b) The summary required by para-
graph (a) of this Item (§ 229.903) shall
include a summary description of each
of the following items, as well as any
other material terms or consequences
of the roll-up transaction necessary to
an understanding of such transaction:

(1) Each material risk and effect on
investors, including, but not limited
to:

(i) Changes in the business plan, vot-
ing rights, cash distribution policies,
form of ownership interest or manage-
ment compensation;

(ii) The general partner’s conflicts of
interest in connection with the roll-up
transaction and in connection with the
successor’s future operations; and

(iii) The likelihood that securities re-
ceived by investors in the roll-up trans-
action will trade at prices substan-
tially below the value assigned to such
securities in the roll-up transaction
and/or the value of the successor’s as-
sets;

(2) The material terms of the roll-up
transaction, including the valuation
method used to allocate securities in
the successor to investors in the part-
nerships;

(3) Whether the general partner rea-
sonably believes that the roll-up trans-
action is fair or unfair to investors in
each partnership, including a brief dis-
cussion of the bases for such belief;

(4) Any opinion from an outside party
concerning the fairness of the roll-up
transaction, including whether the
opinion addresses the fairness of all
possible combinations of partnerships
or portions of partnerships, and con-
tacts with any outside party con-
cerning fairness opinions, valuations or
reports in connection with the roll-up
transaction required to be disclosed
pursuant to Item 911(a)(5) of this sub-
part (§ 229.911(a)(5));

(5) The background of and reasons for
the roll-up transaction, as well as al-
ternatives to the roll-up transaction
described in response to Item 908(b) of
this subpart (§ 229.908(b));

(6) Rights of investors to exercise dis-
senters’ or appraisal rights or similar
rights and to obtain a list of investors
in the partnership in which the inves-
tor holds an interest; and

(7) If any affiliates of the general
partner or the sponsor may participate
in the business of the successor or re-
ceive compensation from the successor,
an organizational chart showing the re-
lationships between the general part-
ner, the sponsor and their affiliates.

Instruction to Item 903. The description of the
material risks and effects of the roll-up
transaction required by paragraph (b)(1) of
this Item (§ 229.903) must be presented promi-
nently in the forepart of the summary.
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§ 229.904 (Item 904) Risk factors and
other considerations.

(a) Immediately following the sum-
mary required by Item 903 of this sub-
part (§ 229.903), describe in reasonable
detail each material risk and effect of
the roll-up transaction on investors in
each partnership, including, but not
limited to:

(1) The potential risks, adverse ef-
fects and benefits of the roll-up trans-
action for investors and for the general
partner, including those which result
from each matter described in response
to Item 905 of this subpart (§ 229.905),
with appropriate cross references to
the comparative information required
by Item 905;

(2) The material risks arising from an
investment in the successor; and

(3) The likelihood that securities of
the successor received by investors in
the roll-up transaction will trade in
the securities markets at a price sub-
stantially below the value assigned to
such securities in the roll-up trans-
action and/or the value of the assets of
the successor, and the effects on inves-
tors of such a trading market discount.

(b) Quantify each risk or effect to the
extent practicable.

(c) State whether any of such risks or
effects may be different for investors in
any partnership and, if so, identify
such partnership(s) and describe such
difference(s).

Instruction to Item 904. The requirement to
quantify the effects of the roll-up trans-
action shall include, but not be limited to:

(i) If cost savings resulting from combined
administration of the partnerships is identi-
fied as a potential benefit of the roll-up
transaction, the amount of cost savings and
a comparison of such amount to the costs of
the roll-up transaction; and

(ii) If there may be a material conflict of
interest of the sponsor or general partner
arising from its receipt of payments or other
consideration as a result of the roll-up trans-
action, the amount of such payments and
other consideration to be obtained in the
roll-up transaction and a comparison of such
amounts to the amounts to which the spon-
sor or general partner would be entitled
without the roll-up transaction.

§ 229.905 (Item 905) comparative infor-
mation.

(a)(1) Describe the voting and other
rights of investors in the successor
under the successor’s governing instru-

ments and under applicable law. Com-
pare such rights to the voting and
other rights of investors in each part-
nership subject to the transaction
under the partnerships’ governing in-
struments and under applicable law.
Describe the effects of the change(s) in
such rights.

(2) Describe the duties owed by the
general partner of the successor to in-
vestors in the successor under the suc-
cessor’s governing instruments and
under applicable law. Compare such du-
ties to the duties owed by the general
partner of each partnership to inves-
tors in the partnership under the part-
nership’s governing instruments and
under applicable law. Describe the ef-
fects of the change(s) in such duties.

(b)(1) Describe each item of com-
pensation (including reimbursement of
expenses) payable by the successor
after the roll-up transaction to the
general partner and its affiliates or to
any affiliate of the successor. Compare
such compensation to the compensa-
tion currently payable to the general
partner and its affiliates by each part-
nership. Describe the effects of the
change(s) in compensation arrange-
ments.

(2) Describe each instance in which
cash or other distributions may be
made by the successor to the general
partner and its affiliates or to any af-
filiate of the successor. Compare such
distributions to the distributions cur-
rently paid or payable to the general
partner and its affiliates by each part-
nership. Describe the effects of the
change(s) in distribution arrange-
ments. If distributions similar to those
currently paid or payable by any part-
nership to the general partner or its af-
filiates will not be made by the suc-
cessor, state whether or not other com-
pensation arrangements with the suc-
cessor described in response to para-
graph (b)(1) of this Item (§ 229.905) (e.g.,
incentive fees payable upon sale of a
property) will, in effect, replace such
distributions.

(3) Provide a table demonstrating the
changes in such compensation and dis-
tributions setting forth among other
things:

(i) The actual amounts of compensa-
tion and distributions, separately iden-
tified, paid by the partnerships on a
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combined basis to the general partner
and its affiliates for the partnerships’
last three fiscal years and most re-
cently ended interim periods; and

(ii) The amounts of compensation
and distributions that would have been
paid if the compensation and distribu-
tions structure to be in effect after the
roll-up transaction had been in effect
during such period.

(4) If any proposed change(s) in the
business or operations of the successor
after the roll-up transaction would
change materially the compensation
and distributions that would have been
paid by the successor from that shown
in the table provided in response to
paragraph (b)(3)(ii) of this Item
(§ 229.905) (e.g., if properties will be sold
or purchased after the roll-up trans-
action and no properties were sold or
purchased during the period covered by
the table), describe such changes and
the effects thereof on the compensation
and distributions to be paid by the suc-
cessor.

(5) Describe the material conflicts
that may arise between the interests of
the sponsor or general partner and the
interests of investors in the successor
as a result of the compensation and
distribution arrangements described in
response to paragraphs (b)(1) and (2) of
this Item (§ 229.905) and describe any
steps that will be taken to resolve any
such conflicts.

(c) Describe any provisions in the
governing instruments of the successor
and any policies of the general partner
of the successor relating to distribu-
tions to investors of cash from oper-
ations, proceeds from the sale, financ-
ing or refinancing of assets, and any
other distributions. Compare such pro-
visions and policies to those of each of
the partnerships. Describe the effects
of any change(s) in such provisions or
policies.

(d)(1) Describe each material invest-
ment policy of the successor, including,
without limitation, policies with re-
spect to borrowings by the successor.
Compare such investment policies to
the investment policies of each of the
partnerships. Describe the effects of
any change(s) in such policies.

(2) Describe any plans of the general
partner, sponsor or of any person who

will be an affiliate of the successor
with respect to:

(i) A sale of any material assets of
the partnerships;

(ii) A purchase of any material as-
sets; and

(iii) Borrowings.
(3)(i) State whether or not specific

assets have been identified for sale, fi-
nancing, refinancing or purchase fol-
lowing the roll-up transaction.

(ii) If specific assets have been so
identified, describe the assets and the
proposed transaction.

(e) Describe any other similar terms
or policies of the successor that are
material to an investment in the suc-
cessor. Compare any such terms or
policies to those of each of the partner-
ships. Describe the effects of any
change(s) in any such terms or policies.

Instructions to Item 905: (1) The information
provided in response to this Item (§ 229.905)
should be illustrated in tables or other read-
ily understandable formats, which should be
included together with the disclosures re-
quired by this Item.

(2) The information required by this Item
(§ 229.905) shall be set forth in appropriate
separate sections of the principal disclosure
document.

§ 229.906 (Item 906) Allocation of roll-
up consideration.

(a) Describe in reasonable detail the
method used to allocate interests in
the successor to investors in the part-
nerships and the reasons why such
method was used.

(b) Provide a table showing the cal-
culation of the valuation of each part-
nership and the allocation of interests
in the successor to investors. Such
table shall include for each partnership
the following information (or other in-
formation of a comparable character
necessary to an understanding of the
calculation and allocation):

(1) The value assigned to each signifi-
cant category of assets of the partner-
ship and the total value assigned to the
partnership;

(2) The total value assigned to all
partnerships;

(3) The aggregate amount of interests
in the successor to be allocated to each
partnership and the percentage of the
total amount of all such interests rep-
resented thereby; and
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(4) The amount of interests of the
successor to be issued to investors per
interest held in each partnership (on an
equivalent interest basis, such as per
$1,000 invested).

(c) If interests in the successor will
be allocated to the general partner in
exchange for its general partner inter-
est or otherwise or if the general part-
ner will receive other consideration in
connection with the roll-up trans-
action:

(1) Describe in reasonable detail the
method used to allocate interests in
the successor to the general partner or
to determine the amount of consider-
ation payable to the general partner
and the reasons such method(s) was
used; and

(2) Identify the consideration paid by
the general partner for interests in the
partnerships that will be exchanged in
the roll-up transaction.

§ 229.907 (Item 907) Background of the
roll-up transaction.

(a)(1) Furnish a summary of the
background of the transaction. Such
summary shall include, but not be lim-
ited to, a description of any contacts,
negotiations or transactions con-
cerning any of the following matters:

(i) A merger, consolidation, or com-
bination of any of the partnerships;

(ii) An acquisition of any of the part-
nerships or a material amount of any
of their assets;

(iii) A tender offer for or other acqui-
sition of securities of any class issued
by any of the partnerships; or

(iv) A change in control of any of the
partnerships.

(2) The summary required by para-
graph (a)(1) of this Item shall:

(i) Cover the period beginning with
each partnership’s second full fiscal
year preceding the date of the filing of
the roll-up transaction;

(ii) Include contacts, negotiations or
transactions between the general part-
ner or its affiliates and any person who
would have a direct interest in the
matters listed in paragraphs (a)(1)(i)–
(iv) of this Item; and

(iii) Identify the person who initiated
such contacts, negotiations or trans-
actions.

(b) Briefly describe the background
of each partnership, including, but not
limited to:

(1) The amount of capital raised from
investors, the extent to which net pro-
ceeds from the original offering of in-
terests have been invested, the extent
to which funds have been invested as
planned and the amount not yet in-
vested; and

(2) The partnership’s investment ob-
jectives and the extent to which the
partnership has achieved its invest-
ment objectives.

(c) Discuss whether the general part-
ner (including any affiliated person
materially dependent on the general
partner’s compensation arrangement
with the partnership) or any partner-
ship has experienced since the com-
mencement of the most recently com-
pleted fiscal year or is likely to experi-
ence any material adverse financial de-
velopments. If so, describe such devel-
opments and the effect of the trans-
action on such matters.

§ 229.908 (Item 908) Reasons for and
alternatives to the roll-up trans-
action.

(a) Describe the reason(s) for the roll-
up transaction.

(b)(1) If the general partner or spon-
sor considered alternatives to the roll-
up transaction being proposed, describe
such alternative(s) and state the rea-
son(s) for their rejection.

(2) Whether or not described in re-
sponse to paragraph (b)(1) of this Item
(§ 229.908), describe in reasonable detail
the potential alternative of continu-
ation of the partnerships in accordance
with their existing business plans, in-
cluding the effects of such continu-
ation and the material risks and bene-
fits that likely would arise in connec-
tion therewith, and, if applicable, the
general partner’s reasons for not con-
sidering such alternative.

(3) Whether or not described in re-
sponse to paragraph (b)(1) of this Item
(§ 229.908), describe in reasonable detail
the potential alternative of liquidation
of the partnerships, the procedures re-
quired to accomplish liquidation, the
effects of liquidation, the material
risks and benefits that likely would
arise in connection with liquidation,
and, if applicable, the general partner’s
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reasons for not considering such alter-
native.

(c) State the reasons for the struc-
ture of the roll-up transaction and for
undertaking such transaction at this
time.

(d) State whether the general partner
initiated the roll-up transaction and, if
not, whether the general partner par-
ticipated in the structuring of the
transaction.

(e) State whether the general partner
recommends the roll-up transaction
and briefly describe the reasons for
such recommendation.

§ 229.909 (Item 909) Conflicts of inter-
est.

(a) Briefly describe the general part-
ner’s fiduciary duties to each partner-
ship subject to the roll-up transaction
and each actual or potential material
conflict of interest between the general
partner and the investors relating to
the roll-up transaction.

(b)(1) State whether or not the gen-
eral partner has retained an unaffili-
ated representative to act on behalf of
investors for purposes of negotiating
the terms of the roll-up transaction. If
no such representative has been re-
tained, describe the reasons therefor
and the risks arising from the absence
of separate representation.

(2) If an unaffiliated representative
has been retained to represent inves-
tors:

(i) Identify such unaffiliated rep-
resentative;

(ii) Briefly describe the representa-
tive’s qualifications, including a brief
description of any other transaction
similar to the roll-up transaction in
which the representative has served in
a similar capacity within the past five
years;

(iii) Describe the method of selection
of such representative, including a
statement as to whether or not any in-
vestors were consulted in the selection
of the representative and, if so, the
names of such investors;

(iv) Describe the scope and terms of
the engagement of the representative,
including, but not limited to, what
party will be responsible for paying the
representative’s fees and whether such
fees are contingent upon the outcome
of the roll-up transaction;

(v) Describe any material relation-
ship between the representative or its
affiliates and:

(A) The general partner, sponsor, any
affiliate of the general partner or spon-
sor; or

(B) Any other person having a mate-
rial interest in the roll-up transaction,
which existed during the past two
years or is mutually understood to be
contemplated and any compensation
received or to be received as a result of
such relationship;

(vi) Describe in reasonable detail the
actions taken by the representative on
behalf of investors; and

(vii) Describe the fiduciary duties or
other legal obligations of the rep-
resentative to investors in each of the
partnerships.

§ 229.910 (Item 910) Fairness of the
transaction.

(a) State whether the general partner
reasonably believes that the roll-up
transaction is fair or unfair to inves-
tors and the reasons for such belief.
Such discussion must address the fair-
ness of the roll-up transaction to inves-
tors in each of the partnerships and as
a whole. If the roll-up transaction may
be completed with a combination of
partnerships consisting of less than all
partnerships, or with portions of part-
nerships, the belief stated must address
each possible combination.

(b) Discuss in reasonable detail the
material factors upon which the belief
stated in paragraph (a) of this Item
(§ 229.910) is based and, to the extent
practicable, the weight assigned to
each such factor. Such discussion
should include an analysis of the ex-
tent, if any, to which such belief is
based on the factors set forth in In-
structions (2) and (3) to this Item
(§ 229.910), paragraph (b)(1) of Item 909
of this subpart (§ 229.909(b)(1)) and Item
911 of this subpart (§ 229.911). This dis-
cussion also must:

(1) Compare the value of the consid-
eration to be received in the roll-up
transaction to the value of the consid-
eration that would be received pursu-
ant to each of the alternatives dis-
cussed in response to Item 908(b) of this
subpart (§ 229.908(b)); and

(2) Describe any material differences
among the partnerships (e.g., different
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types of assets or different investment
objectives) relating to the fairness of
the transaction.

(c) If any offer of the type described
in Instruction (2)(viii) to this Item
(§ 229.910) has been received, describe
such offer and state the reason(s) for
its rejection.

(d) Describe any factors known to the
general partner that may affect mate-
rially the value of the consideration to
be received by investors in the roll-up
transaction, the values assigned to the
partnerships for purposes of the com-
parisons to alternatives required by
paragraph (b) of this Item (§ 229.910) and
the fairness of the transaction to inves-
tors.

(e) State whether the general part-
ner’s statements in response to para-
graphs (a) and (b) of this Item (§ 229.910)
are based, in whole or in part, on any
report, opinion or appraisal described
in response to Item 911 of this subpart
(§ 229.911). If so, describe any material
uncertainties known to the general
partner that relate to the conclusions
in any such report, opinion or appraisal
including, but not limited to, develop-
ments or trends that have affected or
are reasonably likely to affect materi-
ally such conclusions.

Instructions to Item 910: (1) A statement that
the general partner has no reasonable belief
as to the fairness of the roll-up transaction
to investors will not be considered sufficient
disclosure in response to paragraph (a) of
this Item (§ 229.910(a)).

(2) The factors which are important in de-
termining the fairness of a roll-up trans-
action to investors and the weight, if any,
which should be given to them in a par-
ticular context will vary. Normally such fac-
tors will include, among others, those re-
ferred to in paragraph (b)(1) of Item 909
(§ 229.909(b)(1)) and whether the consideration
offered to investors constitutes fair value in
relation to:

(i) Current market prices, if any;
(ii) Historic market prices, if any;
(iii) Net book value;
(iv) Going concern value;
(v) Liquidation value;
(vi) Purchases of limited partnership inter-

ests by the general partner or sponsor or
their affiliates since the commencement of
the partnership’s second full fiscal year pre-
ceding the date of filing of the disclosure
document for the roll-up transaction;

(vii) Any report, opinion, or appraisal de-
scribed in Item 911 of this subpart (§ 229.911);
and

(viii) Offers of which the general partner or
sponsor is aware made during the preceding
eighteen months for a merger, consolidation,
or combination of any of the partnerships;
an acquisition of any of the partnerships or
a material amount of their assets; a tender
offer for or other acquisition of securities of
any class issued by any of the partnerships;
or a change in control of any of the partner-
ships.

(3) The discussion concerning fairness
should specifically address material terms of
the transaction including whether the con-
sideration offered to investors constitutes
fair value in relation to:

(i) The form and amount of consideration
to be received by investors and the sponsor
in the roll-up transaction;

(ii) The methods used to determine such
consideration; and

(iii) The compensation to be paid to the
sponsor in the future.

(4) Conclusory statements, such as ‘‘The
roll-up transaction is fair to investors in re-
lation to net book value, going concern
value, liquidation value and future prospects
of the partnership,’’ will not be considered
sufficient disclosure in response to para-
graph (b) of this Item (§ 229.910(b)).

(5) Consideration should be given to pre-
senting the comparative numerical data as
to the value of the consideration being re-
ceived by investors, liquidation value and
other values in a tabular format. Financial
and other information concerning the part-
nerships should be prepared based upon the
most recent available information, such as,
in the case of financial information, the peri-
ods covered by interim selected financial in-
formation included in the prospectus in ac-
cordance with Item 914 of this subpart
(§ 229.914).

§ 229.911 (Item 911) Reports, opinions
and appraisals.

(a)(1) All material reports, opinions or
appraisals. State whether or not the
general partner or sponsor has received
any report, opinion (other than an
opinion of counsel) or appraisal from
an outside party which is materially
related to the roll-up transaction in-
cluding, but not limited to, any such
report, opinion or appraisal relating to
the consideration or the fairness of the
consideration to be offered to investors
in connection with the roll-up trans-
action or the fairness of such trans-
action to the general partner or inves-
tors.

(2) With respect to any report, opin-
ion or appraisal described in paragraph
(a)(1) of this Item (§ 229.911);

(i) Identify such outside party;
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(ii) Briefly describe the qualifications
of such outside party;

(iii) Describe the method of selection
of such outside party;

(iv) Describe any material relation-
ship between:

(A) The outside party or its affiliates;
and

(B) The general partner, sponsor, the
successor or any of their affiliates,

which existed during the past two
years or is mutually understood to be
contemplated and any compensation
received or to be received as a result of
such relationship;

(v) If such report, opinion or ap-
praisal relates to the fairness of the
consideration, state whether the gen-
eral partner, sponsor or affiliate deter-
mined the amount of consideration to
be paid or whether the outside party
recommended the amount of consider-
ation to be paid.

(vi) Furnish a summary concerning
such report, opinion or appraisal which
shall include, but not be limited to, the
procedures followed; the findings and
recommendations; the bases for and
methods of arriving at such findings
and recommendations; instructions re-
ceived from the general partner, spon-
sor or its affiliates; and any limitation
imposed by the general partner, spon-
sor or affiliate on the scope of the in-
vestigation. If any limitation was im-
posed by the general partner, sponsor
or affiliate on the scope of the inves-
tigation, including, but not limited to,
access to its personnel, premises, and
relevant books and records, state the
reasons therefor.

(vii) State whether any compensation
paid to such outside party is contin-
gent on the approval or completion of
the roll-up transaction and, if so, the
reasons for compensating such parties
on a contingent basis.

(3) Furnish a statement to the effect
that upon written request by an inves-
tor or his representative who has been
so designated in writing, a copy of any
such report, opinion or appraisal shall
be transmitted promptly, without
charge, by the general partner or spon-
sor. The statement also must include
the name and address of the person to
whom investors or their representa-
tives should make their request.

(4) All reports, opinions or appraisals
referred to in paragraph (a)(1) of this
Item (§ 229.911) shall be filed as exhibits
to the registration statement.

(5)(i) Describe any contacts in con-
nection with the roll-up transaction
between the sponsor or the general
partner and any outside party with re-
spect to the preparation by such party
of an opinion concerning the fairness of
the roll-up transaction, a valuation of
a partnership or its assets, or any other
report with respect to the roll-up
transaction. No description is required,
however, of contacts with respect to re-
ports, opinions or appraisals filed as
exhibits pursuant to paragraph (a)(4) of
this Item (§ 229.911).

(ii) The description of contacts with
any outside party required by para-
graph (a)(5)(i) of this Item (§ 229.911)
shall include the following:

(A) The identity of each such party;
(B) The nature of the contact;
(C) The actions taken by such party;
(D) Any views, preliminary or final,

expressed on the proposed subject mat-
ter of the report, opinion or appraisal;
and

(E) Any reasons such party did not
provide a report, opinion or appraisal.

(b) Fairness opinions: (1) If any report,
opinion or appraisal relates to the fair-
ness of the roll-up transaction to inves-
tors in the partnerships, state whether
or not the report, opinion or appraisal
addresses the fairness of:

(i) The roll-up transaction as a whole
and to investors in each partnership;
and

(ii) All possible combinations of part-
nerships in the roll-up transaction (in-
cluding portions of partnerships if the
transaction is structured to permit
portions of partnerships to partici-
pate). If all possible combinations are
not addressed:

(A) Identify the combinations that
are addressed;

(B) Identify the person(s) that deter-
mined which combinations would be
addressed and state the reasons for the
selection of the combinations; and

(C) State that if the roll-up trans-
action is completed with a combina-
tion of partnerships not addressed, no
report, opinion or appraisal concerning
the fairness of the roll-up transaction
will have been obtained.
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(2) If the sponsor or the general part-
ner has not obtained any opinion on
the fairness of the proposed roll-up
transaction to investors in each of the
affected partnerships, state the spon-
sor’s or general partner’s reasons for
concluding that such an opinion is not
necessary in order to permit the lim-
ited partners or shareholders to make
an informed decision on the proposed
transaction.

(c) Appraisals. If the report, opinion
or appraisal consists of an appraisal of
the assets of the partnerships:

(1) Describe the purpose(s) for which
the appraisals were obtained and their
use in connection with the roll-up
transaction;

(2) Describe which assets are covered
by the appraisals and state the aggre-
gate appraised value of the assets cov-
ered by the appraisals (including such
value net of associated indebtedness).
Provide a description of, and valuation
of, any assets subject to any material
qualifications by the appraiser and a
summary of such qualifications;

(3) Identify the date as of which the
appraisals were prepared. State wheth-
er and in what circumstances the ap-
praisals will be updated. State whether
any events have occurred or conditions
have changed since the date of the ap-
praisals that may have caused a mate-
rial change in the value of the assets;

(4) Include as an appendix to the pro-
spectus one or more tables setting
forth the following information:

(i) The appraised value of any sepa-
rately appraised asset that is signifi-
cant to the partnership holding such
asset;

(ii) If the appraiser considered dif-
ferent valuation approaches in pre-
paring the appraisals of the assets
identified in response to paragraph
(c)(4)(i) of this Item (§ 229.911(c)(4)(i)),
the value of each such asset under each
valuation approach considered by the
appraiser, identifying the valuation ap-
proach used by the appraiser in deter-
mining the appraised value and the
reason such approach was chosen; and

(iii) All material assumptions used
by the appraiser in appraising the as-
sets identified in response to paragraph
(c)(4)(i) of this Item (§ 229.911(c)(4)(i)),
and, if the appraiser used different as-
sumptions for any of such assets, the

reasons the different assumptions were
chosen.

(5) For purposes of this Item and
Item 902 of this subpart (§ 229.902), an
asset is ‘‘significant’’ to a partnership
if it represents more than 10% of the
value of the partnership’s assets as of
the end of the most recently-completed
fiscal year or recently-completed in-
terim period or if 10% or more of the
partnership’s cash flow or net income
for the most recently-completed fiscal
year or most recently-completed subse-
quent interim period was derived from
such asset.

Instructions to Item 911: (1) The reports, opin-
ions and appraisals required to be identified
in response to paragraph (a) of this Item
(§ 229.911) include any reports, opinions and
appraisals which materially relate to the
roll-up transaction whether or not relied
upon, such as reports or opinions regarding
alternatives to the roll-up transaction
whether or not the alternatives were re-
jected.

(2) The information called for by paragraph
(a)(2) of this Item (§ 229.911) should be given
with respect to the firm which provides the
report, opinion or appraisal rather than the
employees of such firm who prepared it.

(3) With respect to appraisals, a summary
prepared by the appraisers should not be in-
cluded in lieu of the description of the ap-
praisals required by paragraph (c) of this
Item (§ 229.911). A clear and concise summary
description of the appraisals is required.

[56 FR 57247, Nov. 8, 1991, as amended at 59
FR 63683, Dec. 8, 1994]

§ 229.912 (Item 912) Source and
amount of funds and transactional
expenses.

(a) State the source and total
amount of funds or other consideration
to be used in the roll-up transaction.

(b)(1) Furnish a reasonably itemized
statement of all expenses incurred or
estimated to be incurred in connection
with the roll-up transaction including,
but not limited to, filing fees, legal, fi-
nancial advisory, accounting and ap-
praisal fees, solicitation expenses and
printing costs. Identify the persons re-
sponsible for paying any or all of such
expenses.

(2) State whether or not any partner-
ship subject to the roll-up transaction
will be, directly or indirectly, respon-
sible for any or all of the expenses of
the transaction. If any partnership will
be so responsible, state the amount to
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be provided by each partnership and
the sources of capital to finance such
amount.

(c) If all or any part of the consider-
ation to be used by the sponsor or suc-
cessor in the roll-up transaction is ex-
pected to be, directly or indirectly,
provided by any partnership, state the
amount to be provided by each partner-
ship and the sources of capital to fi-
nance such amount.

(d) If all or any part of the funds or
other consideration is, or is expected to
be, directly or indirectly borrowed by
the sponsor or successor for the pur-
pose of the roll-up transaction:

(1) Provide a summary of each such
loan agreement containing the identity
of the parties, the term, the collateral,
the stated and effective interest rates,
and other material terms or condi-
tions; and

(2) Briefly describe any plans or ar-
rangements to finance or repay such
borrowing, or, if no plans or arrange-
ments have been made, make a state-
ment to that effect.

(e) If the source of all or any part of
the funds to be used in the roll-up
transaction is a loan made in the ordi-
nary course of business by a bank as
defined by section 3(a)(6) of the Ex-
change Act and section 13(d) or 14(d) is
applicable to such transaction, the
name of such bank shall not be made
available to the public if the person fil-
ing the statement so requests in writ-
ing and files such request, naming such
bank, with the Secretary of the Com-
mission.

§ 229.913 (Item 913) Other provisions
of the transaction.

(a) State whether or not appraisal
rights are provided under applicable
state law, under the partnership’s gov-
erning instruments or will be volun-
tarily accorded by the successor, the
general partner or the sponsor (or any
of their affiliates) in connection with
the roll-up transaction. If so, summa-
rize such appraisal rights. If appraisal
rights will not be available to investors
who object to the transaction, briefly
outline the rights which may be avail-
able to such investors under such law.

(b) If any provision has been made to
allow investors to obtain access to the
books and records of the partnership or

to obtain counsel or appraisal services
at the expense of the successor, the
general partner, the partnership, the
sponsor (or any of their affiliates), de-
scribe such provision.

(c) Discuss the investors’ rights
under federal and state law to obtain a
partnership’s list of investors.

§ 229.914 (Item 914) Pro forma finan-
cial statements: selected financial
data.

(a) In addition to the information re-
quired by Item 301 of Regulation S–K,
Selected Financial Data (§ 229.301), and
Item 302 of Regulation S–K, Supple-
mentary Financial Information
(§ 229.302), for each partnership pro-
posed to be included in a roll-up trans-
action provide: Ratio of earnings to
fixed charges, cash and cash equiva-
lents, total assets at book value, total
assets at the value assigned for pur-
poses of the roll-up transaction (if ap-
plicable), total liabilities, general and
limited partners’ equity, net increase
(decrease) in cash and cash equivalents,
net cash provided by operating activi-
ties, distributions; and per unit data
for net income (loss), book value, value
assigned for purposes of the roll-up
transaction (if applicable), and dis-
tributions (separately identifying dis-
tributions that represent a return of
capital). This information should be
provided for the same period(s) for
which Selected Financial Data and
Supplementary Financial Information
are required to be provided. Additional
or other information should be pro-
vided if material to an understanding
of each partnership proposed to be in-
cluded in a roll-up transaction.

(b) Provide pro forma financial infor-
mation (including oil and gas reserves
and cash flow disclosure, if appro-
priate), assuming:

(1) All partnerships participate in the
roll-up transaction; and

(2) Participation in a roll-up trans-
action of those partnerships that on a
combined basis have the lowest com-
bined net cash provided by operating
activities for the last fiscal year of
such partnerships, provided participa-
tion by such partnerships satisfies all
conditions to consummation of the
roll-up transaction. If the combination
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of all partnerships proposed to be in-
cluded in a roll-up transaction results
in such lowest combined net cash pro-
vided by operating activities, this shall
be noted and no separate pro forma fi-
nancial statements are required.

(c) The pro forma financial state-
ments required by paragraph (b) of this
Item (§ 229.914) shall disclose the effect
of the roll-up transaction on the suc-
cessor’s:

(1) Balance sheet as of the later of
the end of the most recent fiscal year
or the latest interim period;

(2) Statement of income (with sepa-
rate line items to reflect income (loss)
excluding and including the roll-up ex-
penses and payments), earnings per
share amounts, and ratio of earnings to
fixed charges for the most recent fiscal
year and the latest interim period;

(3) Statement of cash flows for the
most recent fiscal year and the latest
interim period; and

(4) Book value per share as of the
later of the end of the most recent fis-
cal year or the latest interim period.
Instructions to Item 914. (1) Notwithstanding
the provisions of this Item (§ 229.914), any or
all of the information required by para-
graphs (b) and (c) of this Item (§ 229.914) that
is not material for the exercise of prudent
judgment in regard to the matter to be acted
upon, may be omitted.

(2) If the roll-up transaction is structured
to permit participation by portions of part-
nerships, consideration should be given to
the effect of such participation in preparing
the pro forma financial statements reflect-
ing a partial roll-up.

§ 229.915 (Item 915) Federal income
tax consequences.

(a) Provide a brief, clear and under-
standable summary of the material
Federal income tax consequences of
the roll-up transaction and an invest-
ment in the successor. Where a tax
opinion has been provided, briefly sum-
marize the substance of such opinion,
including identification of the material
consequences upon which counsel has
not been asked, or is unable, to opine.
If any of the material Federal income
tax consequences are not expected to
be the same for investors in all part-
nerships, the differences shall be de-
scribed.

(b) State whether or not the opinion
of counsel is included as an appendix to
the prospectus. If filed as an exhibit to

the registration statement and not in-
cluded as an appendix to the pro-
spectus, include a statement to the ef-
fect that, upon receipt of a written re-
quest by an investor or his representa-
tive who has been so designated in
writing, a copy of the opinion of coun-
sel will be transmitted promptly, with-
out charge, by the general partner or
sponsor. The statement should include
the name and address of the person to
whom investors should make their re-
quest.

Subpart 229.1000—Mergers and
Acquisitions (Regulation M–A)

SOURCE: 64 FR 61443, Nov. 10, 1999, unless
otherwise noted.

§ 229.1000 (Item 1000) Definitions.
The following definitions apply to

the terms used in Regulation M–A
(§§ 229.1000 through 229.1016), unless
specified otherwise:

(a) Associate has the same meaning as
in § 240.12b–2 of this chapter;

(b) Instruction C means General In-
struction C to Schedule 13E–3 (§ 240.13e–
100 of this chapter) and General In-
struction C to Schedule TO (§ 240.14d–
100 of this chapter);

(c) Issuer tender offer has the same
meaning as in § 240.13e–4(a)(2) of this
chapter;

(d) Offeror means any person who
makes a tender offer or on whose be-
half a tender offer is made;

(e) Rule 13e–3 transaction has the same
meaning as in § 240.13e–3(a)(3) of this
chapter;

(f) Subject company means the com-
pany or entity whose securities are
sought to be acquired in the trans-
action (e.g., the target), or that is oth-
erwise the subject of the transaction;

(g) Subject securities means the securi-
ties or class of securities that are
sought to be acquired in the trans-
action or that are otherwise the sub-
ject of the transaction; and

(h) Third-party tender offer means a
tender offer that is not an issuer tender
offer.

§ 229.1001 (Item 1001) Summary term
sheet.

Summary term sheet. Provide security
holders with a summary term sheet
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