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U.S.C. § 3007 with respect to conduct al-
leged to have violated 39 U.S.C. § 3005.

(c) Any underwriter of such securi-
ties was an underwriter or was named
as an underwriter of any securities:

(1) Covered by any registration state-
ment which is the subject of any pend-
ing proceeding or examination under
section 8 of the Act, or is the subject of
any refusal order or stop order entered
thereunder within 5 years prior to the
filing of the offering statement re-
quired by § 230.252; or

(2) Covered by any filing which is
subject to any pending proceeding
under § 230.258 or any similar rule
adopted under section 3(b) of the Secu-
rities Act, or to an order entered there-
under within 5 years prior to the filing
of such offering statement.

§ 230.263 Consent to Service of Proc-
ess.

(a) If the issuer is not organized
under the laws of any of the states of
or the United States of America, it
shall at the time of filing the offering
statement required by § 230.252, furnish
to the Commission a written irrev-
ocable consent and power of attorney
on Form F–X [§ 239.42 of this chapter].

(b) Any change to the name or ad-
dress of the agent for service of the
issuer shall be communicated promptly
to the Commission through amend-
ment of the requisite form and ref-
erencing the file number of the rel-
evant offering statement.

§§ 230.300–200.346 [Reserved]

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S–T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC
FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT.

REGULATION C—REGISTRATION

AUTHORITY: Sections 230.400 to 230.499
issued under secs. 6, 8, 10, 19, 48 Stat. 78 79, 81,
and 85, as amended (15 U.S.C. 77f, 77h, 77j, 77s)

Sec. 230.457 also issued under secs. 6 and 7,
15 U.S.C. 77f and 77g.

Sec. 230.499 also issued under secs. 6, 7, 10,
19(a), 48 Stat. 78, 79, 81, 85; secs. 205, 209, 48
Stat. 906, 908; sec. 301, 54 Stat. 857; sec. 8, 68
Stat. 685; sec. 308(a)(2), 48 Stat. 882, 892, 894,
895, 901; secs. 203(a), 1, 3, 8, 49 Stat. 704, 1375,
1377, 1379; sec. 202, 68 Stat. 686; secs. 3, 4, 5,
6(d), 78 Stat. 569, 570–574; secs. 1, 2, 3, 82 Stat.
454, 455; secs. 28(c), 1, 2, 3, 4, 5, 84 Stat. 1435,
1497; sec. 105(b) 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119; sec. 308(b), 90 Stat. 57;
sec. 18, 89 Stat. 155; secs. 202, 203, 204, 91 Stat.
1494, 1498–1500; sec. 20(a), 49 Stat. 833; sec. 319,
54 Stat. 1173; sec. 38, 54 Stat. 841; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l, 78m, 78n,
78o(d), 78w(a), 79t(a), 77sss(a), 80a–37.

NOTE: In §§ 230.400 to 230.499, the numbers to
the right of the decimal point correspond
with the respective rule number in Regula-
tion C, under the Securities Act of 1933.

§ 230.400 Application of §§ 230.400 to
230.494, inclusive.

Sections 230.400 to 230.494 shall gov-
ern every registration of securities
under the Act, except that any provi-
sion in a form, or an item of Regula-
tion S–K (17 CFR 229.001 et seq.) referred
to in such form, covering the same sub-
ject matter as any such rule shall be
controlling unless otherwise specifi-
cally provided in §§ 230.400 to 230.494.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11434, Mar. 16, 1982]

GENERAL REQUIREMENTS

§ 230.401 Requirements as to proper
form.

(a) The form and contents of a reg-
istration statement and prospectus
shall conform to the applicable rules
and forms as in effect on the initial fil-
ing date of such registration statement
and prospectus.

VerDate 11<MAY>2000 07:46 May 16, 2000 Jkt 190051 PO 00000 Frm 00502 Fmt 8010 Sfmt 8010 Y:\SGML\190051T.XXX pfrm07 PsN: 190051T



503

Securities and Exchange Commission § 230.402

(b) If an amendment to a registration
statement and prospectus is filed for
the purpose of meeting the require-
ments of section 10(a)(3) of the Act or
pursuant to the provisions of section
24(e) or 24(f) of the Investment Com-
pany Act of 1940, the form and contents
of such an amendment shall conform to
the applicable rules and forms as in ef-
fect on the filing date of such amend-
ment.

(c) An amendment to a registration
statement and prospectus, other than
an amendment described in paragraph
(b) of this section, may be filed on any
shorter Securities Act registration
form for which it is eligible on the fil-
ing date of the amendment. At the
issuer’s option, the amendment also
may be filed on the same Securities
Act registration form used for the most
recent amendment described in para-
graph (b) of this section or, if no such
amendment has been filed, the initial
registration statement and prospectus.

(d) The form and contents of a pro-
spectus forming part of a registration
statement which is the subject of a
stop order entered under section 8(d) of
the Act, if used after the date such stop
order ceases to be effective, shall con-
form to the applicable rules and forms
as in effect on the date such stop order
ceases to be effective.

(e) A prospectus filed as part of an
amendment to an effective registration
statement, or other amendment to
such registration statement, on any
form may be prepared in accordance
with the requirements of any other
form which would then be appropriate
for the registration of securities to
which the prospectus or other amend-
ment relates, provided that all of the
other requirements of such other form
and applicable rules (including any re-
quired undertakings) are met.

(f) Notwithstanding the provisions of
this section, a registrant (1) shall com-
ply with the rules and forms as in ef-
fect at a date different from those spec-
ified in paragraphs (a), (b), (c) and (d)
of this section if the rules or forms or
amendments thereto specifically so
provide; and (2) may comply volun-
tarily with the rules and forms as in ef-
fect at dates subsequent to those speci-
fied in paragraphs (a), (b), (c) and (d) of
this section, provided that all of the re-

quirements of the particular rules and
forms in effect at such dates (including
any required undertakings) are met.

(g) Except for registration state-
ments and post-effective amendments
that become effective automatically
pursuant to §§ 230.462 and 230.464, a reg-
istration statement or any amendment
thereto is deemed filed on the proper
form unless the Commission objects to
the form before the effective date.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11434, Mar. 16, 1982, as amended at 62
FR 39762, July 24, 1997; 64 FR 11116, Mar. 8,
1999]

§ 230.402 Number of copies; binding;
signatures.

(a) Three copies of the complete reg-
istration statement, including exhibits
and all other papers and documents
filed as a part of the statement, shall
be filed with the Commission. Each
copy shall be bound, in one or more
parts, without stiff covers. The binding
shall be made on the side or stitching
margin in such manner as to leave the
reading matter legible. At least one
such copy of every registration shall be
signed by the persons specified in sec-
tion 6(a) of the Act. Unsigned copies
shall be conformed.

(b) Ten additional copies of the reg-
istration statement, similarly bound,
shall be furnished for use in the exam-
ination of the registration statement,
public inspection, copying and other
purposes. Where a registration state-
ment incorporates into the prospectus
documents which are required to be de-
livered with the prospectus in lieu of

VerDate 11<MAY>2000 07:46 May 16, 2000 Jkt 190051 PO 00000 Frm 00503 Fmt 8010 Sfmt 8010 Y:\SGML\190051T.XXX pfrm07 PsN: 190051T



504

17 CFR Ch. II (4–1–00 Edition)§ 230.403

prospectus presentation, the ten addi-
tional copies of the registration state-
ment shall be accompanied by ten cop-
ies of such documents. No other exhib-
its are required to accompany such ad-
ditional copies.

(c) Notwithstanding any other provi-
sion of this section, if a registration
statement is filed on Form S–8
(§ 239.16b of this chapter), three copies
of the complete registration statement,
including exhibits and all other papers
and documents filed as a part of the
statement, shall be filed with the Com-
mission. Each copy shall be bound, in
one or more parts, without stiff covers.
The binding shall be made on the side
or stitching margin in such manner as
to leave the reading matter legible. At
least one such copy shall be signed by
the persons specified in section 6(a) of
the Act. Unsigned copies shall be con-
formed. Three additional copies of the
registration statement, similarly
bound, also shall be furnished to the
Commission for use in the examination
of the registration statement, public
inspection, copying and other purposes.
No exhibits are required to accompany
the additional copies of registration
statements filed on Form S–8.

(d) Notwithstanding any other provi-
sion of this section, if a registration
statement is filed pursuant to Rule
462(b) (§ 230.462(b)) and Rule 110(d)
(§ 230.110(d)), one copy of the complete
registration statement, including ex-
hibits and all other papers and docu-
ments filed as a part thereof shall be
filed with the Commission. Such copy
should not be bound and may contain
facsimile versions of manual signa-
tures in accordance with paragraph (e)
of this section.

(e) Signatures. Where the Act or the
rules thereunder, including paragraphs
(a) and (c) of this section, require a
document filed with or furnished to the
Commission to be signed, such docu-
ment shall be manually signed, or
signed using either typed signatures or
duplicated or facsimile versions of
manual signatures. Where typed, dupli-
cated or facsimile signatures are used,
each signatory to the filing shall
manually sign a signature page or
other document authenticating, ac-
knowledging or otherwise adopting his
or her signature that appears in the fil-

ing. Such document shall be executed
before or at the time the filing is made
and shall be retained by the registrant
for a period of five years. Upon request,
the registrant shall furnish to the
Commission or its staff a copy of any
or all documents retained pursuant to
this section.

[47 FR 11434, Mar. 16, 1982, as amended at 55
FR 23922, June 13, 1990; 60 FR 26615, May 17,
1995; 61 FR 30402, June 14, 1996]

§ 230.403 Requirements as to paper,
printing, language and pagination.

(a) Registration statements, applica-
tions and reports shall be filed on good
quality, unglazed, white paper no larg-
er than 81⁄2 x 11 inches in size, insofar
as practicable. To the extent that the
reduction of larger documents would
render them illegible, such documents
may be filed on paper larger than 81⁄2 ×
11 inches in size.

(b) The registration statement and,
insofar as practicable, all papers and
documents filed as a part thereof shall
be printed, lithographed, mimeo-
graphed or typewritten. However, the
statement or any portion thereof may
be prepared by any similar process
which, in the opinion of the Commis-
sion, produces copies suitable for a per-
manent record. Irrespective of the
process used, all copies of any such ma-
terial shall be clear, easily readable
and suitable for repeated photocopying.
Debits in credit categories and credits
in debit categories shall be designated
so as to be clearly distinguishable as
such on photocopies.

(c) The registration statement proper
shall be in the English language. If any
exhibit or other paper or document
filed as part of the registration state-
ment is in a foreign language, it shall
be accompanied by a summary, version
or translation in the English language.

(d) The manually signed original (or
in the case of duplicate originals, one
duplicate original) of all registrations,
applications, statements, reports or
other documents filed under the Act
shall be numbered sequentially (in ad-
dition to any internal numbering
which otherwise may be present) by
handwritten, typed, printed or other
legible form of notation from the first
page of the document through the last
page of that document and any exhibits
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or attachments thereto. Further, the
total number of pages contained in a
numbered original shall be set forth on
the first page of the document.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11434, Mar. 16, 1982, as amended at 47
FR 58238, Dec. 30, 1982]

§ 230.404 Preparation of registration
statement.

(a) A registration statement shall
consist of the facing sheet of the appli-
cable form; a prospectus containing the
information called for by Part I of such
form; the information, list of exhibits,
undertakings and signatures required
to be set forth in Part II of such form;
financial statements and schedules; ex-
hibits; any other information or docu-
ments filed as part of the registration
statement; and all documents or infor-
mation incorporated by reference in
the foregoing (whether or not required
to be filed).

(b) All general instructions, instruc-
tions to items of the form, and instruc-
tions as to financial statements, exhib-
its, or prospectuses are to be omitted
from the registration statement in all
cases.

(c) The prospectus shall contain the
information called for by all of the
items of Part I of the applicable form,
except that unless otherwise specified,
no reference need be made to inappli-
cable items, and negative answers to
any item in Part I may be omitted. A
copy of the prospectus may be filed as
a part of the registration statement in
lieu of furnishing the information in
item-and-answer form. Wherever a
copy of the prospectus is filed in lieu of
information in item-and-answer form,
the text of the items of the form is to
be omitted from the registration state-

ment, as well as from the prospectus,
except to the extent provided in para-
graph (d) of this rule.

(d) Where any items of a form call for
information not required to be included
in the prospectus, generally Part II of
such form, the text of such items, in-
cluding the numbers and captions
thereof, together with the answers
thereto shall be filed with the pro-
spectus under cover of the facing sheet
of the form as a part of the registration
statement. However, the text of such
items may be omitted provided the an-
swers are so prepared as to indicate the
coverage of the item without the neces-
sity of reference to the text of the
item. If any such item is inapplicable,
or the answer thereto is in the nega-
tive, a statement to that effect shall be
made. Any financial statements not re-
quired to be included in the prospectus
shall also be filed as a part of the reg-
istration statement proper, unless in-
corporated by reference pursuant to
Rule 411 (§ 230.411).

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11435, Mar. 16, 1982, as amended at 62
FR 39763, July 24, 1997]

§ 230.405 Definitions of terms.

Unless the context otherwise re-
quires, all terms used in §§ 230.400 to
230.494, inclusive, or in the forms for
registration have the same meanings
as in the Act and in the general rules
and regulations. In addition, the fol-
lowing definitions apply, unless the
context otherwise requires:

Affiliate. An affiliate of, or person af-
filiated with, a specified person, is a
person that directly, or indirectly
through one or more intermediaries,
controls or is controlled by, or is under
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common control with, the person speci-
fied.

Amount. The term amount, when used
in regard to securities, means the prin-
cipal amount if relating to evidences of
indebtedness, the number of shares if
relating to shares, and the number of
units if relating to any other kind of
security.

Associate. The term associate, when
used to indicate a relationship with
any person, means (1) a corporation or
organization (other than the registrant
or a majority-owned subsidiary of the
registrant) of which such person is an
officer or partner or is, directly or indi-
rectly, the beneficial owner of 10 per-
cent or more of any class of equity se-
curities, (2) any trust or other estate in
which such person has a substantial
benefical interest or as to which such
person serves as trustee or in a similar
capacity, and (3) any relative or spouse
of such person, or any relative of such
spouse, who has the same home as such
person or who is a director or officer of
the registrant or any of its parents or
subsidiaries.

Business development company. The
term business development company re-
fers to a company which has elected to
be regulated as a business development
company under sections 55 through 65
of the Investment Company Act of 1940.

Certified. The term certified, when
used in regard to financial statements,
means examined and reported upon
with an opinion expressed by an inde-
pendent public or certified public ac-
countant.

Charter. The term charter includes ar-
ticles of incorporation, declarations of
trust, articles of association or part-
nership, or any similar instrument, as
amended, affecting (either with or
without filing with any governmental
agency) the organization or creation of
an incorporated or unincorporated per-
son.

Common equity. The term common eq-
uity means any class of common stock
or an equivalent interest, including but
not limited to a unit of beneficial in-
terest in a trust or a limited partner-
ship interest.

Commission. The term Commission
means the Securities and Exchange
Commission.

Control. The term control (including
the terms controlling, controlled by and
under common control with) means the
possession, direct or indirect, of the
power to direct or cause the direction
of the management and policies of a
person, whether through the ownership
of voting securities, by contract, or
otherwise.

Depositary share. The term depositary
share means a security, evidenced by
an American Depositary Receipt, that
represents a foreign security or a mul-
tiple of or fraction thereof deposited
with a depositary.

Director. The term director means any
director of a corporation or any person
performing similar functions with re-
spect to any organization whether in-
corporated or unincorporated.

Dividend or interest reinvestment plan.
The term dividend or interest reinvest-
ment plan means a plan which is offered
solely to the existing security holders
of the registrant, which allows such
persons to reinvest dividends or inter-
est paid to them on securities issued by
the registrant, and also may allow ad-
ditional cash amounts to be contrib-
uted by the participants in the plan,
provided the securities to be registered
are newly issued, or are purchased for
the account of plan participants, at
prices not in excess of current market
prices at the time of purchase, or at
prices not in excess of an amount de-
termined in accordance with a pricing
formula specified in the plan and based
upon average or current market prices
at the time of purchase.

Electronic filer. The term electronic
filer means a person or an entity that
submits filings electronically pursuant
to Rules 100 and 101 of Regulation S–T
(§§ 232.100 and 232.101 of this chapter, re-
spectively).

Electronic filing. The term electronic
filing means a document under the fed-
eral securities laws that is transmitted
or delivered to the Commission in elec-
tronic format.

Employee. The term employee does not
include a director, trustee, or officer.

Employee benefit plan. The term em-
ployee benefit plan means any written
purchase, savings, option, bonus, ap-
preciation, profit sharing, thrift, incen-
tive, pension or similar plan or written
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compensation contract solely for em-
ployees, directors, general partners,
trustees (where the registrant is a busi-
ness trust), officers, or consultants or
advisors. However, consultants or advi-
sors may participate in an employee
benefit plan only if:

(1) They are natural persons;
(2) They provide bona fide services to

the registrant; and
(3) The services are not in connection

with the offer or sale of securities in a
capital-raising transaction, and do not
directly or indirectly promote or main-
tain a market for the registrant’s secu-
rities.

Equity security. The term equity secu-
rity means any stock or similar secu-
rity, certificate of interest or partici-
pation in any profit sharing agreement,
preorganization certificate or subscrip-
tion, transferable share, voting trust
certificate or certificate of deposit for
an equity security, limited partnership
interest, interest in a joint venture, or
certificate of interest in a business
trust; or any security convertible, with
or without consideration into such a
security, or carrying any warrant or
right to subscribe to or purchase such a
security; or any such warrant or right;
or any put, call, straddle, or other op-
tion or privilege of buying such a secu-
rity from or selling such a security to
another without being bound to do so.

Executive officer. The term executive
officer, when used with reference to a
registrant, means its president, any
vice president of the registrant in
charge of a principal business unit, di-
vision or function (such as sales, ad-
ministration or finance), any other of-
ficer who performs a policy making
function or any other person who per-
forms similar policy making functions
for the registrant. Executive officers of
subsidiaries may be deemed executive
officers of the registrant if they per-
form such policy making functions for
the registrant.

Fiscal year. The term fiscal year
means the annual accounting period or,
if no closing date has been adopted, the
calendar year ending on December 31.

Foreign government. The term foreign
government means the government of
any foreign country or of any political
subdivision of a foreign country.

Foreign issuer. The term foreign issuer
means any issuer which is a foreign
government, a national of any foreign
country or a corporation or other orga-
nization incorporated or organized
under the laws of any foreign country.

Foreign private issuer. The term for-
eign private issuer means any foreign
issuer other than a foreign government
except an issuer meeting the following
conditions:

(1) More than 50 percent of the out-
standing voting securities of such
issuer are directly or indirectly owned
of record by residents of the United
States; and

(2) Any of the following:
(i) The majority of the executive offi-

cers or directors are United States citi-
zens or residents;

(ii) More than 50 percent of the assets
of the issuer are located in the United
States; or

(iii) The business of the issuer is ad-
ministered principally in the United
States.

Instructions to paragraph (1) of this defini-
tion: To determine the percentage of out-
standing voting securities held by U.S. resi-
dents:

A. Use the method of calculating record
ownership in Rule 12g3–2(a) under the Ex-
change Act (§ 240.12g3–2(a) of this chapter),
except that your inquiry as to the amount of
shares represented by accounts of customers
resident in the United States may be limited
to brokers, dealers, banks and other nomi-
nees located in:

(1) The United States,
(2) Your jurisdiction of incorporation, and
(3) The jurisdiction that is the primary

trading market for your voting securities, if
different than your jurisdiction of incorpora-
tion.

B. If, after reasonable inquiry, you are un-
able to obtain information about the amount
of shares represented by accounts of cus-
tomers resident in the United States, you
may assume, for purposes of this definition,
that the customers are residents of the juris-
diction in which the nominee has its prin-
cipal place of business.

C. Count shares of voting securities bene-
ficially owned by residents of the United
States as reported on reports of beneficial
ownership that are provided to you or pub-
licly filed and based on information other-
wise provided to you.

Graphic communication. The term
graphic communication, which appears
in the definition of ‘‘write, written’’ in
Section 2(9) of the Securities Act, shall
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include magnetic impulses or other
forms of computer data compilation.

Majority-owned subsidiary. The term
majority-owned subsidiary means a sub-
sidiary more than 50 percent of whose
outstanding securities representing the
right, other than as affected by events
of default, to vote for the election of
directors, is owned by the subsidiary’s
parent and/or one or more of the par-
ent’s other majority-owned subsidi-
aries.

Material. The term material, when
used to qualify a requirement for the
furnishing of information as to any
subject, limits the information re-
quired to those matters to which there
is a substantial likelihood that a rea-
sonable investor would attach impor-
tance in determining whether to pur-
chase the security registered.

Officer. The term officer means a
president, vice president, secretary,
treasurer or principal financial officer,
comptroller or principal accounting of-
ficer, and any person routinely per-
forming corresponding functions with
respect to any organization whether in-
corporated or unincorporated.

Parent. A parent of a specified person
is an affiliate controlling such person
directly, or indirectly through one or
more intermediaries.

Predecessor. The term predecessor
means a person the major portion of
the business and assets of which an-
other person acquired in a single suc-
cession, or in a series of related succes-
sions in each of which the acquiring
person acquired the major portion of
the business and assets of the acquired
person.

Principal underwriter. The term prin-
cipal underwriter means an underwriter
in privity of contract with the issuer of
the securities as to which he is under-
writer, the term issuer having the
meaning given in sections 2(4) and 2(11)
of the Act.

Promoter. (1) The term promoter in-
cludes:

(i) Any person who, acting alone or in
conjunction with one or more other
persons, directly or indirectly takes
initiative in founding and organizing
the business or enterprise of an issuer;
or

(ii) Any person who, in connection
with the founding and organizing of the

business or enterprise of an issuer, di-
rectly or indirectly receives in consid-
eration of services or property, or both
services and property, 10 percent or
more of any class of securities of the
issuer or 10 percent or more of the pro-
ceeds from the sale of any class of such
securities. However, a person who re-
ceives such securities or proceeds ei-
ther solely as underwriting commis-
sions or solely in consideration of prop-
erty shall not be deemed a promoter
within the meaning of this paragraph if
such person does not otherwise take
part in founding and organizing the en-
terprise.

(2) All persons coming within the def-
inition of promoter in paragraph (1) of
this definition may be referred to as
founders or organizers or by another
term provided that such term is rea-
sonably descriptive of those persons’
activities with respect to the issuer.

Prospectus. Unless otherwise specified
or the context otherwise requires, the
term prospectus means a prospectus
meeting the requirements of section
10(a) of the Act.

Registrant. The term registrant means
the issuer of the securities for which
the registration statement is filed.

Share. The term share means a share
of stock in a corporation or unit of in-
terest in an unincorporated person.

Significant subsidiary. The term sig-
nificant subsidiary means a subsidiary,
including its subsidiaries, which meets
any of the following conditions:

(1) The registrant’s and its other sub-
sidiaries’ investments in and advances
to the subsidiary exceed 10 percent of
the total assets of the registrant and
its subsidiaries consolidated as of the
end of the most recently completed fis-
cal year (for a proposed business com-
bination to be accounted for as a pool-
ing of interests, this condition is also
met when the number of common
shares exchanged or to be exchanged by
the registrant exceeds 10 percent of its
total common shares outstanding at
the date the combination is initiated);
or

(2) The registrant’s and its other sub-
sidiaries’ proportionate share of the
total assets (after intercompany elimi-
nations) of the subsidiary exceeds 10
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percent of the total assets of the reg-
istrants and its subsidiaries consoli-
dated as of the end of the most re-
cently completed fiscal year; or

(3) The registrant’s and its other sub-
sidiaries’ equity in the income from
continuing operations before income
taxes, extraordinary items and cumu-
lative effect of a change in accounting
principle of the subsidiary exceeds 10
percent of such income of the reg-
istrant and its subsidiaries consoli-
dated for the most recently completed
fiscal year.

COMPUTATIONAL NOTE. For purposes of
making the prescribed income test the fol-
lowing guidance should be applied:

1. When a loss has been incurred by either
the parent and its subsidiaries consolidated
or the tested subsidiary, but not both, the
equity in the income or loss of the tested
subsidiary should be excluded from the in-
come of the registrant and its subsidiaries
consolidated for purposes of the computa-
tion.

2. If income of the registrant and its sub-
sidiaries consolidated for the most recent
fiscal year is at least 10 percent lower than
the average of the income for the last five
fiscal years, such average income should be
substituted for purposes of the computation.
Any loss years should be omitted for pur-
poses of computing average income.

Small Business Issuer. The term
‘‘small business issuer’’ means an enti-
ty that meets the following criteria:

(1) Has revenues of less than
$25,000,000;

(2) Is a U.S. or Canadian issuer;
(3) Is not an investment company;

and
(4) If a majority owned subsidiary,

the parent corporation is also a small
business issuer.

Provided however, that an entity is
not a small business issuer if it has a
public float (the aggregate market
value of the outstanding voting and
non-voting common equity held by
non-affiliates) of $25,000,000 or more.

NOTE: The public float of a reporting com-
pany shall be computed by use of the price at
which the stock was last sold, or the average
of the bid and asked prices of such stock, on
a date within 60 days prior to the end of its
most recent fiscal year. The public float of a
company filing an initial registration state-
ment under the Exchange Act shall be deter-
mined as of a date within 60 days of the date
the registration statement is filed.

In the case of an initial public offer-
ing of securities, public float shall be
computed on the basis of the number of
shares outstanding prior to the offering
and the estimated public offering price
of the securities.

Subsidiary. A subsidiary of a specified
person is an affiliate controlled by such
person directly, or indirectly through
one or more intermediaries. (See also
majority owned subsidiary, significant
subsidiary, totally held subsidiary, and
wholly owned subsidiary.)

Succession. The term succession means
the direct acquisition of the assets
comprising a going business, whether
by merger, consolidation, purchase, or
other direct transfer. The term does
not include the acquisition of control
of a business unless followed by the di-
rect acquisition of its assets. The
terms succeed and successor have mean-
ings correlative to the foregoing.

Totally held subsidiary. The term to-
tally held subsidiary means a subsidiary
(1) substantially all of whose out-
standing securities are owned by its
parent and/or the parent’s other totally
held subsidiaries, and (2) which is not
indebted to any person other than its
parent and/or the parent’s other totally
held subsidiaries in an amount which is
material in relation to the particular
subsidiary, excepting indebtedness in-
curred in the ordinary course of busi-
ness which is not overdue and which
matures within one year from the date
of its creation, whether evidenced by
securities or not.

Voting securities. The term voting se-
curities means securities the holders of
which are presently entitled to vote for
the election of directors.

Wholly owned subsidiary. The term
wholly owned subsidiary means a sub-
sidiary substantially all of whose out-
standing voting securities are owned
by its parent and/or the parent’s other
wholly owned subsidiaries.

[47 FR 11435, Mar. 16, 1982, as amended at 47
FR 29840, July 9, 1982; 47 FR 39803, Sept. 10,
1982; 47 FR 54770, Dec. 6, 1982; 48 FR 12347,
Mar. 24, 1983; 48 FR 46738, Oct. 14, 1983; 50 FR
25216, June 18, 1985; 55 FR 23923, June 13, 1990;
57 FR 36472, Aug. 13, 1992; 58 FR 14669, 14670,
Mar. 18, 1993; 59 FR 67761, Dec. 30, 1994; 62 FR
26388, May 14, 1997; 62 FR 36456, July 8, 1997;
64 FR 11116, Mar. 8, 1999; 64 FR 53909, Oct. 5,
1999]
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EFFECTIVE DATE NOTE: At 64 FR 53909, Oct.
5, 1999, § 230.405 was amended by revising the
definition of ‘‘foreign private issuer’’, effective
Sept. 30, 2000. For the convenience of the
user, the superseded text follows.

§ 230.405 Definitions of terms.

* * * * *

Foreign private issuer. The term foreign pri-
vate issuer means any foreign issuer other
than a foreign government except an issuer
meeting the following conditions:

(1) More than 50 percent of the outstanding
voting securities of such issuer are held of
record either directly or through voting
trust certificates or depositary receipts by
residents of the United States; and

(2) Any of the following:
(i) The majority of the executive officers

or directors are United States citizens or
residents,

(ii) More than 50 percent of the assets of
the issuer are located in the United States,
or

(iii) The business of the issuer is adminis-
tered principally in the United States.

For the purpose of this paragraph, the term
resident, as applied to security holders, shall
mean any person whose address appears on
the records of the issuer, the voting trustee,
or the depositary as being located in the
United States.

* * * * *

§ 230.406 Confidential treatment of in-
formation filed with the Commis-
sion.

PRELIMINARY NOTES: (1) Confidential treat-
ment of supplemental information or other
information not required to be filed under
the Act should be requested under 17 CFR
200.83 and not under this rule.

(2) All confidential treatment requests
shall be submitted in paper format only,
whether or not the filer is an electronic filer.
See Rule 101(c)(1)(i) of Regulation S–T
(§ 232.101(c)(1)(i) of this chapter).

(a) Any person submitting any infor-
mation in a document required to be
filed under the Act may make written
objection to its public disclosure by
following the procedure in paragraph
(b) of this section, which shall be the
exclusive means of requesting con-
fidential treatment of information in-
cluded in any document (hereinafter
referred to as the material filed) re-
quired to be filed under the Act, except
that if the material filed is a registra-

tion statement on Form S–8 (§ 239.16b of
this chapter) or on Form S–3, F–2, F–3
(§ 239.13, § 239.32 or § 239.33 of this chap-
ter) relating to a dividend or interest
reinvestment plan, or on Form S–4
(§ 239.25 of this chapter) complying with
General Instruction G of that Form or
if the material filed is a registration
statement that does not contain a de-
laying amendment pursuant to Rule
473 (§ 230.473 of this chapter), the person
shall comply with the procedure in
paragraph (b) prior to the filing of a
registration statement.

(b) The person shall omit from the
material filed the portion thereof
which it desires to keep undisclosed
(hereinafter called the confidential por-
tion). In lieu thereof, the person shall
indicate at the appropriate place in the
material filed that the confidential
portion has been so omitted and filed
separately with the Commission. The
person shall file with the material
filed:

(1) One copy of the confidential por-
tion, marked ‘‘Confidential Treat-
ment,’’ of the material filed with the
Commission. The copy shall contain an
appropriate identification of the item
or other requirement involved and,
notwithstanding that the confidential
portion does not constitute the whole
of the answer or required disclosure,
the entire answer or required disclo-
sure, except that in the case where the
confidential portion is part of a finan-
cial statement or schedule, only the
particular financial statement or
schedule need be included. The copy of
the confidential portion shall be in the
same form as the remainder of the ma-
terial filed;

(2) An application making objection
to the disclosure of the confidential
portion. Such application shall be on a
sheet or sheets separate from the con-
fidential portion, and shall contain:

(i) An identification of the portion;
(ii) A statement of the grounds of the

objection referring to and analyzing
the applicable exemption(s) from dis-
closure under § 200.80 of this chapter,
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the Commission’s rule adopted under
the Freedom of Information Act (5
U.S.C. 552), and a justification of the
period of time for which confidential
treatment is sought;

(iii) A detailed explanation of why,
based on the facts and circumstances of
the particular case, disclosure of the
information is unnecessary for the pro-
tection of investors;

(iv) A written consent to the fur-
nishing of the confidential portion to
other government agencies, offices, or
bodies and to the Congress; and

(v) The name, address and telephone
number of the person to whom all no-
tices and orders issued under this rule
at any time should be directed.

(3) The copy of the confidential por-
tion and the application filed in ac-
cordance with this paragraph (b) shall
be enclosed in a separate envelope
marked ‘‘Confidential Treatment’’ and
addressed to The Secretary, Securities
and Exchange Commission, Wash-
ington, DC 20549.

(c) Pending a determination as to the
objection, the material for which con-
fidential treatment has been applied
will not be made available to the pub-
lic.

(d) If it is determined by the Divi-
sion, acting pursuant to delegated au-
thority, that the application should be
granted, an order to that effect will be
entered, and a notation to that effect
will be made at the appropriate place
in the material filed. Such a deter-
mination will not preclude reconsider-
ation whenever appropriate, such as
upon receipt of any subsequent request
under the Freedom of Information Act
and, if appropriate, revocation of the
confidential status of all or a portion
of the information in question.

(e) If the Commission denies the ap-
plication, or the Division, acting pur-
suant to delegated authority, denies
the application and Commission review
is not sought pursuant to § 201.431 of
this chapter, confirmed telegraphic no-
tice of the order of denial will be sent
to the person named in the application
pursuant to paragraph (b)(2)(v) of this
section. In such case, if the material
filed may be withdrawn pursuant to an
applicable statute, rule, or regulation,

the registrant shall have the right to
withdraw the material filed in accord-
ance with the terms of the applicable
statute, rule, or regulation, but with-
out the necessity of stating any
grounds for the withdrawal or of ob-
taining the further assent of the Com-
mission. In the event of such with-
drawal, the confidential portion will be
returned to the registrant. If the mate-
rial filed may not be so withdrawn, the
confidential portion will be made avail-
able for public inspection in the same
manner as if confidential treatment
had been revoked under paragraph (h)
of this section.

(f) If a right of withdrawal pursuant
to paragraph (e) of this section is not
exercised, the confidential portion will
be made available for public inspection
as part of the material filed, and the
registrant shall amend the material
filed to include all information re-
quired to be set forth in regard to such
confidential portion.

(g) In any case where a prior grant of
confidential treatment has been re-
voked, the person named in the appli-
cation pursuant to paragraph (b)(2)(v)
of this section will be so informed by
registered or certified mail. Pursuant
to § 201.431 of this chapter, persons
making objection to disclosure may pe-
tition the Commission for review of a
determination by the Division revok-
ing confidential treatment.

(h) Upon revocation of confidential
treatment, the confidential portion
shall be made available to the public at
the time and according to the condi-
tions specified in paragraphs (h) (1)–(2):

(1) Upon the lapse of five days after
the dispatch of notice by registered or
certified mail of a determination dis-
allowing an objection, if prior to the
lapse of such five days the person shall
not have communicated to the Sec-
retary of the Commission his intention
to seek review by the Commission
under § 201.431 of this chapter of the de-
termination made by the Division; or

(2) If such a petition for review shall
have been filed under § 201.431 of this
chapter, upon final disposition adverse
to the petitioner.
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(i) If the confidential portion is made
available to the public, one copy there-
of shall be attached to each copy of the
material filed with the Commission.

[49 FR 13336, Apr. 4, 1984, as amended at 50
FR 19000, May 6, 1985; 58 FR 14669, 14670, Mar.
18, 1993; 60 FR 32824, June 23, 1995; 60 FR
47692, Sept. 14, 1995; 61 FR 30402, June 14, 1996]

§ 230.408 Additional information.
In addition to the information ex-

pressly required to be included in a reg-
istration statement, there shall be
added such further material informa-
tion, if any, as may be necessary to
make the required statements, in the
light of the circumstances under which
they are made, not misleading.

[Reg. C, 12 FR 4072, June 24, 1947]

§ 230.409 Information unknown or not
reasonably available.

Information required need be given
only insofar as it is known or reason-
ably available to the registrant. If any
required information is unknown and
not reasonably available to the reg-
istrant, either because the obtaining
thereof could involve unreasonable ef-
fort or expense, or because it rests pe-
culiarly within the knowledge of an-
other person not affiliated with the
registrant, the information may be
omitted, subject to the following con-
ditions:

(a) The registrant shall give such in-
formation on the subject as it possesses
or can acquire without unreasonable
effort or expense, together with the
sources thereof.

(b) The registrant shall include a
statement either showing that unrea-
sonable effort or expense would be in-
volved or indicating the absence of any
affiliation with the person within
whose knowledge the information rests
and stating the result of a request
made to such person for the informa-
tion.

[Reg. C, 12 FR 4072, June 24, 1947, as amended
at 14 FR 91, Jan. 7, 1949]

§ 230.410 Disclaimer of control.
If the existence of control is open to

reasonable doubt in any instance, the
registrant may disclaim the existence
of control and any admission thereof;
in such case, however, the registrant

shall state the material facts pertinent
to the possible existence of control.

[Reg. C, 12 FR 4073, June 24, 1947]

§ 230.411 Incorporation by reference.
(a) Prospectus. Except as provided by

this section or unless otherwise pro-
vided in the appropriate form, informa-
tion shall not be incorporated by ref-
erence in a prospectus. Where a sum-
mary or outline of the provisions of
any document is required in the pro-
spectus, the summary or outline may
incorporate by reference particular
items, sections or paragraphs of any
exhibit and may be qualified in its en-
tirety by such reference.

(b) Information not required in a pro-
spectus. Except for exhibits covered by
paragraph (c) of this section, informa-
tion may be incorporated by reference
in answer, or partial answer, to any
item that calls for information not re-
quired to be included in a prospectus
subject to the following provisions:

(1) Non-financial information may be
incorporated by reference to any docu-
ment;

(2) Financial information may be in-
corporated by reference to any docu-
ment, provided any financial statement
so incorporated meets the require-
ments of the forms on which the state-
ment is filed. Financial statements or
other financial data required to be
given in comparative form for two or
more fiscal years or periods shall not
be incorporated by reference unless the
information incorporated by reference
includes the entire period for which the
comparative data is given;

(3) Information contained in any part
of the registration statement, includ-
ing the prospectus, may be incor-
porated by reference in answer, or par-
tial answer, to any item that calls for
information not required to be included
in the prospectus; and

(4) Unless the information is incor-
porated by reference to a document
which complies with the time limita-
tions of § 228.10(f) and § 229.10(d) of this
chapter, then the document, or part
thereof, containing the incorporated
information is required to be filed as
an exhibit.

(c) Exhibits. Any document or part
thereof filed with the Commission pur-
suant to any Act administered by the
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Commission may, subject to the limi-
tations of § 228.10(f) and § 229.11(d) of
this chapter, be incorporated by ref-
erence as an exhibit to any registration
statement. If any modification has oc-
curred in the text of any document in-
corporated by reference since the filing
thereof, the registrant shall file with
the reference a statement containing
the text of such modification and the
date thereof.

(d) General. Any incorporation by ref-
erence of information pursuant to this
section shall be subject to the provi-
sions of Rule 24 of the Commission’s
Rules of Practice restricting incorpora-
tion by reference of documents which
incorporate by reference other infor-
mation. Information incorporated by
reference shall be clearly identified in
the reference by page, paragraph, cap-
tion or otherwise. If the information is
incorporated by reference to a pre-
viously filed document, the file number
of such document shall be included.
Where only certain pages of a docu-
ment are incorporated by reference and
filed with the statement, the document
from which the information is taken
shall be clearly identified in the ref-
erence. An express statement that the
specified matter is incorporated by ref-
erence shall be made at the particular
place in the registration statement
where the information is required. In-
formation shall not be incorporated by
reference in any case where such incor-

poration would render the statement
incomplete, unclear or confusing.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11437, Mar. 16, 1982, as amended at 60
FR 32824, June 23, 1995]

§ 230.412 Modified or superseded docu-
ments.

(a) Any statement contained in a
document incorporated or deemed to be
incorporated by reference shall be
deemed to be modified or superseded
for purposes of the registration state-
ment or the prospectus to the extent
that a statement contained in the pro-
spectus or in any other subsequently
filed document which also is or is
deemed to be incorporated by reference
modifies or replaces such statement.

(b) The modifying or superseding
statement may, but need not, state
that it has modified or superseded a
prior statement or include any other
information set forth in the document
which is not so modified or superseded.
The making of a modifying or super-
seding statement shall not be deemed
an admission that the modified or su-
perseded statement, when made, con-
stituted an untrue statement of a ma-
terial fact, an omission to state a ma-
terial fact necessary to make a state-
ment not misleading, or the employ-
ment of a manipulative, deceptive, or
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fraudulent device, contrivance,
scheme, transaction, act, practice,
course of business or artifice to de-
fraud, as those terms are used in the
Act, the Securities Exchange Act of
1934, the Public Utility Holding Com-
pany Act of 1935, the Investment Com-
pany Act of 1940, or the rules and regu-
lations thereunder.

(c) Any statement so modified shall
not be deemed in its unmodified form
to constitute part of the registration
statement or prospectus for purpose of
the Act. Any statement so superseded
shall not be deemed to constitute a
part of the registration statement or
the prospectus for purposes of the Act.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11438, Mar. 16, 1982]

§ 230.413 Registration of additional se-
curities.

Except as provided in sections 24(e)(1)
and 24(f) of the Investment Company
Act of 1940, the registration of addi-
tional securities of the same class as
other securities for which a registra-
tion statement is already in effect
shall be effected through a separate

registration statement relating to the
additional securities.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11438, Mar. 16, 1982]

§ 230.414 Registration by certain suc-
cessor issuers.

If any issuer, except a foreign issuer
exempted by Rule 3a12–3 (17 CFR
240.3a12–3), incorporated under the laws
of any State or foreign government and
having securities registered under the
Act has been succeeded by an issuer in-
corporated under the laws of another
State or foreign government for the
purpose of changing the State or coun-
try of incorporation of the enterprises,
or if any issuer has been succeeded by
an issuer for the purpose of changing
its form of organization, the registra-
tion statement of the predecessor
issuer shall be deemed the registration
statement of the successor issuer for
the purpose of continuing the offering
provided:

(a) Immediately prior to the succes-
sion the successor issuer had no assets
or liabilities other than nominal assets
or liabilities;

(b) The succession was effected by a
merger or similar succession pursuant
to statutory provisions or the terms of
the organic instruments under which
the successor issuer acquired all of the
assets and assumed all of the liabilities
and obligations of the predecessor
issuer;

(c) The succession was approved by
security holders of the predecessor
issuer at a meeting for which proxies
were solicited pursuant to section 14(a)
of the Securities Exchange Act of 1934
or section 20(a) of the Investment Com-
pany Act of 1940 or information was
furnished to security holders pursuant
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to section 14(c) of the Securities Ex-
change Act of 1934; and

(d) The successor issuer has filed an
amendment to the registration state-
ment of the predecessor issuer ex-
pressly adopting such statements as its
own registration statement for all pur-
poses of the Act and the Securities Ex-
change Act of 1934 and setting forth
any additional information necessary
to reflect any material changes made
in connection with or resulting from
the succession, or necessary to keep
the registration statement from being
misleading in any material respect,
and such amendment has become effec-
tive.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11438, Mar. 16, 1982]

§ 230.415 Delayed or continuous offer-
ing and sale of securities.

(a) Securities may be registered for
an offering to be made on a continuous
or delayed basis in the future, Provided,
That:

(1) The registration statement per-
tains only to:

(i) Securities which are to be offered
or sold solely by or on behalf of a per-
son or persons other than the reg-
istrant, a subsidiary of the registrant
or a person of which the registrant is a
subsidiary;

(ii) Securities which are to be offered
and sold pursuant to a dividend or in-
terest reinvestment plan or an em-
ployee benefit plan of the registrant;

(iii) Securities which are to be issued
upon the exercise of outstanding op-
tions, warrants or rights;

(iv) Securities which are to be issued
upon conversion of other outstanding
securities;

(v) Securities which are pledged as
collateral;

(vi) Securities which are registered
on Form F–6 (§ 239.36 of this chapter);

(vii) Mortgage related securities, in-
cluding such securities as mortgage
backed debt and mortgage participa-
tion or pass through certificates;

(viii) Securities which are to be
issued in connection with business
combination transactions;

(ix) Securities the offering of which
will be commenced promptly, will be
made on a continuous basis and may
continue for a period in excess of 30
days from the date of initial effective-
ness;

(x) Securities registered (or qualified
to be registered) on Form S–3 or Form
F–3 (§ 239.13 or § 239.33 of this chapter)
which are to be offered and sold on a
continuous or delayed basis by or on
behalf of the registrant, a subsidiary of
the registrant or a person of which the
registrant is a subsidiary; or

(xi) Shares of common stock which
are to be offered and sold on a delayed
or continuous basis by or on behalf of a
registered closed-end management in-
vestment company or business develop-
ment company that makes periodic re-
purchase offers pursuant to § 270.23c–3
of this chapter.

(2) Securities in paragraphs (a)(1)
(viii) through (x) may only be reg-
istered in an amount which, at the
time the registration statement be-
comes effective, is reasonably expected
to be offered and sold within two years
from the initial effective date of the
registration.

(3) The registrant furnishes the un-
dertakings required by Item 512(a) of
Regulation S–K (§ 229.512 of this chap-
ter).

(4) In the case of a registration state-
ment pertaining to an at the market
offering of equity securities by or on
behalf of the registrant:

(i) The offering comes within para-
graph (a)(1)(x);

(ii) Where voting stock is registered,
the amount of securities registered for
such purposes must not exceed 10% of
the aggregate market value of the reg-
istrant’s outstanding voting stock held
by non-affiliates of the registrant (cal-
culated as of a date within 60 days
prior to the date of filing);
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(iii) The securities must be sold
through an underwriter or under-
writers, acting as principal(s) or as
agent(s) for the registrant; and

(iv) The underwriter or underwriters
must be named in the prospectus which
is part of the registration statement.

As used in this paragraph, the term at
the market offering means an offering of
securities into an existing trading mar-
ket for outstanding shares of the same
class at other than a fixed price on or
through the facilities of a national se-
curities exchange or to or through a
market maker otherwise than on an
exchange.

(b) This section shall not apply to
any registration statement pertaining
to securities issued by a face-amount
certificate company or redeemable se-
curities issued by an open-end manage-
ment company or unit investment
trust under the Investment Company
Act of 1940 or any registration state-
ment filed by any foreign government
or political subdivision thereof.

(Secs. 6, 7, 10, 19(a), 48 Stat 78, 81, 85; secs. 205
209, 48 Stat. 906, 908; sec. 8. 68 Stat. 685; sec.
1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57; 15
U.S.C. 77f, 77g, 77j, 77s(a))

[48 FR 52896, Nov. 23, 1983, as amended at 59
FR 43470, Aug. 24, 1994]

§ 230.416 Securities to be issued as a
result of stock splits, stock divi-
dends and anti-dilution provisions
and interests to be issued pursuant
to certain employee benefit plans.

(a) If a registration statement pur-
ports to register securities to be of-
fered pursuant to terms which provide
for a change in the amount of securi-
ties being offered or issued to prevent
dilution resulting from stock splits,
stock dividends, or similar trans-
actions, such registration statement
shall, unless otherwise expressly pro-
vided, be deemed to cover the addi-
tional securities to be offered or issued
in connection with any such provision.

(b) If prior to completion of the dis-
tribution of the securities covered by a
registration statement, additional se-
curities of the same class are issued or
issuable as a result of a stock split or
stock dividend, the registration state-
ment shall, unless otherwise expressly
provided therein, be deemed to cover

such additional securities resulting
from the split of, or the stock dividend
on, the registered securities. If prior to
completion of the distribution of the
securities covered by a registration
statement, all the securities of a class
which includes the registered securi-
ties are combined by a reverse split
into a lesser amount of securities of
the same class, the amount of undis-
tributed securities of such class
deemed to be covered by the registra-
tion statement shall be proportion-
ately reduced. If paragraph (a) of this
section is not applicable, the registra-
tion statement shall be amended prior
to the offering of such additional or
lesser amount of securities to reflect
the change in the amount of securities
registered.

(c) Where a registration statement on
Form S–8 relates to securities to be of-
fered pursuant to an employee benefit
plan, including interests in such plan
that constitute separate securities re-
quired to be registered under the Act,
such registration statement shall be
deemed to register an indeterminate
amount of such plan interests.

[30 FR 13824, Oct. 30, 1965, as amended at 55
FR 23923, June 13, 1990]

§ 230.417 Date of financial statements.

Whenever financial statements of
any person are required to be furnished
as of a date within a specified period
prior to the date of filing the registra-
tion statement and the last day of such
period falls on a Saturday, Sunday, or
holiday, such registration statement
may be filed on the first business day
following the last day of the specified
period.

[22 FR 2328, Apr. 9, 1957]

§ 230.418 Supplemental information.

(a) The Commission or its staff may,
where it is deemed appropriate, request
supplemental information concerning
the registrant, the registration state-
ment, the distribution of the securi-
ties, market activities and under-
writers’ activities. Such information
includes, but is not limited to, the fol-
lowing items which the registrant
should be prepared to furnish promptly
upon request:
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(1)(i) Any reports or memoranda
which have been prepared for external
use by the registrant or a principal un-
derwriter, as defined in Rule 405
(§ 230.405), in connection with the pro-
posed offering;

(ii) A statement as to the actual or
proposed use and distribution of the re-
ports or memoranda specified in para-
graph (a)(1)(i) of this section, identi-
fying each class of persons who have
received or will receive such reports or
memoranda and the number of copies
distributed to each such class;

(2) In the case of a registration state-
ment relating to a business combina-
tion as defined in Rule 145(a) (17 CFR
230.145(a)), exchange offer, tender offer
or similar transaction, any feasibility
studies, management analyses, fairness
opinions or similar reports prepared by
or for any of the parties to the subject
transaction in connection with such
transaction;

(3) Except in the case of a registrant
eligible to use Form S–2 or Form S–3
(§§ 239.12 or 239.13 of this chapter), any
engineering, management or similar
reports or memoranda relating to
broad aspects of the business, oper-
ations or products of the registrant,
which have been prepared within the
past twelve months for or by the reg-
istrant, any affiliate of the registrant
or any principal underwriter, as de-
fined in Rule 405 (§ 230.405), of the secu-
rities being registered except for:

(i) Reports solely comprised of rec-
ommendations to buy, sell or hold the
securities of the registrant, unless such
recommendations have changed within
the past six months; and

(ii) Any information contained in
documents already filed with the Com-
mission.

(4) Where there is a registration of an
at–the–market offering, as defined in
§ 242.100 of this chapter, of more than 10
percent of the securities outstanding,
where the offering includes securities
owned by officers, directors or affili-
ates of the registrant and where there
is no underwriting agreement, informa-
tion (i) concerning contractual ar-
rangements between selling security
holders of a limited group or of several
groups of related shareholders to com-
ply with the anti-manipulation rules
until the offering by all members of the

group is completed and to inform the
exchange, brokers and selling security
holders when the distribution by the
members of the group is over; or (ii)
concerning the registrant’s efforts to
notify members of a large group of un-
related sellers of the applicable Com-
mission rules and regulations;

(5) Where the registrant recently has
introduced a new product or has begun
to do business in a new industry seg-
ment or has made public its intentions
to introduce a new product or to do
business in a new industry segment,
and this action requires the investment
of a material amount of the assets of
the registrant or otherwise is material,
copies of any studies prepared for the
registrant by outside persons or any in-
ternal studies, documents, reports or
memoranda the contents of which were
material to the decision to develop the
product or to do business in the new
segment including, but not limited to,
documents relating to financial re-
quirements and engineering, competi-
tive, environmental and other consid-
erations, but excluding technical docu-
ments;

(6) Where reserve estimates are re-
ferred to in a document, a copy of the
full report of the engineer or other ex-
pert who estimated the reserves; and

(7) With respect to the extent of the
distribution of a preliminary pro-
spectus, information concerning:

(i) The date of the preliminary pro-
spectus distributed;

(ii) The dates or approximate dates of
distribution;

(iii) The number of prospective un-
derwriters and dealers to whom the
preliminary prospectus was furnished;

(iv) The number of prospectuses so
distributed;

(v) The number of prospectuses dis-
tributed to others, identifying them in
general terms; and

(vi) The steps taken by such under-
writers and dealers to comply with the
provisions of Rule 15c2–8 under the Se-
curities Exchange Act of 1934
(§ 240.15c2–8 of this chapter).

(b) Supplemental information de-
scribed in paragraph (a) of this section
shall not be required to be filed with or
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deemed part of the registration state-
ment. The information shall be re-
turned to the registrant upon request,
provided that:

(1) Such request is made at the time
such information is furnished to the
staff;

(2) The return of such information is
consistent with the protection of inves-
tors;

(3) The return of such information is
consistent with the provisions of the
Freedom of Information Act [5 U.S.C.
552]; and

(4) The information was not filed in
electronic format.

[47 FR 11439, Mar. 16, 1982, as amended at 58
FR 14669, 14670, Mar. 18, 1993; 62 FR 543, Jan.
3, 1997]

§ 230.419 Offerings by blank check
companies.

(a) Scope of the rule and definitions. (1)
The provisions of this section shall
apply to every registration statement
filed under the Act relating to an offer-
ing by a blank check company.

(2) For purposes of this section, the
term ‘‘blank check company’’ shall
mean a company that:

(i) Is a development stage company
that has no specific business plan or
purpose or has indicated that its busi-
ness plan is to engage in a merger or
acquisition with an unidentified com-
pany or companies, or other entity or
person; and

(ii) Is issuing ‘‘penny stock,’’ as de-
fined in Rule 3a51–1 (17 CFR 240.3a51–1)
under the Securities Exchange Act of
1934 (‘‘Exchange Act’’).

(3) For purposes of this section, the
term ‘‘purchaser’’ shall mean any per-
son acquiring securities directly or in-
directly in the offering, for cash or oth-
erwise, including promoters or others
receiving securities as compensation in
connection with the offering.

(b) Deposit of securities and proceeds in
escrow or trust account—(1) General. (i)
Except as otherwise provided in this
section or prohibited by other applica-
ble law, all securities issued in connec-
tion with an offering by a blank check
company and the gross proceeds from
the offering shall be deposited prompt-
ly into:

(A) An escrow account maintained by
an ‘‘insured depository institution,’’ as

that term is defined in section 3(c)(2) of
the Federal Deposit Insurance Act (12
U.S.C. 1813(C)(2)); or

(B) A separate bank account estab-
lished by a broker or dealer registered
under the Exchange Act maintaining
net capital equal to or exceeding $25,000
(as calculated pursuant to Exchange
Act Rule 15c3–1 (17 CFR 240.15c3–1), in
which the broker or dealer acts as
trustee for persons having the bene-
ficial interests in the account.

(ii) If funds and securities are depos-
ited into an escrow account maintained
by an insured depository institution,
the deposit account records of the in-
sured depository institution must pro-
vide that funds in the escrow account
are held for the benefit of the pur-
chasers named and identified in accord-
ance with 12 CFR 330.1 of the regula-
tions of the Federal Deposit Insurance
Corporation, and the records of the es-
crow agent, maintained in good faith
and in the regular course of business,
must show the name and interest of
each party to the account. If funds and
securities are deposited in a separate
bank account established by a broker
or dealer acting as a trustee, the books
and records of the broker-dealer must
indicate the name, address, and inter-
est of each person for whom the ac-
count is held.

(2) Deposit and investment of proceeds.
(i) All offering proceeds, after deduc-
tion of cash paid for underwriting com-
missions, underwriting expenses and
dealer allowances, and amounts per-
mitted to be released to the registrant
pursuant to paragraph (b)(2)(vi) of this
section, shall be deposited promptly
into the escrow or trust account; pro-
vided, however, that no deduction may
be made for underwriting commissions,
underwriting expenses or dealer allow-
ances payable to an affiliate of the reg-
istrant.

(ii) Deposited proceeds shall be in the
form of checks, drafts, or money orders
payable to the order of the escrow
agent or trustee.

(iii) Deposited proceeds and interest
or dividends thereon, if any, shall be
held for the sole benefit of the pur-
chasers of the securities.

(iv) Deposited proceeds shall be in-
vested in one of the following:
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(A) An obligation that constitutes a
‘‘deposit,’’ as that term is defined in
section 3(1) of the Federal Deposit In-
surance Act (12 U.S.C. 1813 (1));

(B) Securities of any open-end invest-
ment company registered under the In-
vestment Company Act of 1940 (15
U.S.C. 80a–1 et seq.) that holds itself
out as a money market fund meeting
the conditions of paragraphs (c)(2),
(c)(3), and (c)(4) of 17 CFR 270.2a–7 (Rule
2a–7) under the Investment Company
Act; or

(C) Securities that are direct obliga-
tions of, or obligations guaranteed as
to principal or interest by, the United
States.

NOTE TO § 230.419(B)(2)(IV): Issuers are cau-
tioned that investments in government secu-
rities are inappropriate unless such securi-
ties can be readily sold or otherwise disposed
of for cash at the time required without any
dissipation of offering proceeds invested.

(v) Interest or dividends earned on
the funds, if any, shall be held in the
escrow or trust account until the funds
are released in accordance with the
provisions of this section. If funds held
in the escrow or trust account are re-
leased to a purchaser of the securities,
the purchasers shall receive interest or
dividends earned, if any, on such funds
up to the date of release. If funds held
in the escrow or trust account are re-
leased to the registrant, interest or
dividends earned on such funds up to
the date of release may be released to
the registrant.

(vi) The registrant may receive up to
10 percent of the proceeds remaining
after payment of underwriting commis-
sions, underwriting expenses and dealer
allowances permitted by paragraph
(b)(2)(i) of this section, exclusive of in-
terest or dividends, as those proceeds
are deposited into the escrow or trust
account.

(3) Deposit of securities. (i) All securi-
ties issued in connection with the of-
fering, whether or not for cash consid-
eration, and any other securities issued
with respect to such securities, includ-
ing securities issued with respect to
stock splits, stock dividends, or similar
rights, shall be deposited directly into
the escrow or trust account promptly
upon issuance. The identity of the pur-
chaser of the securities shall be in-
cluded on the stock certificates or

other documents evidencing such secu-
rities. See also 17 CFR 240.15g–8 regard-
ing restrictions on sales of, or offers to
sell, securities deposited in the escrow
or trust account.

(ii) Securities held in the escrow or
trust account are to remain as issued
and deposited and shall be held for the
sole benefit of the purchasers, who
shall have voting rights, if any, with
respect to securities held in their
names, as provided by applicable state
law. No transfer or other disposition of
securities held in the escrow or trust
account or any interest related to such
securities shall be permitted other
than by will or the laws of descent and
distribution, or pursuant to a qualified
domestic relations order as defined by
the Internal Revenue Code of 1986 as
amended (26 U.S.C. 1 et seq.), or Title 1
of the Employee Retirement Income
Security Act (29 U.S.C. 1001 et seq.), or
the rules thereunder.

(iii) Warrants, convertible securities
or other derivative securities relating
to securities held in the escrow or trust
account may be exercised or converted
in accordance with their terms; pro-
vided, however, that securities received
upon exercise or conversion, together
with any cash or other consideration
paid in connection with the exercise or
conversion, are promptly deposited
into the escrow or trust account.

(4) Escrow or trust agreement. A copy
of the executed escrow or trust agree-
ment shall be filed as an exhibit to the
registration statement and shall con-
tain the provisions of paragraphs (b)(2),
(b)(3), and (e)(3) of this section.

(5) Request for supplemental infor-
mation. Upon request by the Commis-
sion or the staff, the registrant shall
furnish as supplemental information
the names and addresses of persons for
whom securities are held in the escrow
or trust account.

NOTE TO § 230.419(B): With respect to a
blank check offering subject to both Rule 419
and Exchange Act Rule 15c2–4 (17 CFR
240.15c2–4, the requirements of Rule 15c2–4
are applicable only until the conditions of
the offering governed by that Rule are met
(e.g., reaching the minimum in a ‘‘part-or-
none’’ offering). When those conditions are
satisfied, Rule 419 continues to govern the
use of offering proceeds.
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(c) Disclosure of offering terms. The
initial registration statement shall dis-
close the specific terms of the offering,
including, but not limited to:

(1) The terms and provisions of the
escrow or trust agreement and the ef-
fect thereof upon the registrant’s right
to receive funds and the effect of the
escrow or trust agreement upon the
purchaser’s funds and securities re-
quired to be deposited into the escrow
or trust account, including, if applica-
ble, any material risk of non-insurance
of purchasers’ funds resulting from de-
posits in excess of the insured
amounts; and

(2) The obligation of the registrant to
provide, and the right of the purchaser
to receive, information regarding an
acquisition, including the requirement
that pursuant to this section, pur-
chasers confirm in writing their invest-
ment in the registrant’s securities as
specified in paragraph (e) of this sec-
tion.

(d) Probable acquisition post-effective
amendment requirement. If, during any
period in which offers or sales are being
made, a significant acquisition be-
comes probable, the registrant shall
file promptly a post-effective amend-
ment disclosing the information speci-
fied by the applicable registration
statement form and Industry Guides,
including financial statements of the
registrant and the company to be ac-
quired as well as pro forma financial
information required by the form and
applicable rules and regulations. Where
warrants, rights or other derivative se-
curities issued in the initial offering
are exercisable, there is a continuous
offering of the underlying security.

(e) Release of deposited and funds secu-
rities—(1) Post-effective amendment for
acquisition agreement. Upon execution of
an agreement(s) for the acquisition(s)
of a business(es) or assets that will
constitute the business (or a line of
business) of the registrant and for
which the fair value of the business(es)
or net assets to be acquired represents
at least 80 percent of the maximum of-
fering proceeds, including proceeds re-
ceived or to be received upon the exer-
cise or conversion of any securities of-
fered, but excluding amounts payable
to non-affiliates for underwriting com-
missions, underwriting expenses, and

dealer allowances, the registrant shall
file a post-effective amendment that:

(i) Discloses the information speci-
fied by the applicable registration
statement form and Industry Guides,
including financial statements of the
registrant and the company acquired
or to be acquired and pro forma finan-
cial information required by the form
and applicable rules and regulations;

(ii) Discloses the results of the initial
offering, including but not limited to:

(A) The gross offering proceeds re-
ceived to date, specifying the amounts
paid for underwriter commissions, un-
derwriting expenses and dealer allow-
ances, amounts disbursed to the reg-
istrant, and amounts remaining in the
escrow or trust account; and

(B) The specific amount, use and ap-
plication of funds disbursed to the reg-
istrant to date, including, but not lim-
ited to, the amounts paid to officers,
directors, promoters, controlling share-
holders or affiliates, either directly or
indirectly, specifying the amounts and
purposes of such payments; and

(iii) Discloses the terms of the offer-
ing as described pursuant to paragraph
(e)(2) of this section.

(2) Terms of the offering. The terms of
the offering must provide, and the reg-
istrant must satisfy, the following con-
ditions.

(i) Within five business days after the
effective date of the post-effective
amendment(s), the registrant shall
send by first class mail or other equal-
ly prompt means, to each purchaser of
securities held in escrow or trust, a
copy of the prospectus contained in the
post-effective amendment and any
amendment or supplement thereto;

(ii) Each purchaser shall have no
fewer than 20 business days and no
more than 45 business days from the ef-
fective date of the post-effective
amendment to notify the registrant in
writing that the purchaser elects to re-
main an investor. If the registrant has
not received such written notification
by the 45th business day following the
effective date of the post-effective
amendment, funds and interest or divi-
dends, if any, held in the escrow or
trust account shall be sent by first
class mail or other equally prompt
means to the purchaser within five
business days;
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(iii) The acquisition(s) meeting the
criteria set forth in paragraph (e)(1) of
this section will be consummated if a
sufficient number of purchasers con-
firm their investments; and

(iv) If a consummated acquisition(s)
meeting the requirements of this sec-
tion has not occurred by a date 18
months after the effective date of the
initial registration statement, funds
held in the escrow or trust account
shall be returned by first class mail or
equally prompt means to the purchaser
within five business days following
that date.

(3) Conditions for release of deposited
securities and funds. Funds held in the
escrow or trust account may be re-
leased to the registrant and securities
may be delivered to the purchaser or
other registered holder identified on
the deposited securities only at the
same time as or after:

(i) The escrow agent or trustee has
received a signed representation from
the registrant, together with other evi-
dence acceptable to the escrow agent
or trustee, that the requirements of
paragraphs (e)(1) and (e)(2) of this sec-
tion have been met; and

(ii) Consummation of an acquisi-
tion(s) meeting the requirements of
paragraph (e)(2)(iii) of this section.

(4) Prospectus supplement. If funds and
securities are released from the escrow
or trust account to the registrant pur-
suant to this paragraph, the prospectus
shall be supplemented to indicate the
amount of funds and securities released
and the date of release.

NOTES TO § 230.419(E): 1. With respect to a
blank check offering subject to both Rule 419
and Exchange Act Rule 10b–9 (17 CFR 240.10b–
9), the requirements of Rule 10b–9 are appli-
cable only until the conditions of the offer-
ing governed by that Rule are met (e.g.,
reaching the minimum in a ‘‘part-or-none’’
offering). When those conditions are satis-
fied, Rule 419 continues to govern the use of
offering proceeds.

2. If the business(es) or assets are acquired
for cash, the fair value shall be presumed to
be equal to the cash paid. If all or part of the
consideration paid consists of securities or
other non-cash consideration, the fair value
shall be determined by an accepted standard,
such as bona fide sales of the assets or simi-
lar assets made within a reasonable time,
forecasts of expected cash flows, independent
appraisals, etc. Such valuation must be rea-
sonable at the time made.

(f) Financial statements. The reg-
istrant shall:

(1) Furnish to security holders au-
dited financial statements for the first
full fiscal year of operations following
consummation of an acquisition pursu-
ant to paragraph (e) of this section, to-
gether with the information required
by Item 303(a) of Regulation S–K (17
CFR 229.303(a)), no later than 90 days
after the end of such fiscal year; and

(2) File the financial statements and
additional information with the Com-
mission under cover of Form 8–K (17
CFR 249.308); provided, however, that
such financial statements and related
information need not be filed sepa-
rately if the registrant is filing reports
pursuant to Section 13(a) or 15(d) of the
Exchange Act.

[57 FR 18043, Apr. 28, 1992]

FORM AND CONTENT OF PROSPECTUSES

§ 230.420 Legibility of prospectus.
(a) The body of all printed

prospectuses and all notes to financial
statements and other tabular data in-
cluded therein shall be in roman type
at least as large and as legible as 10-
point modern type. However, (a) to the
extent necessary for convenient presen-
tation, financial statements and other
tabular data, including tabular data in
notes, and (b) prospectuses deemed to
be omitting prospectuses under rule 482
(17 CFR 230.482) may be in roman type
at least as large and as legible as 8-
point modern type. All such type shall
be leaded at least 2 points.

(b) Where a prospectus is distributed
through an electronic medium, issuers
may satisfy legibility requirements ap-
plicable to printed documents, such as
paper size, type size and font, bold-face
type, italics and red ink, by presenting
all required information in a format
readily communicated to investors,
and where indicated, in a manner rea-
sonably calculated to draw investor at-
tention to specific information.

[53 FR 3878, Feb. 10, 1988, as amended at 61
FR 24655, May 15, 1996]

§ 230.421 Presentation of information
in prospectuses.

(a) The information required in a pro-
spectus need not follow the order of the
items or other requirements in the
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