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followed in any proceeding under this
section.

[Board Order 58–142, 23 FR 9089, Nov. 22, 1958]

PART 320—INITIAL DETERMINA-
TIONS UNDER THE RAILROAD UN-
EMPLOYMENT INSURANCE ACT
AND REVIEWS OF AND APPEALS
FROM SUCH DETERMINATIONS
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§ 320.1 Introduction.

This part explains which units of the
Board are authorized to make initial
determinations with respect to entitle-
ment to benefits under the Railroad
Unemployment Insurance Act and
waiver of recovery of overpayments
under that Act. This part explains how
notice of such determinations is to be
communicated to the claimant and to
his or her base-year employer(s) and

how these determinations may be ap-
pealed.

[56 FR 65679, Dec. 18, 1991]

§ 320.2 Definitions.

As used in this part—
Base-year employer means the railroad

employer(s) for whom a claimant
worked and earned compensation cred-
itable under the Railroad Unemploy-
ment Insurance Act during the base
year. The base year is the calendar
year immediately preceding the benefit
year for which a claim is being filed. A
benefit year is generally the period
July 1 through the following June 30.

Party means the claimant, the base-
year employer(s), or any person so des-
ignated under this part.

[56 FR 65679, Dec. 18, 1991]

§ 320.5 Initial determinations.

An initial determination shall be
made with respect to each claim for
unemployment or sickness benefits by
the appropriate adjudicating office as
provided by § 320.6 of this part. Prior to
making an initial determination the
Board shall provide the claimant’s
base-year employer(s) and most recent
employer if different with notice that a
claim has been filed and that the em-
ployer(s) has an opportunity to submit
information which may be pertinent to
the adjudication of the claim. The ad-
judicating office shall make its deter-
mination on the basis of the claimant’s
application and claim and any relevant
information or evidence including any
information received from the base-
year employer(s). A determination al-
lowing payment of an initial claim
shall not establish a presumption that
benefits for subsequent claims in the
same period of unemployment or sick-
ness are also payable. The Director of
Unemployment and Sickness Insurance
shall issue instructions with respect to
the adjudication of claims and initial
determination on such claims. If it is
found that only part of the benefits
claimed may initially be paid, a partial
payment shall be made prior to a final
decision on the whole claim.

[56 FR 65679, Dec. 18, 1991]
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§ 320.6 Adjudicating office.

(a) The term ‘‘adjudicating office’’
means any subordinate office of the
Board which is authorized to make ini-
tial determinations and reconsider-
ation decisions with respect to claims
for benefits. The following paragraphs
state which offices of the Board are ad-
judicating offices and define their au-
thority to make determinations or de-
cisions.

(b) District offices. Board district of-
fices are authorized to make initial de-
terminations on the following issues
relating to eligibility for unemploy-
ment or sickness benefits, as the case
may be:

(1) Availability for work;
(2) Voluntary leaving of work, with

or without good cause;
(3) Failure to accept work or apply

for work or failure to report to an em-
ployment office;

(4) Timely registration for unemploy-
ment benefits under § 325.2 of this chap-
ter and timely filing of claims for sick-
ness benefits under § 335.4(c) of this
chapter;

(5) Receipt of remuneration for
claimed days of unemployment or sick-
ness, as the case may be;

(6) Mileage or work restrictions and
stand-by or lay-over rules;

(7) Whether the claimant’s unemploy-
ment is due to a strike.

(c) Regional offices. Board regional of-
fices are authorized to make deter-
minations on any of the issues listed in
paragraph (b) of this section. In addi-
tion, regional offices are authorized to
make initial determinations on the fol-
lowing issues:

(1) Erroneous payment of benefits, in-
cluding fraud;

(2) Applicability of the disqualifica-
tion in section 4(a–2)(iii) of the Rail-
road Unemployment Insurance Act if
the claimant’s unemployment results
from a strike against a non-railroad
employer by which he is employed;

(3) Determination of the amount of
the Board’s claim for reimbursement
from pay for time lost payments under
section 2(f) of the Railroad Unemploy-
ment Insurance Act or damages for
personal injury under section 12(o) of
the Railroad Unemployment Insurance
Act.

(d) Division of Program Operations.
The Division of Program Operations,
Bureau of Unemployment and Sickness
Insurance, is authorized to make ini-
tial determinations on all issues of eli-
gibility for unemployment and sick-
ness benefits as set forth in paragraphs
(b) and (c) of this section, and on any
other issue not reserved to the Director
by paragraph (e) of this section.

(e) Bureau of Unemployment and Sick-
ness Insurance. The Director of Unem-
ployment and Sickness Insurance, or
his designee, shall adjudicate:

(1) All requests for waiver of recovery
of an erroneous payment;

(2) Applicability of the disqualifica-
tion in section 4(a–2)(iii) of the Rail-
road Unemployment Insurance Act if
the claimant’s unemployment results
from a strike against a railroad em-
ployer by which he is employed; and

(3) Offers of compromise of debts
arising out of the benefit provisions of
the Railroad Unemployment Insurance
Act. The decision to waive recovery or
to accept a compromise shall be made
only by the Director. The Director
shall also decide whether a plan sub-
mitted by an employer or other person
or company qualifies as a nongovern-
mental plan for unemployment, sick-
ness or maternity insurance, within
the meaning of section 1(j) of the Rail-
road Unemployment Insurance Act.

[53 FR 2486, Jan. 28, 1988, as amended at 60
FR 28534, June 1, 1995]

§ 320.8 Notice of initial determination.
(a) Benefits payable. If benefits are

payable for a claim, no special notice
of the award will be issued to the
claimant. A notice of the award will be
sent to the base-year employer(s). The
amount of benefits due will be certified
to the United States Treasury Depart-
ment for payment.

(b) Benefits not payable. If an initial
determination results in denial of a
claim, either in whole or in part, the
adjudicating office shall issue a notice
of the denial within 15 days of the date
that it makes its determination. The
notice shall explain the basis for the
denial of benefits and shall set forth
what steps the claimant can take to
contest the denial.

(c) Communication of notice of denial.
When the adjudicating office mails the

VerDate 27<APR>2000 11:11 May 02, 2000 Jkt 190058 PO 00000 Frm 00476 Fmt 8010 Sfmt 8010 Y:\SGML\190058T.XXX pfrm07 PsN: 190058T



477

Railroad Retirement Board § 320.10

denial notice to the claimant’s address
of record, it shall be considered that
notice of the denial has been commu-
nicated to the claimant on the date of
mailing such notice. If the adjudi-
cating office has been notified that a
claimant has an attorney or other rep-
resentative helping him or her with the
claim, a copy of the denial notice shall
be sent to the attorney or such other
representative.

[53 FR 2486, Jan. 28, 1988, as amended at 56
FR 65679, Dec. 18, 1991]

§ 320.9 Notice of erroneous benefit
payment.

(a) Content of notice. When an adjudi-
cating office determines that benefits
were paid erroneously, that office shall
issue to the claimant a notice of the
amount of the erroneous payment and
the basis for the determination. The
notice shall include a statement telling
the claimant of his or her right to re-
quest reconsideration of the deter-
mination, of the provisions for waiver
and of his or her right to request waiv-
er.

(b) Communication of notice of erro-
neous payment. When the adjudicating
office mails the erroneous payment no-
tice to the claimant’s address of
record, it shall be considered that no-
tice of the erroneous payment has been
communicated to the claimant on the
date of mailing such notice. If the adju-
dicating office has been notified that a
claimant has an attorney or other rep-
resentative helping him or her with the
claim, a copy of the erroneous payment
notice shall be sent to the attorney or
such other representative.

[53 FR 2486, Jan. 28, 1988]

§ 320.10 Reconsideration of initial de-
termination.

(a) Request. A claimant shall have the
right to request reconsideration of an
initial determination under § 320.5 of
this part which denies in whole or in
part his or her claim for benefits. A
claimant shall have the right to re-
quest reconsideration of a notice of
overpayment under § 320.9 of this part.
The base-year employer(s) shall have
the right to request reconsideration of
an initial determination under § 320.5 of
this part which awards in whole or in

part a claimant’s claim for benefits. A
reconsideration request shall be made
in writing and addressed to the adjudi-
cating office that issued the initial de-
termination and must be received by
the adjudicating office no later than 60
days from the date of the notice of the
initial decision.

(b) Review of evidence. Upon request,
the party requesting reconsideration
shall have an opportunity to review all
evidence and documents that pertain
to the initial determination. The Board
shall made all reasonable efforts to
protect the identity of the source of ad-
verse evidence.

(c) Notice of decision. The adjudicating
office shall, as soon as possible, render
a decision on the request for reconsid-
eration. If a decision rendered by a dis-
trict office, as the adjudicating office,
sustains the initial determination, ei-
ther in whole or in part, the decision
shall be referred to the appropriate re-
gional office for review prior to
issuance. The party who requested re-
consideration shall be notified, in writ-
ing, of the decision on reconsideration
no later than 15 days from the date of
the decision or, where the regional of-
fice has conducted a review of the deci-
sion, within 7 days following the com-
pletion of the review. If the decision re-
sults in denial of benefits, the claimant
shall be notified of the right to appeal
as provided in § 310.12 of this part. If
the decision results in payment of ben-
efits, the base-year employer(s) shall
be notified of the right to appeal as
provided in § 310.12 of this part.

(d) Right to further review of initial de-
termination. The right to further review
of a determination made under § 310.5
or § 320.6 of this part shall be forfeited
unless a written request for reconsider-
ation is filed within the time period
prescribed in this section or good cause
is shown by the party requesting recon-
sideration for failing to file a timely
request for reconsideration.

(e) Timely request for reconsideration.
In determining whether either the
claimant or the base-year employer(s)
has good cause for failure to file a
timely request for reconsideration, the
adjudicating office shall consider the
circumstances which kept either the
claimant or the base-year employer(s)
from filing the request on time and
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whether any action by the Board mis-
led either of them. Examples of cir-
cumstances where good cause may
exist include, but are not limited to:

(1) A serious illness which prevented
the claimant from contacting the
Board in person, in writing, or through
a friend, relative or other person;

(2) A death or serious illness in the
claimant’s immediate family which
prevented him or her from filing;

(3) The destruction of important and
relevant records;

(4) A failure to be notified of a deci-
sion; or

(5) The existence of an unusual or un-
avoidable circumstance which dem-
onstrates that either the claimant or
the base-year employer(s) would not
have known of the need to file timely
or which prevented either of them from
filing in a timely manner.

[56 FR 65679, Dec. 18, 1991]

§ 320.11 Request for waiver of recov-
ery.

(a) Time limitation. The claimant shall
have 30 days from the date of the noti-
fication of the erroneous payment de-
termination in which to file a request
for waiver, except that where an erro-
neous payment is not subject to waiver
in accordance with § 340.10(e) of this
chapter, waiver may not be requested
and recovery will not be stayed. Such
requests shall be made in writing and
be filed by mail or in person at any
Board office. The claimant shall, along
with the request, submit any evidence
and argument which he or she would
like to present in support of his or her
case. A request solely for reconsider-
ation of an overpayment shall not be
considered a request for waiver under
this section but shall be treated as a
request for reconsideration under
§ 320.10 of this part.

(b) Recovery action. Where a claimant
has made a timely request for waiver of
recovery, no action will be taken to re-
cover the erroneous payment by setoff
against current benefits prior to a deci-
sion on such request; provided however,
That the Board may, prior to a deci-
sion, withhold the amount of the erro-
neous payment from benefit payments
under any of the following cir-
cumstances:

(1) The claimant admits he or she
was at fault in causing the overpay-
ment;

(2) The claimant is found to have
committed fraud;

(3) The claimant authorizes recovery
by setoff or agrees to repayment; or

(4) The amount of erroneous payment
is not subject to waiver or provided for
in § 340.10(e) of this chapter.

(c) Review of evidence. Upon request,
the claimant shall have an opportunity
to review all evidence and documents
that pertain to the erroneous payment
determination.

(d) Decision. The Director of Unem-
ployment and Sickness Insurance shall
make a decision on the claimant’s re-
quest for waiver of recovery and shall
notify the claimant accordingly. The
decision of the Director shall include
the basis of the decision, setting forth
his or her reasons for the decision in-
cluding the impact, if any, of any evi-
dence submitted by the base-year or
last employer. If the Director decides
that waiver of recovery is not appro-
priate, the adjudicating office shall
wait 15 days from the date of the noti-
fication of the waiver decision before
taking any action to recover the erro-
neous payment. If the Director decides
that recovery should be waived, any
amount of the erroneous payment so
waived but previously recovered by
setoff shall be refunded to the claim-
ant.

(e) Appeal. If the Director of Unem-
ployment and Sickness Insurance de-
cides that waiver of recovery is not ap-
propriate, the claimant shall have the
right to appeal such decision as pro-
vided under § 320.12 of this part.

(f) Requests made after 30 days. Noth-
ing in this section shall be taken to
mean that waiver of recovery will not
be considered in those cases where the
request for waiver is not filed within 30
days, but action to recover the erro-
neous payment will not be deferred if
such a request is not timely filed. Fur-
ther, it shall not be considered that a
claimant prejudices his or her request
for waiver by tendering all or a portion
of the erroneous payment or by select-
ing a particular method for repaying
the debt. However, no waiver consider-
ation will be given to any debt which is
settled by compromise.
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(g) Evidence provided by base-year em-
ployer(s) and most recent employer, if dif-
ferent. In making a decision under
paragraph (d) of this section, the Direc-
tor of Unemployment and Sickness In-
surance shall consider all evidence of
record including any evidence sub-
mitted by the claimant’s base-year em-
ployer(s) and the most recent em-
ployer, if different. Where a claimant
has requested waiver the Director shall
notify his or her base-year employer(s)
and the most recent employer, if dif-
ferent, of the right to submit, within 30
days, any information which may be
pertinent to the waiver decision.

[56 FR 65680, Dec. 18, 1991]

§ 320.12 Appeal to the Bureau of Hear-
ings and Appeals.

Any party aggrieved by a decision
under § 320.10 of this part or a claimant
aggrieved by decision under § 320.11 of
this part may appeal such decision to
the Bureau of Hearings and Appeals.
Such an appeal shall be made by filing
the form prescribed by the Board. The
appeal must be filed with the Bureau of
Hearings and Appeals within 60 days
from the date upon which the notice of
the decision on reconsideration or
waiver of recovery was mailed to either
a claimant or the base-year em-
ployer(s). If no appeal is filed within
the time limits specified in this sec-
tion, the decision of the adjudicating
office under § 320.10 or § 320.11 of this
part shall be considered final and no
further review of such decision shall be
available unless the hearings officer
finds that there was good cause for the
failure to file a timely appeal as de-
scribed in § 320.10 of this part.

[56 FR 65680, Dec. 18, 1991]

§ 320.18 Hearings officer.
Within a reasonable time after a

party has filed a properly executed ap-
peal, the Director of Hearings and Ap-
peals shall appoint a hearings officer to
act in the appeal. Such hearings officer
shall not have any interest in the par-
ties or in the outcome of the pro-
ceeding, shall not have directly partici-
pated in the initial determination from
which the appeal is made, and shall not
have any other interest in the matter
which might prevent a fair and impar-

tial hearing. In any case in which em-
ployee status or creditability of com-
pensation is an issue, the hearings offi-
cer shall receive evidence and report to
the Board thereon with recommenda-
tions. In all other cases, the hearings
officer shall consider and decide the ap-
peal; in each such case where the hear-
ings officer determines that an issue of
fact exists, the parties shall have the
right to a hearing.

[56 FR 65680, Dec. 18, 1991]

§ 320.19 Election to participate.
(a) Claimant files an appeal. Where the

claimant has filed an appeal under
§ 320.12 of this part the hearings officer
shall notify the claimant’s base-year
employer(s) that such an appeal has
been filed and shall provide the base-
year employer with a statement of
issues on appeal. The hearings officer
shall inform the base-year employer(s)
that such employer(s) shall have a
right to be present at any hearing
which is to be held under this part and
the right to submit evidence with re-
spect to the issues on appeal. Within 30
days of the date of such notice a base-
year employer shall provide the hear-
ings officer with a statement in writing
which summarizes the evidence which
such employer intends to present with
respect to the issues on appeal, which
indicates whether the employer wishes
to be present at any hearing which
may be held, and which designates who
will represent the employer with re-
spect to the appeal. An employer who
fails to respond in the time prescribed
shall be barred from further participa-
tion in the appeal and shall forfeit any
further right to review as provided for
in this part.

(b) Base-year employer files an appeal.
Where a base-year employer files an
appeal under § 320.12 of this part, the
hearings officer shall notify the claim-
ant that such an appeal has been filed
and shall provide the claimant with a
statement of issues on appeal. The
hearings officer shall inform the claim-
ant that he or she or a duly authorized
representative shall have a right to be
present at any hearing which is to be
held under this part and the right to
submit evidence with respect to the
issues on appeal. Within 30 days of the
date of such notice the claimant shall
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file with the hearings officer an elec-
tion to participate in the appeal. A
claimant who fails to file an election in
the time prescribed shall be barred
from further participation in the ap-
peal and shall forfeit any right of re-
view as provided for in this part.

[56 FR 65680, Dec. 18, 1991]

§ 320.20 Powers of hearings officer.

In the development of an appeal, the
hearings officer shall have the power to
hold hearings, require and compel the
attendance of witnesses, administer
oaths, take testimony, and make all
necessary investigations.

§ 320.22 Notice of hearing.

(a) Notification of parties. In any case
in which an oral hearing is to be held,
the hearings officer shall schedule a
time and place for the conduct of the
hearing. The hearings officer shall
promptly notify the party or parties to
the proceeding by mail as to said time
and place for the hearing. The notice
shall include a statement of the spe-
cific issues involved in the case. The
hearings officer shall make every effort
to hold the hearing within 150 days
after the date the appeal is filed.

(b) Notice of objection. A party to the
proceeding may object to the time and
place of the hearing, or as to the stated
issues to be resolved, by filing a writ-
ten notice of objection with the hear-
ings officer. The notice of objection
shall clearly set forth the matter ob-
jected to and the reasons for such ob-
jection, and, if the matter objected to
is the time and place of the hearing,
said notice shall further state that par-
ty’s choice as to the time and place for
the hearing. Said notice of objection
shall be filed at the earliest practicable
time, but in no event shall said notice
be filed later than five business days
prior to the scheduled date of the hear-
ing.

(c) Ruling on objection. The hearings
officer shall rule on any objection
timely filed by a party under this sec-
tion and shall notify the party of his or
her ruling thereon. The hearings officer
may for good cause shown, or upon his
or her own motion, reschedule the time
and/or place of the hearing. The hear-
ings officer also may limit or expand

the issues to be resolved at the hear-
ing.

(d) Failure to appear or to file objection.
If neither a party nor his or her rep-
resentative appears at the time and
place scheduled for the hearing, that
party shall be deemed to have waived
his or her right to an oral hearing un-
less said party either filed with the
hearings officer a notice of objection
showing good cause why the hearing
should have been rescheduled, which
notice was timely filed but not ruled
upon, or, within 10 days following the
date on which the hearing was sched-
uled, said party files with the hearings
officer a motion to reschedule the
hearing showing good cause why nei-
ther the party nor his or her represent-
ative appeared at the hearing and fur-
ther showing good cause as to why said
party failed to file at the prescribed
time any notice of objection to the
time and place of the hearing.

(e) Rescheduling the hearing. If the
hearings officer finds either that a no-
tice of objection was timely filed show-
ing good cause to reschedule the hear-
ing, or that the party has within 10
days following the date of the hearing
filed a motion showing good cause for
failure to appear and to file a notice of
objection, the hearings officer shall re-
schedule the hearing. If the hearings
officer finds that the hearing shall not
be rescheduled, he or she shall so no-
tify the party in writing.

[53 FR 2488, Jan. 28, 1988]

§ 320.25 Hearing of appeal.

(a) Manner of conducting hearing. The
hearing shall be informal, fair, and im-
partial, and shall be conducted in such
manner as to ascertain the substantial
rights of the parties.

(b) Compilation of evidence. Any party,
or his duly authorized representative,
shall be afforded full opportunity to
present further evidence upon any con-
troversial question of fact, orally or in
writing, or by means of exhibits; to ex-
amine and cross-examine witnesses,
and to present argument. If, in the
judgment of the hearings officer, evi-
dence not offered is available and rel-
evant, and is material to the merits of
the appeal, the hearings officer shall
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obtain such evidence upon his own ini-
tiative. The hearings officer shall pro-
tect the record against scandal, imper-
tinence and irrelevancies, but the tech-
nical rules of evidence shall not apply.

(c) Where no oral hearing required.
Where the hearings officer finds that
no factual issues are presented by an
appeal, and the only issues raised by
the parties are issues concerning the
application or interpretation of law,
the parties or their representatives
shall be afforded full opportunity to
submit written argument in support of
their position but no oral hearing shall
be held.

(d) Hearing by telephone. In the discre-
tion of the hearings officer and with
the approval of the Director of Hear-
ings and Appeals and agreement of all
parties, any hearing required under
this part may be conducted by tele-
phone conference.

[Board Order 58–142, 23 FR 9090, Nov. 22, 1958,
as amended at 56 FR 65681, Dec. 18, 1991]

§ 320.28 Development of record.
All evidence presented by any party

or by his duly authorized representa-
tive, and all evidence developed by the
hearings officer, shall be preserved.
Such evidence, together with a record
of the arguments, oral or written, and
the file previously made in the adju-
dication of the claim, shall constitute
the record. After an appeal from an ini-
tial determination is filed, the com-
pilation of the record shall be initiated
by the inclusion therein of the file
made in the adjudication of the claim;
the compilation of the record shall be
kept up to date by the prompt addition
thereto of all parts of the record subse-
quently developed. The entire record at
any time during the pendency of an ap-
peal shall be available for examination
by any party or by his duly authorized
representative.

[42 FR 29302, June 8, 1977, as amended at 56
FR 65681, Dec. 18, 1991]

§ 320.30 Decision or report of hearings
officer.

As soon as practicable after the com-
pletion of the record, the hearings offi-
cer shall render his decision, or submit
his report to the Board, as may be ap-
propriate in the case. The decision or

report shall be based on the record and
shall be in writing. Such decision shall
contain a brief statement of (a) the
issue or issues raised, (b) the evidence
submitted, (c) findings of fact, (d) the
decision made, and (e) the reasons
therefor. Such report shall contain a
statement of (1) the issue or issues
raised, (2) the evidence submitted, (3)
findings of fact, (4) conclusions of law,
(5) recommendations as to the decision
to be made by the Board, and (6) such
discussion of the foregoing as the hear-
ings officer may desire to present to
the Board. Within 15 days after ren-
dition of the decision or submission of
the report, a copy of the decision or re-
port shall be mailed to each party at
the last address of record. In the case
of a report, a copy of the transcript of
the hearing, if any was held, shall also
be mailed to each party.

[Board Order 66–84, 31 FR 10181, July 28, 1966,
as amended at 56 FR 65681, Dec. 18, 1991]

§ 320.32 Effect of decision of hearings
officer.

A decision of the hearings officer,
subject to review as hereinafter pro-
vided, shall be binding upon any adju-
dicating office and upon all parties;

(a) With respect to the initial deter-
mination involved, and

(b) With respect to other initial de-
terminations, irrespective of whether
they have been appealed, which in-
volved the same parties and which were
based upon the same issue or issues de-
termined in the decision of the hear-
ings officer.

[56 FR 65681, Dec. 18, 1991]

§ 320.35 Review of decision of hearings
officer on motion of Board.

The Board may, on its own motion,
review a decision of the hearings offi-
cer on the basis of the evidence pre-
viously submitted in the case, and may
designate any employee of the Board to
take additional evidence and to report
his findings to the Board.

§ 320.38 Appeal to Board from decision
of hearings officer.

Any claimant aggrieved by a decision
of the hearings officer and any base-
year employer(s) whose employee was
awarded benefits, who participated in
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the appeal before the hearings officer,
may appeal to the Board for review of
the decision.

[56 FR 65681, Dec. 18, 1991]

§ 320.39 Execution and filing of appeal
to Board from decision of hearings
officer.

An appeal to the Board from the deci-
sion of a hearings officer shall be filed
on the form provided by the Board and
shall be executed in accordance with
the instructions on the form. Such ap-
peal shall be filed within 60 days from
the date upon which notice of the deci-
sion of the hearings officer was mailed
to the parties. The right to further re-
view of a decision of a hearings officer
shall be forfeited unless formal final
appeal is filed in the manner and with-
in the time prescribed in this section.
However, when a party fails to file an
appeal before the Board within the
time prescribed in this section, the
Board may waive this requirement if,
along with the final appeal, the party
in writing requests an extension of
time. The request for an extension of
time must give the reasons why the
final appeal form was not filed within
the time limit prescribed in this sec-
tion. If in the judgment of the Board
the reasons given establish that the
party has good cause for not filing the
final appeal form within the time limit
prescribed, the Board will consider the
appeal to have been filed in a timely
manner. The Board will use the stand-
ards found in § 320.10(e) of this chapter
in determining if good cause exists.

(Approved by the Office of Management and
Budget under control number 3220–0020)

[56 FR 65681, Dec. 18, 1991]

§ 320.40 Procedure before Board on
appeal from decision of hearings of-
ficer.

Upon the filing of an appeal to the
Board from a decision of a hearings of-
ficer, the Secretary to the Board shall
notify all parties to the decision of the
hearings officer that an appeal has
been filed. The parties shall not have
the right to submit additional evi-
dence, except that:

(a) The Board may permit the sub-
mission of additional evidence upon a
showing by a party that he or she has

additional evidence to present which,
for valid reasons, he or she was unable
to present at an earlier stage;

(b) The Board may request the sub-
mission of additional evidence; and

(c) The Board may designate any em-
ployee of the Board to take additional
evidence and to report his or her find-
ings to the Board. Any such additional
evidence shall be submitted in such
manner as the Board may indicate and
shall be included in the record.

[56 FR 65681, Dec. 18, 1991]

§ 320.41 Procedure before Board after
submission of report by hearings of-
ficer.

(a) After submission to the Board of
a hearings officer’s report, in an appeal
involving employee status or the cred-
itability of compensation, any party to
the proceeding may, within twenty
days after the mailing to him of a copy
of the report, file with the Board and
serve upon other parties by mailing to
their last addresses of record such ex-
ceptions in writing as he desires to
make to the hearings officer’s findings
of fact and conclusions of law. Each ex-
ception shall specifically designate the
particular finding of fact or conclusion
of law to which exception is taken, and
shall set forth in detail the grounds of
the exception. General exceptions and
exceptions not specifically directed to
particular findings of fact or conclu-
sions of law will not be considered.
Each party shall have ten days after
the receipt of exceptions taken by
other parties in which to file with the
Board replies to the exceptions. The
Board may, upon the application of any
party and for cause shown, extend the
time for filing and serving of excep-
tions or filing of replies thereto. The
hearings officer’s report shall be advi-
sory but shall be presumed to be cor-
rect. Findings of fact to which no ex-
ceptions are taken will, subject only to
the power of the Board to reject or
modify, stand confirmed.

(b) Further argument will not be per-
mitted except upon a showing by any
party that he has arguments to present
which for valid reasons he was unable
to present at an earlier stage, and in
cases in which the Board requests fur-
ther elaboration of arguments. In such
cases, the further argument shall be
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submitted orally or in writing, as the
Board may indicate in each case, and
shall be subject to such restrictions as
to form, subject matter, length, and
time as the Board may indicate.

§ 320.42 Decision of Board.
The decision of the Board, whether

on an appeal to the Board from a deci-
sion of a hearings officer, or after sub-
mission of a report by a hearings offi-
cer, shall be made upon the basis of the
record established in accordance with
the foregoing sections. Notice of such
decision, together with the Board’s
findings of fact and conclusions of law
in connection therewith, shall, within
15 days from the date on which the de-
cision is made, be mailed to the parties
at the latest addresses furnished by
them. Subject only to judicial review
in accordance with § 320.45, the decision
of the Board shall be final and conclu-
sive for all purposes:

(a) With respect to the initial deter-
mination involved, and

(b) With respect to other initial de-
terminations, irrespective of whether
they have been appealed, which involve
the same parties and which were based
on the same issue or issues determined
in the decision of the Board. In a case
in which there has been a hearings offi-
cer’s report, in an appeal involving em-
ployee status or the creditability of
compensation, the decision of the
Board on all issues determined in such
decision shall be final and conclusively
establish all rights and obligations,
arising under the Act, of every party
notified as hereinabove provided of his
or her right to participate in the pro-
ceedings.

[Board Order 66–84, 31 FR 10181, July 28, 1966,
as amended at 56 FR 65681, Dec. 18, 1991]

§ 320.45 Judicial review.
Upon being notified of a decision of

the Board made (a) upon review, on the
Board’s own motion, of a decision of a
hearings officer, or (b) upon an appeal
to the Board, an aggrieved party may
obtain judicial review of such final de-
cision, by filing a petition for review
within ninety days after the date on
which notice of such decision was
mailed to him, or within such further
time as the Board may allow, in the
U.S. Court of Appeals for the circuit in

which the party resides or will have
had his principal place of business or
principal executive office, or in the
U.S. Court of Appeals for the Seventh
Circuit or in the Court of Appeals for
the District of Columbia.

[Board Order 58–142, 23 FR 9090, Nov. 22, 1958,
as amended at 56 FR 65682, Dec. 18, 1991]

§ 320.48 Representatives of parties.

In the event a party to any pro-
ceeding within the Board, under the
preceding regulations in this part, de-
sires to be represented by another per-
son, he shall file with the Board prior
to the time of such representation a
power of attorney signed by him and
naming such other person as the person
authorized to represent him: Provided,
however, That without requiring such
power of attorney the Board may rec-
ognize as the duly authorized rep-
resentative of the claimant the person
designated by the claimant’s railway
labor organization to act in behalf of
members of that organization on such
matters whenever such representative
acts or appears for such claimant.

§ 320.49 Determination of date of fil-
ing.

For purposes of this part the date of
filing of any document or form shall be
the date of receipt at an office of the
Board. By agreement between a base-
year employer and the Board any docu-
ment required to be filed with the
Board or any notice required to be sent
to the employer may be transmitted by
electronic mail.

[56 FR 65682, Dec. 18, 1991]

PART 322—REMUNERATION

Sec.
322.1 Introduction.
322.2 General definition of remuneration.
322.3 Determining the days with respect to

which remuneration is payable or ac-
crues.

322.4 Consideration of evidence.
322.5 Payments under vacation agreements.
322.6 Pay for time lost.
322.7 Dismissal, coordination, and separa-

tion allowances.
322.8 Miscellaneous income.
322.9 Subsidiary remuneration.

AUTHORITY: 45 U.S.C. 362(l).
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