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the agency includes, in addition to the
position taken by the agency in the ad-
versary adjudication, the action or fail-
ure to act by the agency upon which
the adversary adjudication is based.
The burden of proof that an award
should not be made to an ineligible pre-
vailing applicant because the agency’s
position was substantially justified is
on the agency counsel, who may avoid
an award by showing that its position
was reasonable in law and fact.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding,
if the applicant has falsified the appli-
cation (including documentation) or
net worth exhibit or if special cir-
cumstances make the award sought un-
just.

§ 14.130 Allowable fees and expenses.
(a) No award for the fee of an attor-

ney or agent under these rules may ex-
ceed $75.00 per hour. However, an award
may also include the reasonable ex-
penses of the attorney, agent or wit-
ness as a separate item, if the attor-
ney, agent or witness ordinarily
charges clients separately for such ex-
penses.

(b) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the adjudicative offi-
cer shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for the kind
and quality of services furnished in the
community in which the attorney,
agent or witness ordinarily performs
services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in the
light of the difficulty or complexity of
the issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(c) The reasonable cost of any study,
analysis, engineering report, test,
project, or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ices does not exceed the prevailing rate
for similar services, and the study or

other matter was necessary for prepa-
ration of the applicant’s case.

§ 14.135 Rulemaking on maximum
rates for attorney fees.

Any person may file with the Depart-
ment a petition for rulemaking to in-
crease the maximum rate for attorney
fees as provided in 5 U.S.C.
504(b)(1)(A)(ii), in accordance with 24
CFR part 10. The petition should iden-
tify the rate the petitioner believes the
Department should establish and the
types of proceedings in which the rate
should be used. It should also explain
fully the reasons why the higher rate is
warranted. The Department will re-
spond to the petition in accordance
with 24 CFR 10.20(b).

§ 14.140 Awards against other agen-
cies.

If an applicant is entitled to an
award because it prevails over another
agency of the United States that par-
ticipates in a proceeding before the De-
partment and takes a position that is
not substantially justified, the award
or an appropriate portion of the award
shall be made against that agency.

Subpart B—Information Required
From Applicants

§ 14.200 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
The application shall show that the ap-
plicant has prevailed and identify the
position of the Department or other
agencies that the applicant alleges was
not substantially justified. Unless the
applicant is an individual, the applica-
tion shall also state the number of em-
ployees of the applicant and describe
briefly the type and purpose of its or-
ganization or business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
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in section 501(c)(3) of the Internal Rev-
enue Code, 26 U.S.C. 501(c)(3), or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act, 12
U.S.C. 1141j(a).

(c) If the applicant is a partnership,
corporation, association, or organiza-
tion, or a sole owner of an unincor-
porated business, the applicant shall
state that it did not have more than 500
employees at the time the proceeding
was initiated, giving the number of its
employees and describing briefly the
type and purpose of its organization or
business.

(d) The application shall also itemize
the amount of fees and expenses for
which an award is sought.

(e) The application also may include
any other matters that the applicant
wishes the Department to consider in
determining whether and in what
amount an award should be made.

(f) The application shall be signed by
the applicant or an authorized officer
with respect to the eligibility of the
applicant and by the attorney of the
applicant with respect to fees and ex-
penses sought. The application shall
contain or be accompanied by a written
verification under oath or affirmation
under penalty of perjury that the infor-
mation provided in the application and
all accompanying material is true and
complete to the best of the applicant’s
or authorized officer’s information and
belief.

(Approved by the Office of Management and
Budget under control number 2510–0001)

§ 14.205 Net worth exhibit.
(a) Each applicant except a qualified

tax-exempt organization or a qualified
cooperative association must submit
with its application a detailed exhibit
showing the net worth of the applicant
and any affiliates (as defined in
§ 14.120(f) of this part) when the pro-
ceeding was initiated. The exhibit may
be in any form convenient to the appli-
cant that provides full disclosure of the
applicant’s and its affiliates’ assets and

liabilities, and is sufficient to deter-
mine whether the applicant qualifies
under the standards of the Act and this
part. The adjudicative officer may re-
quire an applicant to file additional in-
formation to determine its eligibility
for an award.

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or
obligations incurred by, the applicant
or any affiliate, occurring in the one-
year period before the date on which
the proceeding was initiated, that re-
duced the net worth of the applicant
and its affiliates below the applicable
net worth ceiling. If there were no such
transactions, the applicant shall so
state.

(c) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the adjudicative officer in a
sealed envelope labeled ‘‘Confidential
Financial Information,’’ accompanied
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information
sought to be withheld and explain, in
detail, why it falls within one or more
of the specific exemptions from manda-
tory disclosure under the Freedom of
Information Act (5 U.S.C. 552(b) (1)–(9)),
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on
counsel representing the agency
against which the applicant seeks an
award, but need not be served on any
other party to the proceeding. If the
adjudicative officer finds that the in-
formation should not be withheld from
disclosure, it shall be placed in the
public record of the proceeding. Other-
wise, any request to inspect or copy
the exhibit shall be disposed of in ac-
cordance with the Department’s estab-
lished procedures under the Freedom of
Information Act, 24 CFR part 15. In ei-
ther case, disclosure shall be subject to
the provisions of the Privacy Act of
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1974, 5 U.S.C. 552a, and the Depart-
ment’s procedures implementing the
Privacy Act of 1974 at 24 CFR part 16.

(Approved by the Office of Management and
Budget under control number 2510–0001)

§ 14.210 Documentation of fees and ex-
penses.

(a) The application shall be accom-
panied by full and itemized documenta-
tion of the fees and expenses, including
the cost of any study, analysis, engi-
neering report, test, project or similar
matter, for which an award is sought.

(b) The documentation shall include
an affidavit from any attorney, agent
or expert witness representing or ap-
pearing in behalf of the party, stating
the actual time expended and the rate
at which fees and other expenses were
computed and describing the specific
services performed.

(c) The documentation shall also in-
clude a description of any expenses for
which reimbursement is sought and a
statement of the amounts paid and
payable by the applicant or by any
other person or entity for the services
provided. Vouchers, receipts, logs, or
other substantiation for any expenses
paid or payable shall be provided.

(d) The adjudicative officer may re-
quire the applicant to provide addi-
tional substantiation for any expenses
claimed.

(Approved by the Office of Management and
Budget under control number 2510–0001)

§ 14.215 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30
days after the Department’s final dis-
position of the proceeding.

(b) For purposes of this rule, final
disposition means the date on which a
decision or order disposing of the mer-
its of the proceeding or any other com-
plete resolution of the proceeding, such
as a settlement of voluntary dismissal,
become final and unappealable, both
within the Department and to the
courts.

(c) If review or reconsideration
(under HUD Board of Contract Appeals
Rule 29, 24 CFR 20.10) is sought or

taken of a decision as to which an ap-
plicant believes it has prevailed, pro-
ceedings for the award of fees shall be
stayed pending final disposition of the
underlying controversy. When the
United States appeals the underlying
merits of an adversary adjudication to
a court, no decision on an application
for fees and other expenses in connec-
tion with that adversary adjudication
shall be made until a final and
unreviewable decision is rendered by
the court on the appeal or until the un-
derlying merits of the case have been
finally determined pursuant to the ap-
peal.

Subpart C—Procedures for
Considering Applications

§ 14.300 Jurisdiction of adjudicative
officer.

Any provision in the Department’s
rules and regulations other than this
part which limits or terminates the ju-
risdiction of an adjudicative officer
upon the effective date of his or her de-
cision in the underlying proceeding
shall not in any way affect his or her
jurisdiction to render a decision under
this part.

§ 14.305 Filing and service of docu-
ments.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§ 14.205(c) for confidential financial in-
formation.

§ 14.310 Answer to application.
(a) Within 30 days after service of an

application, agency counsel may file an
answer to the application. Agency
counsel may request an extension of
time for filing. If agency counsel fails
to answer or otherwise fails to contest
or settle the application, the adjudica-
tive officer, upon a satisfactory show-
ing of entitlement by the applicant,
may make an award for the applicant’s
fees and other expenses under the Act.

(b) If agency counsel and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
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