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Office of the Secretary, HUD § 40.1

Subpart F—Prohibition Against the Use
of Lead-Based Paint in Federal
and Federally-Assisted Construc-
tion or Rehabilitation of Residen-
tial Structures

SOURCE: 42 FR 5043, Jan. 27, 1977, unless
otherwise noted. Correctly designated at 42
FR 13112, Mar. 9, 1977.

§ 35.60 Scope.
The regulations of this subpart are promul-

gated to implement section 401 of the Lead-
Based Paint Poisoning Prevention Act, as
amended, which directs the Secretary of
Housing and Urban Development to take
such steps and impose such conditions as
may be necessary or appropriate to prohibit
the use of lead-based paint in residential
structures constructed or rehabilitated by
the Federal Government or with Federal as-
sistance in any form. The regulations are ap-
plicable to all Federal agencies.

§ 35.61 Definitions.
The definitions contained in § 35.3 shall

apply to this subpart F and in addition the
following definitions are applicable to this
subpart F:

(a) Federal Agency means the United States
or any executive departments, independent
establishments, administrative agencies and
instrumentalities of the United States, in-
cluding corporations in which all or substan-
tially all of the stock is beneficially owned
by the United States or by any of the fore-
going departments, establishments, agencies
or instrumentalities.

(b) Agency Head means the principal offi-
cial of a Federal Agency and includes those
persons duly authorized to act in his behalf.

(c) Lead-based paint as defined in section
501(3) of the Act as amended by Pub. L. 94–317
(42 U.S.C. 4801 et seq), the National Con-
sumer Information and Health Promotion
Act of 1976, means: (1) Any paint containing
more than five-tenths of 1 per centum lead
by weight (calculated as lead metal) in the
total non-volatile content of the paint or the
equivalent measure of lead in the dried film
of paint already applied or both; or (2) with
respect to paint which is manufactured after
June 22, 1977 lead-based paint means any
paint containing more than six one-hun-
dredths of 1 per centum lead by weight (cal-
culated as lead metal) in the total nonvola-
tile content of the paint or the equivalent
measure of lead in the dried film of paint al-
ready applied.

§ 35.62 Federal construction; prohibition
against use of lead-based paint.

No Federal agency shall, in any residential
structure constructed or rehabilitated by
such agency, use or permit the use of lead-
based paint on applicable surfaces.

§ 35.63 Federally assisted construction; pro-
hibition against use of lead-based paint.

(a) Each Agency Head shall issue regula-
tions and take such other steps as in his or
her judgment are necessary to prohibit the
use of lead-based paint on applicable surfaces
of any residential structures constructed or
rehabilitated by such agency under any fed-
erally assisted program.

(b) Such regulations shall require the in-
clusion of appropriate provisions in con-
tracts and subcontracts pursuant to which
such federally assisted construction or reha-
bilitation is performed, prohibiting such use
of lead-based paint, and shall include provi-
sions for enforcement of that prohibition.

§ 35.64 Reports to the Secretary.
(a) To assist the Secretary in fulfilling her

responsibilities under the Act, each Federal
agency shall furnish to the Secretary, not
later than 3 months after the effective date
of these regulations, a report of the steps it
has taken to comply with this subpart F,
part 35.

(b) Each Federal agency shall submit such
additional reports on its activities in the im-
plementation of this part as may be deemed
necessary by the Secretary.

§ 35.65 Authority for subpart B of these reg-
ulations.

On or after the effective date of these
amended regulations, subpart F will serve as
the authority for subpart B of these regula-
tions.

Subpart G [Reserved]

* * * * *

PART 40—ACCESSIBILITY STAND-
ARDS FOR DESIGN, CONSTRUC-
TION, AND ALTERATION OF PUB-
LICLY OWNED RESIDENTIAL
STRUCTURES

Sec.
40.1 Purpose.
40.2 Definition of ‘‘residential structure’’.
40.3 Applicability.
40.4 Standards.
40.5 [Reserved]
40.6 Records.
40.7 Availability of Accessibility Standards.

AUTHORITY: 42 U.S.C. 3535(d), 4153.

SOURCE: 36 FR 24437, Dec. 22, 1971, unless
otherwise noted.

§ 40.1 Purpose.
This part prescribes standards for the

design, construction, and alteration of
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24 CFR Subtitle A (4–1–00 Edition)§ 40.2

publicly owned residential structures
to insure that physically handicapped
persons will have ready access to, and
use of, such structures.

§ 40.2 Definition of ‘‘residential struc-
ture’’.

(a) As used in this part, the term resi-
dential structure means a residential
structure (other than a privately
owned residential structure and a resi-
dential structure on a military reserva-
tion):

(1) Constructed or altered by or on
behalf of the United States;

(2) Leased in whole or in part by the
United States after August 12, 1968, if
constructed or altered in accordance
with plans and specifications of the
United States; or

(3) Financed in whole or in part by a
grant or loan made by the United
States after August 12, 1968, if such res-
idential structure is subject to stand-
ards for design, construction, or alter-
ation issued under authority of the law
authorizing such grant or loan.

(b) As used in this part, residential
structure includes the following:

(1) Any residential structure which,
in whole or in part, is intended for oc-
cupancy by the physically handicapped
or designed for occupancy by the elder-
ly;

(2) All elevator residential struc-
tures;

(3) Any residential structure that
contains 15 or more housing units, un-
less otherwise specifically prescribed
by the Uniform Federal Accessibility
Standards contained in appendix A to
this part.

(4) Nonresidential structures appur-
tenant to a residential structure cov-
ered under this part.

[36 FR 24437, Dec. 22, 1971, as amended at 49
FR 31620, Aug. 7, 1984]

§ 40.3 Applicability.
(a) The standards prescribed in § 40.4

are applicable to residential structures
designed after the effective date of this
part. If the design of a structure com-
menced prior to that date, the stand-
ards shall be made applicable to the
maximum extent practicable, as deter-
mined by the head of the department,
agency, or instrumentality of the
United States concerned. If no design

stage is involved in the construction or
alteration of a residential structure,
the standards of § 40.4 shall be applica-
ble to construction or alteration for
which bids are solicited after the effec-
tive date of this part.

(b) The standards prescribed in § 40.4
are not applicable to:

(1) Any portion of a residential struc-
ture or its grounds which need not, be-
cause of its intended use, be made ac-
cessible to, or usable by, the public or
by physically handicapped persons;

(2) The alteration of an existing resi-
dential structure to the extent that the
alteration does not involve work which
is related to the standards of this part;
or

(3) The alteration of an existing
building, or of such portions thereof, to
which application of the standards is
not structurally feasible.

§ 40.4 Standards.
Residential structures subject to this

part shall be designed, constructed or
altered to ensure that physically
handicapped persons have access to,
and use of, these structures. This re-
quirement is satisfied by using the
specifications contained in appendix A
to this part, the Uniform Federal Ac-
cessibility Standards (UFAS).

[49 FR 31621, Aug. 7, 1984]

§ 40.5 [Reserved]

§ 40.6 Records.
The administering agency’s file on

each contract, grant, or loan involving
the design, construction, or alteration
of a residential structure shall include
appropriate documentation indicating:
(a) That the standards prescribed in
§ 40.4 are applicable to and have been or
will be incorporated in the residential
structure, or (b) that the grant or loan
has been or will be made subject to the
requirement that the standards are ap-
plicable and will be incorporated in the
residential structure. The file should
also indicate any modification or waiv-
er of the standards which has been
issued by the Secretary of HUD.

§ 40.7 Availability of Accessibility
Standards.

Copies of the Uniform Federal Acces-
sibility Standards are available from

VerDate 11<MAY>2000 13:41 Jun 15, 2000 Jkt 190073 PO 00000 Frm 00320 Fmt 8010 Sfmt 8010 Y:\SGML\190073T.XXX pfrm07 PsN: 190073T



321

Office of the Secretary, HUD § 41.4

the Office of Fair Housing and Equal
Opportunity, U.S. Department of Hous-
ing and Urban Development, Room
5230, 451 Seventh Street, SW., Wash-
ington, DC 20410, telephone (202) 755–
5404 (this is not a toll-free number).
Hearing or speech-impaired individuals
may call HUD’s TDD number (202) 708–
0113 or 1–800–877–8399 (Federal Informa-
tion Relay Service TDD). (Other than
the ‘‘800’’ number, these are not toll-
free numbers.)

[61 FR 5204, Feb. 9, 1996]

PART 41—POLICIES AND PROCE-
DURES FOR THE ENFORCEMENT
OF STANDARDS AND REQUIRE-
MENTS FOR ACCESSIBILITY BY
THE PHYSICALLY HANDICAPPED

Sec.
41.1 Applicability.
41.2 Definitions.
41.3 Assurance and declaration required.
41.4 Waiver or modification of standards.
41.5 Achieving compliance.
41.6 Matters involving the Architectural

and Transportation Barriers Compliance
Board.

AUTHORITY: Architectural Barriers Act of
1968, as amended by Pub. L. 90–480, 42 U.S.C.
4151 et seq.

SOURCE: 44 FR 62806, Oct. 31, 1979, unless
otherwise noted.

§ 41.1 Applicability.
This part sets forth policies and pro-

cedures for the enforcement of stand-
ards and requirements for accessibility
by the physically handicapped imposed:

(a) For nonresidential buildings or fa-
cilities by regulations issued by the
General Services Administration at
subchapter D of the Federal Property
Management Regulations, subpart 101–
19.6—Accommodations for the Phys-
ically Handicapped, or

(b) By regulation or contract under
any other program of the Department,
except a program subject only to
standards or requirements at 24 CFR
part 8 imposed pursuant to section 504
of the Rehabilitation Act of 1973.
The policies and procedures of this part
shall apply after the effective date of
these regulations to all complaints re-
ceived, and/or findings of noncompli-
ance made, regarding buildings or fa-

cilities subject to such regulatory or
contractural requirements.

§ 41.2 Definitions.

As used in this part, the term Sec-
retary means the Secretary of Housing
and Urban Development, or to the ex-
tent of any delegation of authority by
the Secretary to act under this part,
any other Department Official to whom
authority has been delegated.

§ 41.3 Assurance and declaration re-
quired.

(a) Each Assistant Secretary shall, as
a condition for approval of any con-
tract or application for assistance
under a program imposing standards
and/or requirements for accessibility
which are subject to this part, require
an assurance of compliance with those
standards and requirements. Such as-
surance shall be in a form acceptable
to the Secretary.

(b) For each project covered under
this part, except a project subject to
Departmental examinations and in-
spections as set forth in § 41.5(a), the
responsible Assistant Secretary shall
require a declaration as to project
drawings, specifications, and other con-
struction documents. The declaration
shall be signed by the licensed, or reg-
istered, architect or engineer, or by
such other responsible official as des-
ignated by HUD, who has prepared such
construction documents. The declara-
tion shall affirm that the proposed
project, to the best knowledge and be-
lief of the declarer, conforms to appli-
cable accessibility design standards
and requirements. The declaration
statement shall be in a form acceptable
to the Secretary.

§ 41.4 Waiver or modification of stand-
ards.

(a) The applicability of standards and
requirements for accessibility by the
physically handicapped may be waived
or modified on a case-by-case basis
upon a written request from a recipient
of a Departmental grant or loan or
from a Departmental agency leasing a
building or facility.

(b) For residential buildings or facili-
ties, a waiver or modification may be
granted only by the Secretary.
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