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a noncitizen student may be eligible
for prorated assistance, as provided in
paragraph (b)(2) of this section.

(b) Family of noncitizen students. (1)
The prohibition on providing assist-
ance to a noncitizen student as de-
scribed in paragraph (a) of this section
extends to the noncitizen spouse of the
noncitizen student and minor children
accompanying the student or following
to join the student.

(2) The prohibition on providing as-
sistance to a noncitizen student does
not extend to the citizen spouse of the
noncitizen student and the children of
the citizen spouse and noncitizen stu-
dent.

§ 5.524 Compliance with non-
discrimination requirements.

The responsible entity shall admin-
ister the restrictions on use of assisted
housing by noncitizens with ineligible
immigration status imposed by this
part in conformity with all applicable
nondiscrimination and equal oppor-
tunity requirements, including, but not
limited to, title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d–2000d–5) and
the implementing regulations in 24
CFR part 1, section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and
the implementing regulations in 24
CFR part 8, the Fair Housing Act (42
U.S.C. 3601–3619) and the implementing
regulations in 24 CFR part 100.

§ 5.526 Protection from liability for re-
sponsible entities and State and
local government agencies and offi-
cials.

(a) Protection from liability for respon-
sible entities. Responsible entities are
protected from liability as set forth in
Section 214(e) (42 U.S.C 1436a(e)).

(b) Protection from liability for State
and local government agencies and offi-
cials. State and local government agen-
cies and officials shall not be liable for
the design or implementation of the
verification system described in § 5.512,
as long as the implementation by the
State and local government agency or
official is in accordance with pre-
scribed HUD rules and requirements.

[64 FR 25732, May 12, 1999]

§ 5.528 Liability of ineligible tenants
for reimbursement of benefits.

Where a tenant has received the ben-
efit of HUD financial assistance to
which the tenant was not entitled be-
cause the tenant intentionally mis-
represented eligible status, the ineli-
gible tenant is responsible for reim-
bursing HUD for the assistance improp-
erly paid. If the amount of the assist-
ance is substantial, the responsible en-
tity is encouraged to refer the case to
the HUD Inspector General’s office for
further investigation. Possible crimi-
nal prosecution may follow based on
the False Statements Act (18 U.S.C.
1001 and 1010).

Subpart F—Section 8 and Public
Housing: Family Income and
Family Payment; Occupancy
Requirements for Section 8
Project-Based Assistance

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437d,
1437f, 1437n, and 3535(d).

SOURCE: 61 FR 54498, Oct. 18, 1996, unless
otherwise noted.

§ 5.601 Purpose and applicability.

This subpart states HUD require-
ments on these subjects:

(a) Determining annual and adjusted
income of families who apply for or re-
ceive assistance in the Section 8 and
public housing programs;

(b) Determining payments by and
utility reimbursements to families as-
sisted in these programs;

(c) Additional occupancy require-
ments that apply to the Section 8
project-based assistance programs.
These additional requirements con-
cern:

(1) Income-eligibility and income-tar-
geting when a Section 8 owner admits
families to a Section 8 project or unit;

(2) Owner selection preferences;
(3) Owner reexamination of family in-

come and composition.

[65 FR 16716, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, § 5.601 was revised, effective Apr. 28,
2000. For the convenience of the user, the su-
perseded text is set forth as follows:
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§ 5.601 Purpose and applicability.
(a) This subpart establishes definitions and

requirements concerning income limits for
admission, annual income, adjusted income,
total tenant payment, utility allowances and
reimbursements, and reexamination of in-
come and family composition for:

(1) HUD’s public housing programs, includ-
ing its public housing homeownership pro-
grams.

(2) Housing assisted under section 8 of the
United States Housing Act of 1937 (the 1937
Act) (42 U.S.C. 1437f).

(i) Section 5.613 (Total tenant payment)
and the definitions of ‘‘tenant rent’’ and
‘‘total tenant payment’’ found in § 5.603 do not
apply to the Section 8 Rental Voucher Pro-
gram.

(ii) Section 5.615 (Utility reimbursement)
and the definition of utility reimbursement
found in § 5.603 also do not apply to the Sec-
tion 8 Rental Voucher Program. For the
Voucher Program, in cases where the
amount of the HAP payment exceeds the
rent to owner, the excess will be paid to the
family.

(iii) Section 5.607 (Income limits for admis-
sion) does not apply to the Section 8 Rental
Voucher and Rental Certificate Programs.

(3) Applicants and tenants assisted under
sections 10(c) and 23 of the 1937 Act as in ef-
fect before amendment by the Housing and
Community Development Act of 1974 (42
U.S.C. 1410 and 1421b (1970 ed.)).

(b) This subpart does not apply to HUD’s
Indian housing programs. The analogous rule
that applies to Indian housing is located at
24 CFR part 950.

§ 5.603 Definitions.
As used in this subpart:
(a) Terms found elsewhere in part 5—(1)

Subpart A. The terms 1937 Act, elderly
person, public housing, public housing
agency (PHA), and Section 8 are defined
in § 5.100.

(2) Subpart D. The terms ‘‘disabled
family’’, ‘‘elderly family’’, ‘‘family’’,
‘‘live-in aide’’, and ‘‘person with dis-
abilities’’ are defined in § 5.403.

(b) The following terms shall have
the meanings set forth below:

Adjusted income. See § 5.611.
Annual income. See § 5.609.
Child care expenses. Amounts antici-

pated to be paid by the family for the
care of children under 13 years of age
during the period for which annual in-
come is computed, but only where such
care is necessary to enable a family
member to actively seek employment,
be gainfully employed, or to further his
or her education and only to the extent

such amounts are not reimbursed. The
amount deducted shall reflect reason-
able charges for child care. In the case
of child care necessary to permit em-
ployment, the amount deducted shall
not exceed the amount of employment
income that is included in annual in-
come.

Dependent. A member of the family
(except foster children and foster
adults) other than the family head or
spouse, who is under 18 years of age, or
is a person with a disability, or is a
full-time student.

Disability assistance expenses. Reason-
able expenses that are anticipated, dur-
ing the period for which annual income
is computed, for attendant care and
auxiliary apparatus for a disabled fam-
ily member and that are necessary to
enable a family member (including the
disabled member) to be employed, pro-
vided that the expenses are neither
paid to a member of the family nor re-
imbursed by an outside source.

Economic self-sufficiency program. Any
program designed to encourage, assist,
train, or facilitate the economic inde-
pendence of HUD-assisted families or
to provide work for such families.
These programs include programs for
job training, employment counseling,
work placement, basic skills training,
education, English proficiency,
workfare, financial or household man-
agement, apprenticeship, and any pro-
gram necessary to ready a participant
for work (including a substance abuse
or mental health treatment program),
or other work activities.

Extremely low income family. A family
whose annual income does not exceed
30 percent of the median income for the
area, as determined by HUD, with ad-
justments for smaller and larger fami-
lies, except that HUD may establish in-
come ceilings higher or lower than 30
percent of the median income for the
area if HUD finds that such variations
are necessary because of unusually
high or low family incomes.

Full-time student. A person who is at-
tending school or vocational training
on a full-time basis.

Imputed welfare income. See § 5.615.
Low income family. A family whose

annual income does not exceed 80 per-
cent of the median income for the area,
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as determined by HUD with adjust-
ments for smaller and larger families,
except that HUD may establish income
ceilings higher or lower than 80 percent
of the median income for the area on
the basis of HUD’s findings that such
variations are necessary because of un-
usually high or low family incomes.

Medical expenses. Medical expenses,
including medical insurance premiums,
that are anticipated during the period
for which annual income is computed,
and that are not covered by insurance.

Monthly adjusted income. One twelfth
of adjusted income.

Monthly income. One twelfth of an-
nual income.

Net family assets. (1) Net cash value
after deducting reasonable costs that
would be incurred in disposing of real
property, savings, stocks, bonds, and
other forms of capital investment, ex-
cluding interests in Indian trust land
and excluding equity accounts in HUD
homeownership programs. The value of
necessary items of personal property
such as furniture and automobiles shall
be excluded.

(2) In cases where a trust fund has
been established and the trust is not
revocable by, or under the control of,
any member of the family or house-
hold, the value of the trust fund will
not be considered an asset so long as
the fund continues to be held in trust.
Any income distributed from the trust
fund shall be counted when deter-
mining annual income under § 5.609.

(3) In determining net family assets,
PHAs or owners, as applicable, shall in-
clude the value of any business or fam-
ily assets disposed of by an applicant
or tenant for less than fair market
value (including a disposition in trust,
but not in a foreclosure or bankruptcy
sale) during the two years preceding
the date of application for the program
or reexamination, as applicable, in ex-
cess of the consideration received
therefor. In the case of a disposition as
part of a separation or divorce settle-
ment, the disposition will not be con-
sidered to be for less than fair market
value if the applicant or tenant re-
ceives important consideration not
measurable in dollar terms.

Owner has the meaning provided in
the relevant program regulations. As
used in this subpart, where appro-

priate, the term ‘‘owner’’ shall also in-
clude a ‘‘borrower’’ as defined in part
891 of this title.

Tenant rent. The amount payable
monthly by the family as rent to the
unit owner (Section 8 owner or PHA in
public housing). (This term is not used
in the Section 8 voucher program.)

Total tenant payment. See § 5.613.
Utility allowance. If the cost of utili-

ties (except telephone) and other hous-
ing services for an assisted unit is not
included in the tenant rent but is the
responsibility of the family occupying
the unit, an amount equal to the esti-
mate made or approved by a PHA or
HUD of the monthly cost of a reason-
able consumption of such utilities and
other services for the unit by an en-
ergy-conservative household of modest
circumstances consistent with the re-
quirements of a safe, sanitary, and
healthful living environment.

Utility reimbursement. The amount, if
any, by which the utility allowance for
a unit, if applicable, exceeds the total
tenant payment for the family occu-
pying the unit. (This definition is not
used in the Section 8 voucher program,
or for a public housing family that is
paying a flat rent.)

Very low income family. A family
whose annual income does not exceed
50 percent of the median family income
for the area, as determined by HUD
with adjustments for smaller and larg-
er families, except that HUD may es-
tablish income ceilings higher or lower
than 50 percent of the median income
for the area if HUD finds that such
variations are necessary because of un-
usually high or low family incomes.

Welfare assistance. Welfare or other
payments to families or individuals,
based on need, that are made under
programs funded, separately or jointly,
by Federal, State or local govern-
ments.

Work activities. See definition at sec-
tion 407(d) of the Social Security Act
(42 U.S.C. 607(d)).

[61 FR 54498, Oct. 18, 1996, as amended at 65
FR 16716, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, § 5.603 was amended by revising para-
graph (a), by removing paragraphs (b) and
(c), and by redesignating paragraph (d) as
paragraph (b); newly designated paragraph
(b) was amended by revising the definitions
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of ‘‘full-time student’’, ‘‘tenant rent’’, and
‘‘utility reimbursement’’, and by adding defi-
nitions of ‘‘economic self-sufficiency pro-
gram’’, ‘‘extremely low income family’’,
‘‘imputed welfare income’’, ‘‘low income
family’’, ‘‘very low income family’’, and
‘‘work activities’’, and in the definition of
‘‘owner’’, by removing the phrase ‘‘24 CFR
part 885’’ and replacing it with ‘‘part 891 of
this title’’, effective Apr. 28, 2000. For the
convenience of the user, the superseded text
is set forth as follows:

§ 5.603 Definitions.

* * * * *

(a) The terms elderly person, low-income
family, person with disabilities, State, and very
low-income family are defined in section 3(b)
of the 1937 Act (42 U.S.C. 1437a(b)).

(b) The terms 1937 Act and public housing
agency (PHA) are defined in § 5.100.

(c) The terms disabled family, elderly family,
family, and live-in aide are defined in § 5.403.

* * * * *

Full-time student. A person who is carrying
a subject load that is considered full-time for
day students under the standards and prac-
tices of the educational institution attended.
An educational institution includes a voca-
tional school with a diploma or certificate
program, as well as an institution offering a
college degree.

* * * * *

Tenant rent. The amount payable monthly
by the family as rent to the PHA or owner,
as applicable. Where all utilities (except
telephone) and other essential housing serv-
ices are supplied by the PHA or owner, ten-
ant rent equals total tenant payment. Where
some or all utilities (except telephone) and
other essential housing services are supplied
by the PHA or owner and the cost thereof is
not included in the amount paid as rent, ten-
ant rent equals total tenant payment less
the utility allowance.

* * * * *

Utility reimbursement. The amount, if any,
by which the utility allowance for the unit,
if applicable, exceeds the total tenant pay-
ment for the family occupying the unit.

§ 5.605 Overall income eligibility for
assistance.

No family other than a low-income
family shall be eligible for admission
to a program covered by this part.

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, § 5.605 was removed, effective Apr. 28,
2000.

§ 5.607 Income limits for admission.
(a) General—(1) Admission to units

available before October 1, 1981. Not
more than 25 percent of the dwelling
units that were available for occupancy
under Annual Contributions Contracts
(ACC) and Section 8 Housing Assist-
ance Payments (HAP) Contracts taking
effect before October 1, 1981 and that
are leased on or after that date shall be
available for leasing by low-income
families other than very low-income
families. HUD reserves the right to
limit the admission of low-income fam-
ilies other than very low-income fami-
lies to these units.

(2) Admission to units available on or
after October 1, 1981. Not more than 15
percent of the dwelling units that ini-
tially become available for occupancy
under Annual Contributions Contracts
(ACC) and Section 8 Housing Assist-
ance Payments (HAP) Contracts on or
after October 1, 1981 shall be available
for leasing by low-income families
other than very low-income families.
Except with the prior approval of HUD
under paragraphs (b) and (c) of this sec-
tion, no low-income family, other than
a very low-income family shall be ad-
mitted to these units.

(b) Request for exception. A request by
a PHA or owner for approval of admis-
sion of low-income families other than
very low-income families to units de-
scribed in paragraph (a)(2) of this sec-
tion must state the basis for requesting
the exception and provide supporting
data. Bases for exceptions that may be
considered include the following:

(1) For Section 8 Programs. (i) Low-in-
come families that would otherwise be
displaced from Section 8 Substantial
Rehabilitation or Moderate Rehabilita-
tion projects;

(ii) Low-income families that are dis-
placed as a result of Rental Rehabilita-
tion or Development activities assisted
under section 17 of the 1937 Act (42
U.S.C. 1437o), or as a result of activities
under the Rental Rehabilitation Dem-
onstration Program;

(iii) Need for admission of a broader
range of tenants to preserve the finan-
cial or management viability of a
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project because there is an insufficient
number of potential applicants who are
very low-income families;

(iv) Commitment of an owner to at-
taining occupancy by families with a
broad range of incomes, as evidenced in
the application for development. An
application citing this basis should be
supported by evidence that the owner
is pursuing this goal throughout its as-
sisted projects in the community; and

(v) Project supervision by a State
Housing Finance Agency having a pol-
icy of occupancy by families with a
broad range of incomes, supported by
evidence that the Agency is pursuing
this goal throughout its assisted
projects in the community, or a project
with financing through Section 11(b) of
the 1937 Act (42 U.S.C. 1437i) or under
Section 103 of the Internal Revenue
Code (26 U.S.C. 103).

(2) For public housing only. (i) Need
for admission of a broader range of ten-
ants to obtain full occupancy;

(ii) Local commitment to attaining
occupancy by families with a broad
range of incomes. An application citing
this basis should be supported by evi-
dence that the PHA is pursuing this
goal throughout its housing program in
the community;

(iii) Need for higher incomes to sus-
tain homeownership eligibility in a
homeownership project; and

(iv) Need to avoid displacing low-in-
come families from a project acquired
by the PHA for rehabilitation.

(c) Action on request for exception.
Whether to grant any request for ex-
ception is a matter committed by law
to HUD’s sole discretion, and no impli-
cation is intended to be created that
HUD will seek to grant approvals up to
the maximum limits permitted by stat-
ute, nor is any presumption of an enti-
tlement to an exception created by the
specification of certain grounds for ex-
ception that HUD may consider. HUD
will review exceptions granted to own-
ers and PHAs at regular intervals. HUD
may withdraw permission to exercise
those exceptions for program appli-
cants at any time that exceptions are
not being used or after a periodic re-
view, based on the findings of the re-
view.

(d) Reporting. PHAs and owners shall
comply with HUD-prescribed reporting

requirements that will permit HUD to
maintain the reasonably current data
necessary to monitor compliance with
the income eligibility restrictions de-
scribed in paragraph (a) of this section.

(e) Inapplicability to certain scattered
site housing. The income eligibility re-
strictions described in paragraph (a) of
this section do not apply to scattered
site public housing dwelling units sold
or intended to be sold to public housing
tenants under section 5(h) of the 1937
Act (42 U.S.C. 1437c(h)).

(f) Inapplicability to the Section 8 Rent-
al Voucher and Rental Certificate Pro-
grams. The provisions of this section do
not apply to the Section 8 Rental
Voucher and Section 8 Rental Certifi-
cate Programs.

(Approved by the Office of Management and
Budget under Control number 2502–0204.)

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, § 5.607 was removed, effective Apr. 28,
2000.

FAMILY INCOME

§ 5.609 Annual income.
(a) Annual income means all amounts,

monetary or not, which:
(1) Go to, or on behalf of, the family

head or spouse (even if temporarily ab-
sent) or to any other family member;
or

(2) Are anticipated to be received
from a source outside the family dur-
ing the 12-month period following ad-
mission or annual reexamination effec-
tive date; and

(3) Which are not specifically ex-
cluded in paragraph (c) of this section.

(4) Annual income also means
amounts derived (during the 12-month
period) from assets to which any mem-
ber of the family has access.

(b) Annual income includes, but is
not limited to:

(1) The full amount, before any pay-
roll deductions, of wages and salaries,
overtime pay, commissions, fees, tips
and bonuses, and other compensation
for personal services;

(2) The net income from the oper-
ation of a business or profession. Ex-
penditures for business expansion or
amortization of capital indebtedness
shall not be used as deductions in de-
termining net income. An allowance
for depreciation of assets used in a
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business or profession may be de-
ducted, based on straight line deprecia-
tion, as provided in Internal Revenue
Service regulations. Any withdrawal of
cash or assets from the operation of a
business or profession will be included
in income, except to the extent the
withdrawal is reimbursement of cash
or assets invested in the operation by
the family;

(3) Interest, dividends, and other net
income of any kind from real or per-
sonal property. Expenditures for amor-
tization of capital indebtedness shall
not be used as deductions in deter-
mining net income. An allowance for
depreciation is permitted only as au-
thorized in paragraph (b)(2) of this sec-
tion. Any withdrawal of cash or assets
from an investment will be included in
income, except to the extent the with-
drawal is reimbursement of cash or as-
sets invested by the family. Where the
family has net family assets in excess
of $5,000, annual income shall include
the greater of the actual income de-
rived from all net family assets or a
percentage of the value of such assets
based on the current passbook savings
rate, as determined by HUD;

(4) The full amount of periodic
amounts received from Social Secu-
rity, annuities, insurance policies, re-
tirement funds, pensions, disability or
death benefits, and other similar types
of periodic receipts, including a lump-
sum amount or prospective monthly
amounts for the delayed start of a peri-
odic amount (except as provided in
paragraph (c)(14) of this section);

(5) Payments in lieu of earnings, such
as unemployment and disability com-
pensation, worker’s compensation and
severance pay (except as provided in
paragraph (c)(3) of this section);

(6) Welfare assistance. If the welfare
assistance payment includes an
amount specifically designated for
shelter and utilities that is subject to
adjustment by the welfare assistance
agency in accordance with the actual
cost of shelter and utilities, the
amount of welfare assistance income to
be included as income shall consist of:

(i) The amount of the allowance or
grant exclusive of the amount specifi-
cally designated for shelter or utilities;
plus

(ii) The maximum amount that the
welfare assistance agency could in fact
allow the family for shelter and utili-
ties. If the family’s welfare assistance
is ratably reduced from the standard of
need by applying a percentage, the
amount calculated under this para-
graph (b)(6)(ii) shall be the amount re-
sulting from one application of the per-
centage;

(7) Periodic and determinable allow-
ances, such as alimony and child sup-
port payments, and regular contribu-
tions or gifts received from organiza-
tions or from persons not residing in
the dwelling;

(8) All regular pay, special pay and
allowances of a member of the Armed
Forces (except as provided in para-
graph (c)(7) of this section).

(c) Annual income does not include
the following:

(1) Income from employment of chil-
dren (including foster children) under
the age of 18 years;

(2) Payments received for the care of
foster children or foster adults (usually
persons with disabilities, unrelated to
the tenant family, who are unable to
live alone);

(3) Lump-sum additions to family as-
sets, such as inheritances, insurance
payments (including payments under
health and accident insurance and
worker’s compensation), capital gains
and settlement for personal or property
losses (except as provided in paragraph
(b)(5) of this section);

(4) Amounts received by the family
that are specifically for, or in reim-
bursement of, the cost of medical ex-
penses for any family member;

(5) Income of a live-in aide, as defined
in § 5.403;

(6) The full amount of student finan-
cial assistance paid directly to the stu-
dent or to the educational institution;

(7) The special pay to a family mem-
ber serving in the Armed Forces who is
exposed to hostile fire;

(8)(i) Amounts received under train-
ing programs funded by HUD;

(ii) Amounts received by a person
with a disability that are disregarded
for a limited time for purposes of Sup-
plemental Security Income eligibility
and benefits because they are set aside
for use under a Plan to Attain Self-Suf-
ficiency (PASS);
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(iii) Amounts received by a partici-
pant in other publicly assisted pro-
grams which are specifically for or in
reimbursement of out-of-pocket ex-
penses incurred (special equipment,
clothing, transportation, child care,
etc.) and which are made solely to
allow participation in a specific pro-
gram;

(iv) Amounts received under a resi-
dent service stipend. A resident service
stipend is a modest amount (not to ex-
ceed $200 per month) received by a resi-
dent for performing a service for the
PHA or owner, on a part-time basis,
that enhances the quality of life in the
development. Such services may in-
clude, but are not limited to, fire pa-
trol, hall monitoring, lawn mainte-
nance, resident initiatives coordina-
tion, and serving as a member of the
PHA’s governing board. No resident
may receive more than one such sti-
pend during the same period of time;

(v) Incremental earnings and benefits
resulting to any family member from
participation in qualifying State or
local employment training programs
(including training programs not affili-
ated with a local government) and
training of a family member as resi-
dent management staff. Amounts ex-
cluded by this provision must be re-
ceived under employment training pro-
grams with clearly defined goals and
objectives, and are excluded only for
the period during which the family
member participates in the employ-
ment training program;

(9) Temporary, nonrecurring or spo-
radic income (including gifts);

(10) Reparation payments paid by a
foreign government pursuant to claims
filed under the laws of that govern-
ment by persons who were persecuted
during the Nazi era;

(11) Earnings in excess of $480 for
each full-time student 18 years old or
older (excluding the head of household
and spouse);

(12) Adoption assistance payments in
excess of $480 per adopted child;

(13) For public housing only: (i) The
earnings and benefits to any family
member resulting from the participa-
tion in a program providing employ-
ment training and supportive services
in accordance with the Family Support
Act of 1988, section 22 of the 1937 Act

(42 U.S.C. 1437t), or any comparable
Federal, State, or local law during the
exclusion period.

(ii) For purposes of this paragraph,
the following definitions apply:

(A) Comparable Federal, State or local
law means a program providing em-
ployment training and supportive serv-
ices that—

(1) Is authorized by a Federal, State
or local law;

(2) Is funded by the Federal, State or
local government;

(3) Is operated or administered by a
public agency; and

(4) Has as its objective to assist par-
ticipants in acquiring employment
skills.

(B) Exclusion period means the period
during which the family member par-
ticipates in a program described in this
section, plus 18 months from the date
the family member begins the first job
acquired by the family member after
completion of such program that is not
funded by public housing assistance
under the 1937 Act. If the family mem-
ber is terminated from employment
with good cause, the exclusion period
shall end.

(C) Earnings and benefits means the
incremental earnings and benefits re-
sulting from a qualifying employment
training program or subsequent job;

(14) Deferred periodic amounts from
supplemental security income and so-
cial security benefits that are received
in a lump sum amount or in prospec-
tive monthly amounts.

(15) Amounts received by the family
in the form of refunds or rebates under
State or local law for property taxes
paid on the dwelling unit;

(16) Amounts paid by a State agency
to a family with a member who has a
developmental disability and is living
at home to offset the cost of services
and equipment needed to keep the de-
velopmentally disabled family member
at home; or

(17) Amounts specifically excluded by
any other Federal statute from consid-
eration as income for purposes of deter-
mining eligibility or benefits under a
category of assistance programs that
includes assistance under any program
to which the exclusions set forth in 24
CFR 5.609(c) apply. A notice will be
published in the FEDERAL REGISTER
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and distributed to PHAs and housing
owners identifying the benefits that
qualify for this exclusion. Updates will
be published and distributed when nec-
essary.

(d) Annualization of income. If it is not
feasible to anticipate a level of income
over a 12-month period (e.g., seasonal
or cyclic income), or the PHA believes
that past income is the best available
indicator of expected future income,
the PHA may annualize the income an-
ticipated for a shorter period, subject
to a redetermination at the end of the
shorter period.

(e) If it is not feasible to anticipate a
level of income over a 12-month period,
the income anticipated for a shorter
period may be annualized, subject to a
redetermination at the end of the
shorter period.

[61 FR 54498, Oct, 18, 1996, as amended at 65
FR 16716, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16716, Mar.
29, 2000, § 5.609 was amended by removing and
reserving paragraph (c)(13), by revising para-
graphs (c)(8)(iv) and (d), and by removing
paragraph (e), effective Apr. 28, 2000. For the
convenience of the user, the superseded text
is set forth as follows:

§ 5.609 Annual income.

* * * * *

(c) * * *
(8) * * *
(iv) Amounts received under a resident

service stipend. A resident service stipend is
a modest amount (not to exceed $200 per
month) received by a resident for performing
a service for the PHA or owner, on a part-
time basis, that enhances the quality of life
in the development. Such services may in-
clude, but are not limited to, fire patrol, hall
monitoring, lawn maintenance, and resident
initiatives coordination. No resident may re-
ceive more than one such stipend during the
same period of time;

* * * * *

(d) For public housing only. In addition to
the exclusions from annual income covered
in paragraph (c) of this section, a PHA may
adopt additional exclusions for earned in-
come pursuant to an established written pol-
icy.

(1) In establishing such a policy, a PHA
must adopt one or more of the following
types of earned income exclusions, including
variations thereof:

(i) Exclude all or part of the family’s
earned income;

(ii) Apply the exclusion only to new
sources of earned income or only to increases
in earned income;

(iii) Apply the exclusion to the earned in-
come of the head, the spouse, or any other
family member age 18 or older;

(iv) Apply the exclusion only to the earned
income of persons other than the primary
earner;

(v) Apply the exclusion to applicants,
newly admitted families, existing tenants, or
persons joining the family;

(vi) Make the exclusion temporary or per-
manent, for the PHA, the family, or the af-
fected family member;

(vii) Make the exclusion graduated, so that
more earned income is excluded at first and
less earned income is excluded after a period
of time;

(viii) Exclude any or all of the costs that
are incurred in order to go to work but are
not compensated, such as the cost of special
tools, equipment, or clothing;

(ix) Exclude any or all of the costs that re-
sult from earning income, such as social se-
curity taxes or other items that are withheld
in payroll deductions;

(x) Exclude any portion of the earned in-
come that is not available to meet the fam-
ily’s own needs, such as amounts that are
paid to someone outside the family for ali-
mony or child support; and

(xi) Exclude any portion of the earned in-
come that is necessary to replace benefits
lost because a family member becomes em-
ployed, such as amounts that the family
pays for medical costs or to obtain medical
insurance.

(2) Any amounts that are excluded from
annual income under this paragraph (d) may
not also be deducted in determining adjusted
income, as defined in § 5.611.

(3) Housing agencies do not need HUD ap-
proval to adopt optional earned income ex-
clusions.

(4) In the calculation of Performance Fund-
ing System operating subsidy eligibility,
housing agencies will have to absorb any loss
in rental income that results from the adop-
tion of any of the optional earned income ex-
clusions discussed in paragraph (d)(1) of this
section, including any variations of the list-
ed options.

* * * * *

§ 5.611 Adjusted income.
Adjusted income means annual in-

come (as determined by the responsible
entity) of the members of the family
residing or intending to reside in the
dwelling unit, after making the fol-
lowing deductions:
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(a) Mandatory deductions. In deter-
mining adjusted income, the respon-
sible entity must deduct the following
amounts from annual income:

(1) $480 for each dependent;
(2) $400 for any elderly family or dis-

abled family;
(3) The sum of the following, to the

extent the sum exceeds three percent
of annual income:

(i) Unreimbursed medical expenses of
any elderly family or disabled family;
and

(ii) Unreimbursed reasonable attend-
ant care and auxiliary apparatus ex-
penses for each member of the family
who is a person with disabilities, to the
extent necessary to enable any member
of the family (including the member
who is a person with disabilities) to be
employed, but this allowance may not
exceed the earned income received by
family members who are 18 years of age
or older who are able to work because
of such attendant care or auxiliary ap-
paratus; and

(4) Any reasonable child care ex-
penses necessary to enable a member of
the family to be employed or to further
his or her education.

(b) Permissive deductions—for public
housing only. For public housing only, a
PHA may adopt additional deductions
from annual income. The PHA must es-
tablish a written policy for such deduc-
tions.

[65 FR 16717, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16717, Mar.
29, 2000, § 5.611 was revised, effective Apr. 28,
2000. For the convenience of the user, the su-
perseded text is set forth as follows:

§ 5.611 Adjusted income.
Adjusted income means annual income less

the following deductions:
(a) $480 for each dependent;
(b) $400 for any elderly family or disabled

family;
(c) For any family that is not an elderly

family or disabled family but has a member
(other than the head of household or spouse)
who is a person with a disability, disability
assistance expenses in excess of three per-
cent of annual income, but this allowance
may not exceed the employment income re-
ceived by family members who are 18 years
of age or older as a result of the assistance
to the person with disabilities;

(d) For any elderly family or disabled fam-
ily:

(1) That has no disability assistance ex-
penses, an allowance for medical expenses
equal to the amount by which the medical
expenses exceed three percent of annual in-
come;

(2) That has disability assistance expenses
greater than or equal to three percent of an-
nual income, an allowance for disability as-
sistance expenses computed in accordance
with paragraph (c) of this section, plus an al-
lowance for medical expenses that is equal to
the family’s medical expenses;

(3) That has disability assistance expenses
that are less than three percent of annual in-
come, an allowance for combined disability
assistance expenses and medical expenses
that is equal to the amount by which the
sum of these expenses exceeds three percent
of annual income; and

(e) Child care expenses.

§ 5.613 Public housing program and
Section 8 tenant-based assistance
program: PHA cooperation with
welfare agency.

(a) This section applies to the public
housing program and the Section 8 ten-
ant-based assistance program.

(b) The PHA must make best efforts
to enter into cooperation agreements
with welfare agencies under which such
agencies agree:

(1) To target public assistance, bene-
fits and services to families receiving
assistance in the public housing pro-
gram and the Section 8 tenant-based
assistance program to achieve self-suf-
ficiency;

(2) To provide written verification to
the PHA concerning welfare benefits
for families applying for or receiving
assistance in these housing assistance
programs.

[65 FR 16717, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16717, Mar.
29, 2000, § 5.613 was revised, effective Apr. 28,
2000. For the convenience of the user, the su-
perseded text is set forth as follows:

§ 5.613 Total tenant payment.
(a) Total tenant payment for families whose

initial lease is effective on or after August 1,
1982. (1) Total tenant payment is the amount
calculated under section 3(a)(1) of the 1937
Act (42 U.S.C. 1437a(a)(1)). If the family’s wel-
fare assistance is ratably reduced from the
standard of need by applying a percentage,
the amount calculated under paragraph (C)
of section 3(a)(1) of the 1937 Act (42 U.S.C.
1437a(a)(1)(C)) shall be the amount resulting
from one application of the percentage.
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(2) For public housing only. Total tenant
payment for families residing in public hous-
ing does not include charges for excess util-
ity consumption or other miscellaneous
charges (see § 966.4 of this chapter).

(b) Total tenant payment for families residing
in public housing whose initial lease was effec-
tive before August 1, 1982. Paragraphs (b) and
(c) of 24 CFR 913.107, as it existed imme-
diately before November 18, 1996 (contained
in the April 1, 1995 edition of 24 CFR, parts
900 to 1699), will continue to govern the total
tenant payment of families, under a public
housing program, whose initial lease was ef-
fective before August 1, 1982.

(c) Inapplicability to the Section 8 Rental
Voucher Program. The provisions of this sec-
tion do not apply to the Section 8 Rental
Voucher Program.

§ 5.615 Public housing program and
Section 8 tenant-based assistance
program: How welfare benefit re-
duction affects family income.

(a) Applicability. This section applies
to covered families who reside in public
housing (part 960 of this title) or re-
ceive Section 8 tenant-based assistance
(part 982 of this title).

(b) Definitions. The following defini-
tions apply for purposes of this section:

Covered families. Families who receive
welfare assistance or other public as-
sistance benefits (‘‘welfare benefits’’)
from a State or other public agency
(‘‘welfare agency’’) under a program for
which Federal, State, or local law re-
quires that a member of the family
must participate in an economic self-
sufficiency program as a condition for
such assistance.

Economic self-sufficiency program. See
definition at § 5.603.

Imputed welfare income. The amount
of annual income not actually received
by a family, as a result of a specified
welfare benefit reduction, that is none-
theless included in the family’s annual
income for purposes of determining
rent.

Specified welfare benefit reduction.
(1) A reduction of welfare benefits by

the welfare agency, in whole or in part,
for a family member, as determined by
the welfare agency, because of fraud by
a family member in connection with
the welfare program; or because of wel-
fare agency sanction against a family
member for noncompliance with a wel-
fare agency requirement to participate
in an economic self-sufficiency pro-
gram.

(2) ‘‘Specified welfare benefit reduc-
tion’’ does not include a reduction or
termination of welfare benefits by the
welfare agency:

(i) at expiration of a lifetime or other
time limit on the payment of welfare
benefits;

(ii) because a family member is not
able to obtain employment, even
though the family member has com-
plied with welfare agency economic
self-sufficiency or work activities re-
quirements; or

(iii) because a family member has not
complied with other welfare agency re-
quirements.

(c) Imputed welfare income.
(1) A family’s annual income includes

the amount of imputed welfare income
(because of a specified welfare benefits
reduction, as specified in notice to the
PHA by the welfare agency), plus the
total amount of other annual income
as determined in accordance with
§ 5.609.

(2) At the request of the PHA, the
welfare agency will inform the PHA in
writing of the amount and term of any
specified welfare benefit reduction for
a family member, and the reason for
such reduction, and will also inform
the PHA of any subsequent changes in
the term or amount of such specified
welfare benefit reduction. The PHA
will use this information to determine
the amount of imputed welfare income
for a family.

(3) A family’s annual income includes
imputed welfare income in family an-
nual income, as determined at the
PHA’s interim or regular reexamina-
tion of family income and composition,
during the term of the welfare benefits
reduction (as specified in information
provided to the PHA by the welfare
agency).

(4) The amount of the imputed wel-
fare income is offset by the amount of
additional income a family receives
that commences after the time the
sanction was imposed. When such addi-
tional income from other sources is at
least equal to the imputed welfare in-
come, the imputed welfare income is
reduced to zero.

(5) The PHA may not include im-
puted welfare income in annual income
if the family was not an assisted resi-
dent at the time of sanction.
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(d) Review of PHA decision. (1) Public
housing. If a public housing tenant
claims that the PHA has not correctly
calculated the amount of imputed wel-
fare income in accordance with HUD
requirements, and if the PHA denies
the family’s request to modify such
amount, the PHA shall give the tenant
written notice of such denial, with a
brief explanation of the basis for the
PHA determination of the amount of
imputed welfare income. The PHA no-
tice shall also state that if the tenant
does not agree with the PHA deter-
mination, the tenant may request a
grievance hearing in accordance with
part 966, subpart B of this title to re-
view the PHA determination. The ten-
ant is not required to pay an escrow de-
posit pursuant to § 966.55(e) for the por-
tion of tenant rent attributable to the
imputed welfare income in order to ob-
tain a grievance hearing on the PHA
determination.

(2) Section 8 participant. A participant
in the Section 8 tenant-based assist-
ance program may request an informal
hearing, in accordance with § 982.555 of
this title, to review the PHA deter-
mination of the amount of imputed
welfare income that must be included
in the family’s annual income in ac-
cordance with this section. If the fam-
ily claims that such amount is not cor-
rectly calculated in accordance with
HUD requirements, and if the PHA de-
nies the family’s request to modify
such amount, the PHA shall give the
family written notice of such denial,
with a brief explanation of the basis for
the PHA determination of the amount
of imputed welfare income. Such notice
shall also state that if the family does
not agree with the PHA determination,
the family may request an informal
hearing on the determination under
the PHA hearing procedure.

(e) PHA relation with welfare agency.
(1) The PHA must ask welfare agencies
to inform the PHA of any specified wel-
fare benefits reduction for a family
member, the reason for such reduction,
the term of any such reduction, and
any subsequent welfare agency deter-
mination affecting the amount or term
of a specified welfare benefits reduc-
tion. If the welfare agency determines
a specified welfare benefits reduction
for a family member, and gives the

PHA written notice of such reduction,
the family’s annual incomes shall in-
clude the imputed welfare income be-
cause of the specified welfare benefits
reduction.

(2) The PHA is responsible for deter-
mining the amount of imputed welfare
income that is included in the family’s
annual income as a result of a specified
welfare benefits reduction as deter-
mined by the welfare agency, and spec-
ified in the notice by the welfare agen-
cy to the PHA. However, the PHA is
not responsible for determining wheth-
er a reduction of welfare benefits by
the welfare agency was correctly deter-
mined by the welfare agency in accord-
ance with welfare program require-
ments and procedures, nor for pro-
viding the opportunity for review or
hearing on such welfare agency deter-
minations.

(3) Such welfare agency determina-
tions are the responsibility of the wel-
fare agency, and the family may seek
appeal of such determinations through
the welfare agency’s normal due proc-
ess procedures. The PHA shall be enti-
tled to rely on the welfare agency no-
tice to the PHA of the welfare agency’s
determination of a specified welfare
benefits reduction.

[65 FR 16717, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16717, Mar.
29, 2000, § 5.615 was revised, effective Apr. 28,
2000. For the convenience of the user, the su-
perseded text is set forth as follows:

§ 5.615 Utility reimbursements.
(a) General. Where applicable, the utility

reimbursement shall be paid to the family in
the manner provided in the pertinent pro-
gram regulations. If the family and the util-
ity company consent, a PHA or owner may
pay the utility reimbursement jointly to the
family and the utility company, or directly
to the utility company.

(b) Inapplicability to the Section 8 Rental
Voucher Program. The provisions of this sec-
tion do not apply to the Section 8 Rental
Voucher Program. For the Voucher Pro-
gram, in cases where the amount of the HAP
payment exceeds the rent to owner, the ex-
cess will be paid to the family.

§ 5.617 Reexamination and
verification.

(a) Responsibility for initial determina-
tion and reexamination. The PHA or
owner, as applicable, must conduct a
reexamination of family income and
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composition at least annually. The ‘‘ef-
fective date’’ of an examination or re-
examination refers to:

(1) In the case of an examination for
admission, the effective date of the
lease; and

(2) In the case of a reexamination of
an existing participant, the effective
date of the redetermined housing as-
sistance payment with respect to the
Rental Voucher program and the effec-
tive date of the redetermined total ten-
ant payment in all other cases.

(b) Verification. (1) As a condition of
admission to, or continued occupancy
of, any assisted unit, the PHA or
owner, as applicable, shall require the
family head and other such family
members as it designates to execute a
HUD-approved release and consent
form (including any release and con-
sent as required under 24 CFR part 760)
authorizing any depository or private
source of income, or any Federal, State
or local agency, to furnish or release to
the PHA or owner, as applicable, and to
HUD such information as the HA or
owner, as applicable, and HUD deter-
mines to be necessary.

(2) The PHA or owner shall also re-
quire the family to submit directly
documentation determined to be nec-
essary. Information or documentation
shall be considered necessary if it is re-
quired for purposes of determining or
auditing a family’s eligibility to re-
ceive housing assistance, for deter-
mining the family’s annual income, ad-
justed income or total tenant payment.

(3) The use or disclosure of informa-
tion obtained from a family or from an-
other source pursuant to this release
and consent shall be limited to pur-
poses directly connected with adminis-
tration of this subpart or applying for
assistance.

(Approved by the Office of Management and
Budget under control numbers 2502–0204 and
2577–0083.)

[61 FR 54498, Oct. 18, 1996, as amended at 62
FR 27125, May 16, 1997]

EFFECTIVE DATE NOTE: At 65 FR 16718, Mar.
29, 2000, § 5.617 was removed, effective Apr. 28,
2000.

FAMILY PAYMENT

§ 5.628 Total tenant payment.

(a) Determining total tenant payment
(TTP). Total tenant payment is the
highest of the following amounts,
rounded to the nearest dollar:

(1) 30 percent of the family’s monthly
adjusted income;

(2) 10 percent of the family’s monthly
income;

(3) If the family is receiving pay-
ments for welfare assistance from a
public agency and a part of those pay-
ments, adjusted in accordance with the
family’s actual housing costs, is spe-
cifically designated by such agency to
meet the family’s housing costs, the
portion of those payments which is so
designated; or

(4) The minimum rent, as determined
in accordance with § 5.630.

(b) Determining TTP if family’s welfare
assistance is ratably reduced. If the fam-
ily’s welfare assistance is ratably re-
duced from the standard of need by ap-
plying a percentage, the amount cal-
culated under paragraph (a)(3) of this
section is the amount resulting from
one application of the percentage.

[65 FR 16718, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16718, Mar.
29, 2000, § 5.628 was added, effective Apr. 28,
2000.

§ 5.630 Minimum rent.

(a) Minimum rent. (1) The PHA must
charge a family no less than a min-
imum monthly rent established by the
responsible entity, except as described
in paragraph (b) of this section.

(2) For the public housing program
and the section 8 moderate rehabilita-
tion, and certificate or voucher pro-
grams, the PHA may establish a min-
imum rent of up to $50.

(3) For other section 8 programs, the
minimum rent is $25.

(b) Financial hardship exemption from
minimum rent. (1) When is family exempt
from minimum rent? The responsible en-
tity must grant an exemption from
payment of minimum rent if the fam-
ily is unable to pay the minimum rent
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because of financial hardship, as de-
scribed in the responsible entity’s writ-
ten policies. Financial hardship in-
cludes these situations:

(i) When the family has lost eligi-
bility for or is awaiting an eligibility
determination for a Federal, State, or
local assistance program, including a
family that includes a member who is a
noncitizen lawfully admitted for per-
manent residence under the Immigra-
tion and Nationality Act who would be
entitled to public benefits but for title
IV of the Personal Responsibility and
Work Opportunity Act of 1996;

(ii) When the family would be evicted
because it is unable to pay the min-
imum rent;

(iii) When the income of the family
has decreased because of changed cir-
cumstances, including loss of employ-
ment;

(iv) When a death has occurred in the
family; and

(v) Other circumstances determined
by the responsible entity or HUD.

(2) What happens if family requests a
hardship exemption? (i) Public housing.
(A) If a family requests a financial
hardship exemption, the PHA must
suspend the minimum rent require-
ment beginning the month following
the family’s request for a hardship ex-
emption, and continuing until the PHA
determines whether there is a quali-
fying financial hardship and whether it
is temporary or long term.

(B) The PHA must promptly deter-
mine whether a qualifying hardship ex-
ists and whether it is temporary or
long term.

(C) The PHA may not evict the fam-
ily for nonpayment of minimum rent
during the 90-day period beginning the
month following the family’s request
for a hardship exemption.

(D) If the PHA determines that a
qualifying financial hardship is tem-
porary, the PHA must reinstate the
minimum rent from the beginning of
the suspension of the minimum rent.
The PHA must offer the family a rea-
sonable repayment agreement, on
terms and conditions established by
the PHA, for the amount of back min-
imum rent owed by the family.

(ii) All section 8 programs. (A) If a fam-
ily requests a financial hardship ex-
emption, the responsible entity must

suspend the minimum rent require-
ment beginning the month following
the family’s request for a hardship ex-
emption until the responsible entity
determines whether there is a quali-
fying financial hardship, and whether
such hardship is temporary or long
term.

(B) The responsible entity must
promptly determine whether a quali-
fying hardship exists and whether it is
temporary or long term.

(C) If the responsible entity deter-
mines that a qualifying financial hard-
ship is temporary, the PHA must not
impose the minimum rent during the
90-day period beginning the month fol-
lowing the date of the family’s request
for a hardship exemption. At the end of
the 90-day suspension period, the re-
sponsible entity must reinstate the
minimum rent from the beginning of
the suspension. The family must be of-
fered a reasonable repayment agree-
ment, on terms and conditions estab-
lished by the responsible entity, for the
amount of back rent owed by the fam-
ily.

(iii) All programs. (A) If the respon-
sible entity determines there is no
qualifying financial hardship exemp-
tion, the responsible entity must rein-
state the minimum rent, including
back rent owed from the beginning of
the suspension. The family must pay
the back rent on terms and conditions
established by the responsible entity.

(B) If the responsible entity deter-
mines a qualifying financial hardship
is long term, the responsible entity
must exempt the family from the min-
imum rent requirements so long as
such hardship continues. Such exemp-
tion shall apply from the beginning of
the month following the family’s re-
quest for a hardship exemption until
the end of the qualifying financial
hardship.

(C) The financial hardship exemption
only applies to payment of the min-
imum rent (as determined pursuant to
§ 5.628(a)(4) and § 5.630), and not to the
other elements used to calculate the
total tenant payment (as determined
pursuant to § 5.628(a)(1), (a)(2) and
(a)(3)).

(3) Public housing: Grievance hearing
concerning PHA denial of request for
hardship exemption. If a public housing
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family requests a hearing under the
PHA grievance procedure, to review
the PHA’s determination denying or
limiting the family’s claim to a finan-
cial hardship exemption, the family is
not required to pay any escrow deposit
in order to obtain a grievance hearing
on such issues.

[65 FR 16718, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16718, Mar.
29, 2000, § 5.630 was added, effective Apr. 28,
2000.

§ 5.632 Utility reimbursements.

(a) Applicability. This section is appli-
cable to:

(1) The Section 8 programs other
than the Section 8 voucher program
(for distribution of a voucher housing
assistance payment that exceeds rent
to owner, see § 982.514(b) of this title);

(2) A public housing family paying an
income-based rent (see § 960.253 of this
title). (Utility reimbursement is not
paid for a public housing family that is
paying a flat rent.)

(b) Payment of utility reimbursement.
(1) The responsible entity pays a util-
ity reimbursement if the utility allow-
ance (for tenant-paid utilities) exceeds
the amount of the total tenant pay-
ment.

(2) In the public housing program
(where the family is paying an income-
based rent), the Section 8 moderate re-
habilitation program and the Section 8
certificate or voucher program, the
PHA may pay the utility reimburse-
ment either to the family or directly to
the utility supplier to pay the utility
bill on behalf of the family. If the PHA
elects to pay the utility supplier, the
PHA must notify the family of the
amount paid to the utility supplier.

(3) In the other Section 8 programs,
the owner must pay the utility reim-
bursement either:

(i) To the family, or
(ii) With consent of the family, to the

utility supplier to pay the utility bill
on behalf of the family.

[65 FR 16719, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16719, Mar.
29, 2000, § 5.632 was added, effective Apr. 28,
2000.

§ 5.634 Tenant rent.
(a) Section 8 programs. For Section 8

programs other than the Section 8
voucher program, tenant rent is total
tenant payment minus any utility al-
lowance.

(b) Public housing. See § 960.253 of this
title for the determination of tenant
rent.

[65 FR 16719, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16719, Mar.
29, 2000, § 5.634 was added, effective Apr. 28,
2000.

SECTION 8 PROJECT-BASED ASSISTANCE:
OCCUPANCY REQUIREMENTS

§ 5.653 Section 8 project-based assist-
ance programs: Admission—Income-
eligibility and income-targeting.

(a) Applicability. This section de-
scribes requirements concerning in-
come-eligibility and income-targeting
that apply to the Section 8 project-
based assistance programs, except for
the moderate rehabilitation and the
project-based certificate or voucher
programs.

(b) Who is eligible?
(1) Basic eligibility. An applicant must

meet all eligibility requirements in
order to receive housing assistance. At
a minimum, the applicant must be a
family, as defined in § 5.403, and must
be income-eligible, as described in this
section. Such eligible applicants in-
clude single persons.

(2) Low income limit. No family other
than a low income family is eligible for
admission to the Section 8 project-
based assistance programs. (This para-
graph (b) does not apply to the Section
8 project-based voucher program under
part 983 of this title.)

(c) Targeting to extremely low income
families. For each project assisted
under a contract for project-based as-
sistance, of the dwelling units that be-
come available for occupancy in any
fiscal year that are assisted under the
contract, not less than 40 percent shall
be available for leasing only by fami-
lies that are extremely low income
families at the time of admission.

(d) Limitation on admission of non-very
low income families.

(1) Admission to units available before
October 1, 1981. Not more than 25 per-
cent of the Section 8 project-based
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dwelling units that were available for
occupancy under Section 8 Housing As-
sistance Payments Contracts effective
before October 1, 1981 and that are
leased on or after that date shall be
available for leasing by low income
families other than very low income
families. HUD reserves the right to
limit the admission of low income fam-
ilies other than very low income fami-
lies to these units.

(2) Admission to units available on or
after October 1, 1981. Not more than 15
percent of the Section 8 project-based
dwelling units that initially become
available for occupancy under Section
8 Housing Assistance Payments (HAP)
Contracts on or after October 1, 1981
shall be available for leasing by low in-
come families other than families that
are very low income families at the
time of admission to the Section 8 pro-
gram. Except with the prior approval
of HUD under paragraphs (d)(3) and
(d)(4) of this section, the owner may
only lease such units to very low in-
come families.

(3) Request for exception. A request by
an owner for approval of admission of
low income families other than very
low income families to section 8
project-based units must state the
basis for requesting the exception and
provide supporting data. Bases for ex-
ceptions that may be considered in-
clude the following:

(i) Need for admission of a broader
range of tenants to preserve the finan-
cial or management viability of a
project because there is an insufficient
number of potential applicants who are
very low income families;

(ii) Commitment of an owner to at-
taining occupancy by families with a
broad range of incomes;

(iii) Project supervision by a State
Housing Finance Agency having a pol-
icy of occupancy by families with a
broad range of incomes supported by
evidence that the Agency is pursuing
this goal throughout its assisted
projects in the community, or a project
with financing through Section 11(b) of
the 1937 Act (42 U.S.C. 1437i) or under
Section 103 of the Internal Revenue
Code (26 U.S.C. 103); and

(iv) Low-income families that other-
wise would be displaced from a Section
8 project.

(4) Action on request for exception.
Whether to grant any request for ex-
ception is a matter committed by law
to HUD’s discretion, and no implica-
tion is intended to be created that HUD
will seek to grant approvals up to the
maximum limits permitted by statute,
nor is any presumption of an entitle-
ment to an exception created by the
specification of certain grounds for ex-
ception that HUD may consider. HUD
will review exceptions granted to own-
ers at regular intervals. HUD may
withdraw permission to exercise those
exceptions for program applicants at
any time that exceptions are not being
used or after a periodic review, based
on the findings of the review.

(e) Income used for eligibility and tar-
geting. Family annual income (see
§ 5.609) is used both for determination
of income-eligibility and for income-
targeting under this section.

(f) Reporting. The Section 8 owner
must comply with HUD-prescribed re-
porting requirements, including in-
come reporting requirements that will
permit HUD to maintain the data nec-
essary to monitor compliance with in-
come-eligibility and income-targeting
requirements.

[65 FR 16719, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16719, Mar.
29, 2000, § 5.653 was added, effective Apr. 28,
2000.

§ 5.655 Section 8 project-based assist-
ance programs: Owner preferences
in selection for a project or unit.

(a) Applicability. This section applies
to the section 8 project-based assist-
ance programs. The section describes
requirements concerning the Section 8
owner’s selection of residents to oc-
cupy a project or unit, except for the
moderate rehabilitation and the
project-based certificate or voucher
programs.

(b) Selection. (1) Selection for owner’s
project or unit. Selection for occupancy
of a project or unit is the function of
the Section 8 owner. However, selec-
tion is subject to the income-eligibility
and income-targeting requirements in
§ 5.653.

(2) Tenant selection plan. The owner
must adopt a written tenant selection
plan in accordance with HUD require-
ments.
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(3) Amount of income. The owner may
not select a family for occupancy of a
project or unit in an order different
from the order on the owner’s waiting
list for the purpose of selecting a rel-
atively higher income family. However,
an owner may select a family for occu-
pancy of a project or unit based on its
income in order to satisfy the tar-
geting requirements of § 5.653(c).

(4) Selection for particular unit. In se-
lecting a family to occupy a particular
unit, the owner may match family
characteristics with the type of unit
available, for example, number of bed-
rooms. If a unit has special accessi-
bility features for persons with disabil-
ities, the owner must first offer the
unit to families which include persons
with disabilities who require such fea-
tures (see §§ 8.27 and 100.202 of this
title).

(5) Housing assistance limitation for
single persons. A single person who is
not an elderly or displaced person, a
person with disabilities, or the remain-
ing member of a resident family may
not be provided a housing unit with
two or more bedrooms.

(c) Particular owner preferences. The
owner must inform all applicants about
available preferences and must give ap-
plicants an opportunity to show that
they qualify for available preferences.

(1) Residency requirements or pref-
erences. (i) Residency requirements are
prohibited. Although the owner is not
prohibited from adopting a residency
preference, the owner may only adopt
or implement residency preferences in
accordance with non-discrimination
and equal opportunity requirements
listed at § 5.105(a).

(ii) A residency preference is a pref-
erence for admission of persons who re-
side in a specified geographic area
(‘‘residency preference area’’).

(iii) An owner’s residency preference
must be approved by HUD in one of the
following methods:

(A) Prior approval of the housing
market area in the Affirmative Fair
Housing Marketing plan (in accordance
with § 108.25 of this title) as a residency
preference area;

(B) Prior approval of the residency
preference area in the PHA plan of the
jurisdiction in which the project is lo-
cated;

(C) Modification of the Affirmative
Fair Housing Marketing Plan, in ac-
cordance with § 108.25 of this title,

(iv) Use of a residency preference
may not have the purpose or effect of
delaying or otherwise denying admis-
sion to a project or unit based on the
race, color, ethnic origin, gender, reli-
gion, disability, or age of any member
of an applicant family.

(v) A residency preference must not
be based on how long an applicant has
resided or worked in a residency pref-
erence area.

(vi) Applicants who are working or
who have been notified that they are
hired to work in a residency preference
area must be treated as residents of the
residency preference area. The owner
may treat graduates of, or active par-
ticipants in, education and training
programs in a residency preference
area as residents of the residency pref-
erence area if the education or training
program is designed to prepare individ-
uals for the job market.

(2) Preference for working families. (i)
The owner may adopt a preference for
admission of working families (families
where the head, spouse or sole member
is employed). However, an applicant
shall be given the benefit of the work-
ing family preference if the head and
spouse, or sole member, is age 62 or
older, or is a person with disabilities.

(ii) If the owner adopts a preference
for admission of working families, the
owner must not give a preference based
on the amount of earned income.

(3) Preference for person with disabil-
ities. The owner may adopt a preference
for admission of families that include a
person with disabilities. However, the
owner may not adopt a preference for
admission of persons with a specific
disability.

(4) Preference for victims of domestic vi-
olence. The owner should consider
whether to adopt a preference for ad-
mission of families that include vic-
tims of domestic violence.

(5) Preference for single persons who
are elderly, displaced, homeless or persons
with disabilities over other single persons.
The owner may adopt a preference for
admission of single persons who are age
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62 or older, displaced, homeless, or per-
sons with disabilities over other single
persons.

[65 FR 16720, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16720, Mar.
29, 2000, § 5.655 was added, effective Apr. 28,
2000.

§ 5.657 Section 8 project-based assist-
ance programs: Reexamination of
family income and composition.

(a) Applicability. This section states
requirements for reexamination of
family income and composition in the
Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation and the project-based certifi-
cate or voucher programs.

(b) Regular reexamination. The owner
must conduct a reexamination and re-
determination of family income and
composition at least annually.

(c) Interim reexaminations. A family
may request an interim reexamination
of family income because of any
changes since the last examination.
The owner must make the interim re-
examination within a reasonable time
after the family request. The owner
may adopt policies prescribing when
and under what conditions the family
must report a change in family income
or composition.

[65 FR 16720, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16720, Mar.
29, 2000, § 5.657 was added, effective Apr. 28,
2000.

§ 5.659 Family information and
verification.

(a) Applicability. This section states
requirements for reexamination of
family income and composition in the
Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation program and the project-
based certificate or voucher programs.

(b) Family obligation to supply informa-
tion. (1) The family must supply any in-
formation that HUD or the owner de-
termines is necessary in administra-
tion of the Section 8 program, includ-
ing submission of required evidence of
citizenship or eligible immigration sta-
tus (as provided by part 5, subpart E of
this title). ‘‘Information’’ includes any
requested certification, release or
other documentation.

(2) The family must supply any infor-
mation requested by the owner or HUD
for use in a regularly scheduled reex-
amination or an interim reexamination
of family income and composition in
accordance with HUD requirements.

(3) For requirements concerning the
following, see part 5, subpart B of this
title:

(i) Family verification and disclosure
of social security numbers;

(ii) Family execution and submission
of consent forms for obtaining wage
and claim information from State
Wage Information Collection Agencies
(SWICAs).

(4) Any information supplied by the
family must be true and complete.

(c) Family release and consent. (1) As a
condition of admission to or continued
occupancy of a unit with Section 8 as-
sistance, the owner must require the
family head, and such other family
members as the owner designates, to
execute a HUD-approved release and
consent form (including any release
and consent as required under § 5.230 of
this title) authorizing any depository
or private source of income, or any
Federal, State or local agency, to fur-
nish or release to the owner or HUD
such information as the owner or HUD
determines to be necessary.

(2) The use or disclosure of informa-
tion obtained from a family or from an-
other source pursuant to this release
and consent shall be limited to pur-
poses directly connected with adminis-
tration of the Section 8 program.

(d) Owner responsibility for verification.
The owner must obtain and document
in the family file third party
verification of the following factors, or
must document in the file why third
party verification was not available:

(1) Reported family annual income;
(2) The value of assets;
(3) Expenses related to deductions

from annual income; and
(4) Other factors that affect the de-

termination of adjusted income.

[65 FR 16721, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16721, Mar.
29, 2000, § 5.659 was added, effective Apr. 28,
2000.

VerDate 11<MAY>2000 13:41 Jun 15, 2000 Jkt 190073 PO 00000 Frm 00083 Fmt 8010 Sfmt 8010 Y:\SGML\190073T.XXX pfrm07 PsN: 190073T



84

24 CFR Subtitle A (4–1–00 Edition)§ 5.661

§ 5.661 Section 8 project-based assist-
ance programs: Approval for police
or other security personnel to live
in project.

(a) Applicability. This section de-
scribes when a Section 8 owner may
lease a Section 8 unit to police or other
security personnel with continued Sec-
tion 8 assistance for the unit. This sec-
tion applies to the Section 8 project-
based assistance programs.

(b) Terms. (1) Security personnel
means:

(i) A police officer, or
(ii) A qualified security professional,

with adequate training and experience
to provide security services for project
residents.

(2) Police officer means a person em-
ployed on a full-time basis as a duly li-
censed professional police officer by a
Federal, State or local government or
by any agency of these governments.

(3) Security includes the protection of
project residents, including resident
project management from criminal or
other activity that is a threat to per-
son or property, or that arouses fears
of such threat.

(c) Owner application. (1) The owner
may submit a written application to
the contract administrator (PHA or
HUD) for approval to lease an available
unit in a Section 8 project to security
personnel who would not otherwise be
eligible for Section 8 assistance, for the
purpose of increasing security for Sec-
tion 8 families residing in the project.
(2) The owner’s application must in-
clude the following information:

(i) A description of criminal activi-
ties in the project and the surrounding
community, and the effect of criminal
activity on the security of project resi-
dents.

(ii) Qualifications of security per-
sonnel who will reside in the project,
and the period of residence by such per-
sonnel. How owner proposes to check
backgrounds and qualifications of any
security personnel who will reside in
the project.

(iii) Full disclosure of any family re-
lationship between the owner and any
security personnel. For this purpose,
‘‘owner’’ includes a principal or other
interested party.

(iv) How residence by security per-
sonnel in a project unit will increase

security for Section 8 assisted families
residing in the project.

(v) The amount payable monthly as
rent to the unit owner by security per-
sonnel residing in the project (includ-
ing a description of how this amount is
determined), and the amount of any
other compensation by the owner to
such resident security personnel.

(vi) The terms of occupancy by such
security personnel. The lease by owner
to the approved security personnel may
provide that occupancy of the unit is
authorized only while the security per-
sonnel is satisfactorily performing any
agreed responsibilities and functions
for project security.

(vii) Other information as requested
by the contract administrator.

(d) Action by contract administrator. (1)
The contract administrator shall have
discretion to approve or disapprove
owner’s application, and to impose con-
ditions for approval of occupancy by
security personnel in a section 8
project unit.

(2) Notice of approval by the contract
administrator shall specify the term of
such approved occupancy. Such ap-
proval may be withdrawn at the discre-
tion of the contract administrator, for
example, if the contract administrator
determines that such occupancy is not
providing adequate security benefits as
proposed in the owner’s application; or
that security benefits from such occu-
pancy are not a sufficient return for
program costs.

(e) Housing assistance payment and
rent. (1) During approved occupancy by
security personnel as provided in this
section, the amount of the monthly
housing assistance payment to the
owner shall be equal to the contract
rent (as determined in accordance with
the HAP contract and HUD require-
ments) minus the amount (as approved
by the contract administrator) of rent
payable monthly as rent to the unit
owner by such security personnel. The
owner shall bear the risk of collecting
such rent from such security personnel,
and the amount of the housing assist-
ance payment shall not be increased
because of non-payment by such secu-
rity personnel. The owner shall not be
entitled to receive any vacancy pay-
ment for the period following occu-
pancy by such security personnel.
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(2) In approving the amount of
monthly rent payable by security per-
sonnel for occupancy of a contract
unit, the contract administrator may
consider whether security services to
be performed are an adequate return
for housing assistance payments on the
unit, or whether the cost of security
services should be borne by the owner
from other project income.

[65 FR 16721, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16721, Mar.
29, 2000, § 5.661 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

Subpart G—Physical Condition
Standards and Inspection Re-
quirements

SOURCE: 63 FR 46577, Sept. 1, 1998, unless
otherwise noted.

§ 5.701 Applicability.

(a) This subpart applies to housing
assisted by HUD under the following
programs:

(1) All Section 8 project-based assist-
ance. ‘‘Project-based assistance’’
means Section 8 assistance that is at-
tached to the structure (see § 982.1(b)(1)
of this title regarding the distinction
between ‘‘project-based’’ and ‘‘tenant-
based’’ assistance);

(2) Section 202 Program of Supportive
Housing for the Elderly;

(3) Section 811 Program of Supportive
Housing for Persons with Disabilities;

(4) Section 202 loan program for
projects for the elderly and handi-
capped (including 202/8 projects and 202/
162 projects).

(b) This subpart also applies to hous-
ing with mortgages insured or held by
HUD, or housing that is receiving as-
sistance from HUD, under the following
authorities:

(1) Section 207 of the National Hous-
ing Act (NHA) (12 U.S.C. 1701 et seq.)
(Rental Housing Insurance);

(2) Section 213 of the NHA (Coopera-
tive Housing Insurance);

(3) Section 220 of the NHA (Rehabili-
tation and Neighborhood Conservation
Housing Insurance);

(4) Section 221(d)(3) and (5) of the
NHA (Housing for Moderate Income
and Displaced Families);

(5) Section 221(d)(4) of the NHA
(Housing for Moderate Income and Dis-
placed Families);

(6) Section 231 of the NHA (Housing
for Elderly Persons);

(7) Section 232 of the NHA (Mortgage
Insurance for Nursing Homes, Inter-
mediate Care Facilities, Board and
Care Homes);

(8) Section 234(d) of the NHA (Rental)
(Mortgage Insurance for Condomin-
iums);

(9) Section 236 of the NHA (Rental
and Cooperative Housing for Lower In-
come Families);

(10) Section 241 of the NHA (Supple-
mental Loans for Multifamily
Projects); and

(11) Section 542(c) of the Housing and
Community Development Act of 1992
(12 U.S.C. 1707 note) (Housing Finance
Agency Risk Sharing Program).

(c) This subpart also applies to Pub-
lic Housing (housing receiving assist-
ance under the U.S. Housing Act of
1937, other than under section 8 of the
Act).

(d) For purposes of this subpart, the
term ‘‘HUD housing’’ means the types
of housing listed in paragraphs (a), (b),
and (c) of this section.

§ 5.703 Physical condition standards
for HUD housing that is decent,
safe, sanitary and in good repair
(DSS/GR).

HUD housing must be decent, safe,
sanitary and in good repair. Owners of
housing described in § 5.701(a), mortga-
gors of housing described in § 5.701(b),
and PHAs and other entities approved
by HUD owning housing described in
§ 5.701(c), must maintain such housing
in a manner that meets the physical
condition standards set forth in this
section in order to be considered de-
cent, safe, sanitary and in good repair.
These standards address the major
areas of the HUD housing: the site; the
building exterior; the building systems;
the dwelling units; the common areas;
and health and safety considerations.

(a) Site. The site components, such as
fencing and retaining walls, grounds,
lighting, mailboxes/project signs, park-
ing lots/driveways, play areas and
equipment, refuse disposal, roads,
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