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to determine project feasibility (in-
cluding costs of an initial feasibility
study), consulting fees, costs of pre-
liminary financial applications, legal
fees, architectural fees, engineering
fees, engagement of a development
team, option to acquire property, site
control and title clearance. General
operational expenses of the community
housing development organization are
not allowable costs.

(3) Repayment. The community hous-
ing development organization must
repay the loan to the participating ju-
risdiction from construction loan pro-
ceeds or other project income. The par-
ticipating jurisdiction may waive re-
payment of the loan, in part or in
whole, if there are impediments to
project development that the partici-
pating jurisdiction determines are rea-
sonably beyond the control of the bor-
rower.

(b) Project-specific seed money loans—
(1) General. Within the percentage spec-
ified in § 92.300(c), HOME funds may be
used to provide loans to community
housing development organizations to
cover preconstruction project costs
that the participating jurisdiction de-
termines to be customary and reason-
able, including, but not limited to the
costs of obtaining firm construction
loan commitments, architectural plans
and specifications, zoning approvals,
engineering studies, and legal fees.

(2) Eligible sponsors. A loan may be
provided only to a community housing
development organization that has,
with respect to the project concerned,
site control (evidenced by a deed, a
sales contract, or an option contract to
acquire the property), a preliminary fi-
nancial commitment, and a capable de-
velopment team.

(3) Repayment. The community hous-
ing development organization must
repay the loan to the participating ju-
risdiction from construction loan pro-
ceeds or other project income. The par-
ticipating jurisdiction may waive re-
payment of the loan, in whole or in
part, if there are impediments to
project development that the partici-
pating jurisdiction determines are rea-
sonably beyond the control of the com-
munity housing development organiza-
tion.

§ 92.302 Housing education and orga-
nizational support.

HUD is authorized to provide edu-
cation and organizational support as-
sistance, in conjunction with HOME
funds made available to community
housing development organizations in
accordance with section 233 of the Act.
HUD will publish a notice in the FED-
ERAL REGISTER announcing the avail-
ability of funding under this section, as
appropriate. The notice need not in-
clude funding for each of the eligible
activities, but may target funding from
among the eligible activities.

§ 92.303 Tenant participation plan.
A community housing development

organization that receives assistance
under this part must adhere to a fair
lease and grievance procedure approved
by the participating jurisdiction and
provide a plan for and follow a program
of tenant participation in management
decisions.

Subpart H—Other Federal
Requirements

§ 92.350 Other Federal requirements
and nondiscrimination.

(a) The Federal requirements set
forth in 24 CFR part 5, subpart A, are
applicable to participants in the HOME
program. The requirements of this sub-
part include: nondiscrimination and
equal opportunity; disclosure require-
ments; debarred, suspended or ineli-
gible contractors; and drug-free work-
place.

(b) The nondiscrimination require-
ments at section 282 of the Act are ap-
plicable. These requirements are
waived in connection with the use of
HOME funds on lands set aside under
the Hawaiian Homes Commission Act,
1920 (42 Stat. 108).

[62 FR 28930, May 28, 1997]

§ 92.351 Affirmative marketing; minor-
ity outreach program.

(a) Affirmative marketing. (1) Each par-
ticipating jurisdiction must adopt af-
firmative marketing procedures and re-
quirements for rental and homebuyer
projects containing 5 or more HOME-
assisted housing units. Affirmative
marketing steps consist of actions to
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provide information and otherwise at-
tract eligible persons in the housing
market area to the available housing
without regard to race, color, national
origin, sex, religion, familial status or
disability. (The affirmative marketing
procedures do not apply to families
with Section 8 tenant-based rental
housing assistance or families with
tenant-based rental assistance provided
with HOME funds.)

(2) The affirmative marketing re-
quirements and procedures adopted
must include:

(i) Methods for informing the public,
owners, and potential tenants about
Federal fair housing laws and the par-
ticipating jurisdiction’s affirmative
marketing policy (e.g., the use of the
Equal Housing Opportunity logotype or
slogan in press releases and solicita-
tions for owners, and written commu-
nication to fair housing and other
groups);

(ii) Requirements and practices each
owner must adhere to in order to carry
out the participating jurisdiction’s af-
firmative marketing procedures and re-
quirements (e.g., use of commercial
media, use of community contacts, use
of the Equal Housing Opportunity logo-
type or slogan, and display of fair hous-
ing poster);

(iii) Procedures to be used by owners
to inform and solicit applications from
persons in the housing market area
who are not likely to apply for the
housing without special outreach (e.g.,
use of community organizations, places
of worship, employment centers, fair
housing groups, or housing counseling
agencies);

(iv) Records that will be kept describ-
ing actions taken by the participating
jurisdiction and by owners to affirma-
tively market units and records to as-
sess the results of these actions; and

(v) A description of how the partici-
pating jurisdiction will annually assess
the success of affirmative marketing
actions and what corrective actions
will be taken where affirmative mar-
keting requirements are not met.

(3) A State that distributes HOME
funds to units of general local govern-
ment must require each unit of general
local government to adopt affirmative
marketing procedures and require-

ments that meet the requirement in
paragraphs (a) and (b) of this section.

(b) Minority outreach. A participating
jurisdiction must prescribe procedures
acceptable to HUD to establish and
oversee a minority outreach program
within its jurisdiction to ensure the in-
clusion, to the maximum extent pos-
sible, of minorities and women, and en-
tities owned by minorities and women,
including, without limitation, real es-
tate firms, construction firms, ap-
praisal firms, management firms, fi-
nancial institutions, investment bank-
ing firms, underwriters, accountants,
and providers of legal services, in all
contracts entered into by the partici-
pating jurisdiction with such persons
or entities, public and private, in order
to facilitate the activities of the par-
ticipating jurisdiction to provide af-
fordable housing authorized under this
Act or any other Federal housing law
applicable to such jurisdiction. Section
85.36(e) of this title describes actions to
be taken by a participating jurisdiction
to assure that minority business enter-
prises and women business enterprises
are used when possible in the procure-
ment of property and services.

§ 92.352 Environmental review.

(a) General. The environmental ef-
fects of each activity carried out with
HOME funds must be assessed in ac-
cordance with the provisions of the Na-
tional Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321) and the re-
lated authorities listed in HUD’s imple-
menting regulations at 24 CFR parts 50
and 58.

(b) Responsibility for review. (1) The ju-
risdiction (e.g., the participating juris-
diction or State recipient) or insular
area must assume responsibility for en-
vironmental review, decisionmaking,
and action for each activity that it car-
ries out with HOME funds, in accord-
ance with the requirements imposed on
a recipient under 24 CFR part 58. No
funds may be committed to a HOME
activity or project before the comple-
tion of the environmental review and
approval of the request for release of
funds and related certification, except
as authorized by 24 CFR part 58.
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(2) A State participating jurisdiction
must also assume responsibility for ap-
proval of requests for release of HOME
funds submitted by State recipients.

(3) HUD will perform the environ-
mental review, in accordance with 24
CFR part 50, for a competitively award-
ed application for HOME funds sub-
mitted to HUD by an entity that is not
a jurisdiction.

§ 92.353 Displacement, relocation, and
acquisition.

(a) Minimizing displacement. Con-
sistent with the other goals and objec-
tives of this part, the participating ju-
risdiction must ensure that it has
taken all reasonable steps to minimize
the displacement of persons (families,
individuals, businesses, nonprofit orga-
nizations, and farms) as a result of a
project assisted with HOME funds. To
the extent feasible, residential tenants
must be provided a reasonable oppor-
tunity to lease and occupy a suitable,
decent, safe, sanitary, and affordable
dwelling unit in the building/complex
upon completion of the project.

(b) Temporary relocation. The fol-
lowing policies cover residential ten-
ants who will not be required to move
permanently but who must relocate
temporarily for the project. Such ten-
ants must be provided:

(1) Reimbursement for all reasonable
out-of-pocket expenses incurred in con-
nection with the temporary relocation,
including the cost of moving to and
from the temporarily occupied housing
and any increase in monthly rent/util-
ity costs.

(2) Appropriate advisory services, in-
cluding reasonable advance written no-
tice of:

(i) The date and approximate dura-
tion of the temporary relocation;

(ii) The location of the suitable, de-
cent, safe, and sanitary dwelling to be
made available for the temporary pe-
riod;

(iii) The terms and conditions under
which the tenant may lease and occupy
a suitable, decent, safe, and sanitary
dwelling in the building/complex upon
completion of the project; and

(iv) The provisions of paragraph (b)(1)
of this section.

(c) Relocation assistance for displaced
persons—(1) General. A displaced person

(defined in paragraph (c)(2) of this sec-
tion) must be provided relocation as-
sistance at the levels described in, and
in accordance with the requirements of
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (URA) (42 U.S.C. 4201–4655) and
49 CFR part 24. A ‘‘displaced person’’
must be advised of his or her rights
under the Fair Housing Act and, if the
comparable replacement dwelling used
to establish the amount of the replace-
ment housing payment to be provided
to a minority person is located in an
area of minority concentration, the mi-
nority person also must be given, if
possible, referrals to comparable and
suitable, decent, safe, and sanitary re-
placement dwellings not located in
such areas.

(2) Displaced Person. (i) For purposes
of paragraph (c) of this section, the
term displaced person means a person
(family individual, business, nonprofit
organization, or farm, including any
corporation, partnership or associa-
tion) that moves from real property or
moves personal property from real
property, permanently, as a direct re-
sult of acquisition, rehabilitation, or
demolition for a project assisted with
HOME funds. This includes any perma-
nent, involuntary move for an assisted
project, including any permanent move
from the real property that is made:

(A) After notice by the owner to
move permanently from the property,
if the move occurs on or after:

(1) The date of the submission of an
application to the participating juris-
diction or HUD, if the applicant has
site control and the application is later
approved; or

(2) The date the jurisdiction approves
the applicable site, if the applicant
does not have site control at the time
of the application; or

(B) Before the date described in para-
graph (c)(2)(i)(A) of this section, if the
jurisdiction or HUD determines that
the displacement resulted directly
from acquisition, rehabilitation, or
demolition for the project; or

(C) By a tenant-occupant of a dwell-
ing unit, if any one of the following
three situations occurs:

(1) The tenant moves after execution
of the agreement covering the acquisi-
tion, rehabilitation, or demolition and
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the move occurs before the tenant is
provided written notice offering the
tenant the opportunity to lease and oc-
cupy a suitable, decent, safe, and sani-
tary dwelling in the same building/
complex upon completion of the
project under reasonable terms and
conditions. Such reasonable terms and
conditions must include a term of at
least one year at a monthly rent and
estimated average monthly utility
costs that do not exceed the greater of:

(i) The tenant’s monthly rent before
such agreement and estimated average
monthly utility costs; or

(ii) The total tenant payment, as de-
termined under 24 CFR 5.613, if the ten-
ant is low-income, or 30 percent of
gross household income, if the tenant
is not low-income; or

(2) The tenant is required to relocate
temporarily, does not return to the
building/complex, and either

(i) The tenant is not offered payment
for all reasonable out-of-pocket ex-
penses incurred in connection with the
temporary relocation; or

(ii) Other conditions of the temporary
relocation are not reasonable; or

(3) The tenant is required to move to
another dwelling unit in the same
building/complex but is not offered re-
imbursement for all reasonable out-of-
pocket expenses incurred in connection
with the move, or other conditions of
the move are not reasonable.

(ii) Notwithstanding paragraph
(c)(2)(i) of this section, a person does
not qualify as a displaced person if:

(A) The person has been evicted for
cause based upon a serious or repeated
violation of the terms and conditions
of the lease or occupancy agreement,
violation of applicable federal, State or
local law, or other good cause, and the
participating jurisdiction determines
that the eviction was not undertaken
for the purpose of evading the obliga-
tion to provide relocation assistance.
The effective date of any termination
or refusal to renew must be preceded
by at least 30 days advance written no-
tice to the tenant specifying the
grounds for the action.

(B) The person moved into the prop-
erty after the submission of the appli-
cation but, before signing a lease and
commencing occupancy, was provided
written notice of the project, its pos-

sible impact on the person (e.g., the
person may be displaced, temporarily
relocated, incur a rent increase), and
the fact that the person would not
qualify as a ‘‘displaced person’’ (or for
any assistance under this section) as a
result of the project;

(C) The person is ineligible under 49
CFR 24.2(g)(2); or

(D) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project.

(iii) The jurisdiction may, at any
time, ask HUD to determine whether a
displacement is or would be covered by
this rule.

(3) Initiation of negotiations. For pur-
poses of determining the formula for
computing replacement housing assist-
ance to be provided under paragraph (c)
of this section to a tenant displaced
from a dwelling as a direct result of
private-owner rehabilitation, demoli-
tion or acquisition of the real property,
the term initiation of negotiations means
the execution of the agreement cov-
ering the acquisition, rehabilitation, or
demolition.

(d) Optional relocation assistance. The
participating jurisdiction may provide
relocation payments and other reloca-
tion assistance to families, individuals,
businesses, nonprofit organizations,
and farms displaced by a project as-
sisted with HOME funds where the dis-
placement is not subject to paragraph
(c) of this section. The jurisdiction
may also provide relocation assistance
to persons covered under paragraph (c)
of this section beyond that required.
For any such assistance that is not re-
quired by State or local law, the juris-
diction must adopt a written policy
available to the public that describes
the optional relocation assistance that
it has elected to furnish and provides
for equal relocation assistance within
each class of displaced persons.

(e) Residential antidisplacement and re-
location assistance plan. The partici-
pating jurisdiction shall comply with
the requirements of 24 CFR part 42,
subpart B.

(f) Real property acquisition require-
ments. The acquisition of real property
for a project is subject to the URA and
the requirements of 49 CFR part 24,
subpart B.
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(g) Appeals. A person who disagrees
with the participating jurisdiction’s
determination concerning whether the
person qualifies as a displaced person,
or the amount of relocation assistance
for which the person may be eligible,
may file a written appeal of that deter-
mination with the jurisdiction. A low-
income person who is dissatisfied with
the jurisdiction’s determination on his
or her appeal may submit a written re-
quest for review of that determination
to the HUD Field Office.

[61 FR 48750, Sept. 16, 1996, as amended at 61
FR 51760, Oct. 3, 1996; 62 FR 28930, May 28,
1997]

§ 92.354 Labor.
(a) General. (1) Every contract for the

construction (rehabilitation or new
construction) of housing that includes
12 or more units assisted with HOME
funds must contain a provision requir-
ing the payment of not less than the
wages prevailing in the locality, as pre-
determined by the Secretary of Labor
pursuant to the Davis-Bacon Act (40
U.S.C. 276a–276a-5), to all laborers and
mechanics employed in the develop-
ment of any part of the housing. Such
contracts must also be subject to the
overtime provisions, as applicable, of
the Contract Work Hours and Safety
Standards Act (40 U.S.C. 327–332).

(2) The contract for construction
must contain these wage provisions if
HOME funds are used for any project
costs in § 92.206, including construction
or nonconstruction costs, of housing
with 12 or more HOME-assisted units.
When HOME funds are only used to as-
sist homebuyers to acquire single-fam-
ily housing, and not for any other
project costs, the wage provisions
apply to the construction of the hous-
ing if there is a written agreement
with the owner or developer of the
housing that HOME funds will be used
to assist homebuyers to buy the hous-
ing and the construction contract cov-
ers 12 or more housing units to be pur-
chased with HOME assistance. The
wage provisions apply to any construc-
tion contract that includes a total of 12
or more HOME-assisted units, whether
one or more than one project is covered
by the construction contract. Once
they are determined to be applicable,
the wage provisions must be contained

in the construction contract so as to
cover all laborers and mechanics em-
ployed in the development of the entire
project, including portions other than
the assisted units. Arranging multiple
construction contracts within a single
project for the purpose of avoiding the
wage provisions is not permitted.

(3) Participating jurisdictions, con-
tractors, subcontractors, and other
participants must comply with regula-
tions issued under these acts and with
other Federal laws and regulations per-
taining to labor standards and HUD
Handbook 1344.1 (Federal Labor Stand-
ards Compliance in Housing and Com-
munity Development Programs), as ap-
plicable. Participating jurisdictions
must require certification as to com-
pliance with the provisions of this sec-
tion before making any payment under
such contract.

(b) Volunteers. The prevailing wage
provisions of paragraph (a) of this sec-
tion do not apply to an individual who
receives no compensation or is paid ex-
penses, reasonable benefits, or a nomi-
nal fee to perform the services for
which the individual volunteered and
who is not otherwise employed at any
time in the construction work. See 24
CFR part 70.

(c) Sweat equity. The prevailing wage
provisions of paragraph (a) of this sec-
tion do not apply to members of an eli-
gible family who provide labor in ex-
change for acquisition of a property for
homeownership or provide labor in lieu
of, or as a supplement to, rent pay-
ments.

§ 92.355 Lead-based paint.

Housing assisted with HOME funds is
subject to the Lead-Based Paint Poi-
soning Prevention Act (42 U.S.C. 4821–
4846), the Residential Lead-Based Paint
Hazard Reduction Act of 1992 (42 U.S.C.
4851–4856), and implementing regula-
tions at part 35, subparts A, B, J, K, M
and R of this title.

[64 FR 50224, Sept. 15, 1999]

EFFECTIVE DATE NOTE: At 64 FR 50224,
Sept. 15, 1999, § 92.355 is revised, effective
Sept. 15, 2000. For the convenience of the
user, the superseded text is set forth as fol-
lows:
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§ 92.355 Lead-based paint.
Housing assisted with HOME funds is sub-

ject to the Lead-Based Paint Poisoning Pre-
vention Act (42 U.S.C. 4821 et seq.) and 24 CFR
part 35. The lead-based paint provisions of 24
CFR 982.401(j), except 24 CFR 982.401(j)(1)(i),
also apply, irrespective of the applicable
property standard under § 92.251. In a project
in which not all units are assisted with
HOME funds, the lead-based paint require-
ments apply to all units and common areas
in the project. Unless otherwise provided,
the participating jurisdiction is responsible
for testing and abatement activities.

§ 92.356 Conflict of interest.
(a) Applicability. In the procurement

of property and services by partici-
pating jurisdictions, State recipients,
and subrecipients, the conflict of inter-
est provisions in 24 CFR 85.36 and 24
CFR 84.42, respectively, apply. In all
cases not governed by 24 CFR 85.36 and
24 CFR 84.42, the provisions of this sec-
tion apply.

(b) Conflicts prohibited. No persons de-
scribed in paragraph (c) of this section
who exercise or have exercised any
functions or responsibilities with re-
spect to activities assisted with HOME
funds or who are in a position to par-
ticipate in a decisionmaking process or
gain inside information with regard to
these activities, may obtain a financial
interest or benefit from a HOME-as-
sisted activity, or have an interest in
any contract, subcontract or agree-
ment with respect thereto, or the pro-
ceeds thereunder, either for themselves
or those with whom they have family
or business ties, during their tenure or
for one year thereafter.

(c) Persons covered. The conflict of in-
terest provisions of paragraph (b) of
this section apply to any person who is
an employee, agent, consultant, officer,
or elected official or appointed official
of the participating jurisdiction, State
recipient, or subrecipient which are re-
ceiving HOME funds.

(d) Exceptions: Threshold requirements.
Upon the written request of the par-
ticipating jurisdiction, HUD may grant
an exception to the provisions of para-
graph (b) of this section on a case-by-
case basis when it determines that the
exception will serve to further the pur-
poses of the HOME Investment Part-
nerships Program and the effective and
efficient administration of the partici-

pating jurisdiction’s program or
project. An exception may be consid-
ered only after the participating juris-
diction has provided the following:

(1) A disclosure of the nature of the
conflict, accompanied by an assurance
that there has been public disclosure of
the conflict and a description of how
the public disclosure was made; and

(2) An opinion of the participating ju-
risdiction’s or State recipient’s attor-
ney that the interest for which the ex-
ception is sought would not violate
State or local law.

(e) Factors to be considered for excep-
tions. In determining whether to grant
a requested exception after the partici-
pating jurisdiction has satisfactorily
met the requirements of paragraph (d)
of this section, HUD will consider the
cumulative effect of the following fac-
tors, where applicable:

(1) Whether the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the pro-
gram or project which would otherwise
not be available;

(2) Whether the person affected is a
member of a group or class of low-in-
come persons intended to be the bene-
ficiaries of the assisted activity, and
the exception will permit such person
to receive generally the same interests
or benefits as are being made available
or provided to the group or class;

(3) Whether the affected person has
withdrawn from his or her functions or
responsibilities, or the decisionmaking
process with respect to the specific as-
sisted activity in question;

(4) Whether the interest or benefit
was present before the affected person
was in a position as described in para-
graph (c) of this section;

(5) Whether undue hardship will re-
sult either to the participating juris-
diction or the person affected when
weighed against the public interest
served by avoiding the prohibited con-
flict; and

(6) Any other relevant consider-
ations.

(f) Owners and Developers. (1) No
owner, developer or sponsor of a
project assisted with HOME funds (or
officer, employee, agent, elected or ap-
pointed official or consultant of the
owner, developer or sponsor) whether
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private, for-profit or non-profit (includ-
ing a community housing development
organization (CHDO) when acting as an
owner, developer or sponsor) may oc-
cupy a HOME-assisted affordable hous-
ing unit in a project. This provision
does not apply to an individual who re-
ceives HOME funds to acquire or reha-
bilitate his or her principal residence
or to an employee or agent of the
owner or developer of a rental housing
project who occupies a housing unit as
the project manager or maintenance
worker.

(2) Exceptions. Upon written request
of a housing owner or developer, the
participating jurisdiction (or State re-
cipient, if authorized by the State par-
ticipating jurisdiction) may grant an
exception to the provisions of para-
graph (f)(1) of this section on a case-by-
case basis when it determines that the
exception will serve to further the pur-
poses of the HOME program and the ef-
fective and efficient administration of
the owner’s or developer’s HOME-as-
sisted project. In determining whether
to grant a requested exception, the par-
ticipating jurisdiction shall consider
the following factors:

(i) Whether the person receiving the
benefit is a member of a group or class
of low-income persons intended to be
the beneficiaries of the assisted hous-
ing, and the exception will permit such
person to receive generally the same
interests or benefits as are being made
available or provided to the group or
class;

(ii) Whether the person has with-
drawn from his or her functions or re-
sponsibilities, or the decisionmaking
process with respect to the specific as-
sisted housing in question;

(iii) Whether the tenant protection
requirements of § 92.253 are being ob-
served;

(iv) Whether the affirmative mar-
keting requirements of § 92.351 are
being observed and followed; and

(v) Any other factor relevant to the
participating jurisdiction’s determina-
tion, including the timing of the re-
quested exception.

[61 FR 48750, Sept. 16, 1996, as amended at 62
FR 28930, May 28, 1997]

§ 92.357 Executive Order 12372.

(a) General. Executive Order 12372, as
amended by Executive Order 12416 (3
CFR, 1982 Comp., p. 197 and 3 CFR, 1983
Comp., p. 186) (Intergovernmental Re-
view of Federal Programs) and HUD’s
implementing regulations at 24 CFR
part 52, allow each State to establish
its own process for review and com-
ment on proposed Federal financial as-
sistance programs.

(b) Applicability. Executive Order
12372 applies to applications submitted
with respect to HOME funds being com-
petitively reallocated under subpart J
of this part to units of general local
government.

§ 92.358 Consultant activities.

No person providing consultant serv-
ices in an employer-employee type re-
lationship shall receive more than a
reasonable rate of compensation for
personal services paid with HOME
funds. In no event, however, shall such
compensation exceed the limits in ef-
fect under the provisions of any appli-
cable statute (e.g., annual HUD appro-
priations acts which have set the limit
at the equivalent of the daily rate paid
for Level IV of the Executive Schedule,
see the Departments of Veterans Af-
fairs and Housing and Urban Develop-
ment, and Independent Agencies Ap-
propriations Act, 1997, Pub. L. 104–204
(September 26, 1996)). Such services
shall be evidenced by written agree-
ments between the parties which detail
the responsibilities, standards, and
compensation. Consultant services pro-
vided under an independent contractor
relationship are not subject to the
compensation limitation of Level IV of
the Executive Schedule.

[62 FR 28930, May 28, 1997]

Subpart I—Technical Assistance

§ 92.400 Coordinated Federal support
for housing strategies.

(a) General. HUD will provide assist-
ance in accordance with Subtitle C of
the Act.

(b) Notice of funding. HUD will pub-
lish a notice in the FEDERAL REGISTER
announcing the availability of funding
under this section as appropriate.
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