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COBRA election. However, if the indi-
vidual receiving alternative coverage is
a covered employee and the spouse or a
dependent child of the individual would
lose that alternative coverage as a re-
sult of a qualifying event (such as the
death of the covered employee), the
spouse or dependent child must be
given an opportunity to elect to con-
tinue that alternative coverage, with a
maximum coverage period of 36 months
measured from the date of that quali-
fying event.

Q–8: Must a qualified beneficiary be
given the right to enroll in a conver-
sion health plan at the end of the max-
imum coverage period for COBRA con-
tinuation coverage?

A–8: If a qualified beneficiary’s
COBRA continuation coverage under a
group health plan ends as a result of
the expiration of the maximum cov-
erage period, the group health plan
must, during the 180-day period that
ends on that expiration date, provide
the qualified beneficiary the option of
enrolling under a conversion health
plan if such an option is otherwise gen-
erally available to similarly situated
nonCOBRA beneficiaries under the
group health plan. If such a conversion
option is not otherwise generally avail-
able, it need not be made available to
qualified beneficiaries.

[T.D. 8812, 64 FR 5184, Feb. 3, 1999]

§ 54.4980B–8 Paying for COBRA con-
tinuation coverage.

The following questions-and-answers
address paying for COBRA continu-
ation coverage:

Q–1: Can a group health plan require
payment for COBRA continuation cov-
erage?

A–1: (a) Yes. For any period of
COBRA continuation coverage, a group
health plan can require the payment of
an amount that does not exceed 102
percent of the applicable premium for
that period. (See paragraph (b) of this
Q&A–1 for a rule permitting a plan to
require payment of an increased
amount due to the disability exten-
sion.) The applicable premium is de-
fined in section 4980B(f)(4). A group
health plan can terminate a qualified
beneficiary’s COBRA continuation cov-
erage as of the first day of any period
for which timely payment is not made

to the plan with respect to that quali-
fied beneficiary (see Q&A–1 of
§ 54.4980B–7). For the meaning of timely
payment, see Q&A–5 of this section.

(b) A group health plan is permitted
to require the payment of an amount
that does not exceed 150 percent of the
applicable premium for any period of
COBRA continuation coverage covering
a disabled qualified beneficiary (for ex-
ample, whether single or family cov-
erage) if the coverage would not be re-
quired to be made available in the ab-
sence of a disability extension. (See
Q&A–5 of § 54.4980B–7 for rules to deter-
mine whether a qualified beneficiary is
entitled to a disability extension.) A
plan is not permitted to require the
payment of an amount that exceeds 102
percent of the applicable premium for
any period of COBRA continuation cov-
erage to which a qualified beneficiary
is entitled without regard to the dis-
ability extension. Thus, if a qualified
beneficiary entitled to a disability ex-
tension experiences a second qualifying
event within the original 18-month
maximum coverage period, then the
plan is not permitted to require the
payment of an amount that exceeds 102
percent of the applicable premium for
any period of COBRA continuation cov-
erage. By contrast, if a qualified bene-
ficiary entitled to a disability exten-
sion experiences a second qualifying
event after the end of the original 18-
month maximum coverage period, then
the plan may require the payment of
an amount that is up to 150 percent of
the applicable premium for the remain-
der of the period of COBRA continu-
ation coverage (that is, from the begin-
ning of the 19th month through the end
of the 36th month) as long as the dis-
abled qualified beneficiary is included
in that coverage. The rules of this
paragraph (b) are illustrated by the fol-
lowing examples; in each example the
group health plan is subject to COBRA:

Example 1. (i) An employer maintains a
group health plan. The plan determines the
cost of covering individuals under the plan
by reference to two categories, individual
coverage and family coverage, and the appli-
cable premium is determined for those two
categories. An employee and members of the
employee’s family are covered under the
plan. The employee experiences a qualifying
event that is the termination of the employ-
ee’s employment. The employee’s family
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qualifies for the disability extension because
of the disability of the employee’s spouse.
(Timely notice of the disability is provided
to the plan administrator.) Timely payment
of the amount required by the plan for
COBRA continuation coverage for the family
(which does not exceed 102 percent of the
cost of family coverage under the plan) was
made to the plan with respect to the employ-
ee’s family for the first 18 months of COBRA
continuation coverage, and the disabled
spouse and the rest of the family continue to
receive COBRA continuation coverage
through the 29th month.

(ii) Under these facts, the plan may require
payment of up to 150 percent of the applica-
ble premium for family coverage in order for
the family to receive COBRA continuation
coverage from the 19th month through the
29th month. If the plan determined the cost
of coverage by reference to three categories
(such as employee, employee-plus-one-de-
pendent, employee-plus-two-or-more-depend-
ents) or more than three categories, instead
of two categories, the plan could still re-
quire, from the 19th month through the 29th
month of COBRA continuation coverage, the
payment of 150 percent of the cost of cov-
erage for the category of coverage that in-
cluded the disabled spouse.

Example 2. (i) The facts are the same as in
Example 1, except that only the covered em-
ployee elects and pays for the first 18 months
of COBRA continuation coverage.

(ii) Even though the employee’s disabled
spouse does not elect or pay for COBRA con-
tinuation coverage, the employee satisfies
the requirements for the disability extension
to apply with respect to the employee’s
qualifying event. Under these facts, the plan
may not require the payment of more than
102 percent of the applicable premium for in-
dividual coverage for the entire period of the
employee’s COBRA continuation coverage,
including the period from the 19th month
through the 29th month. If COBRA continu-
ation coverage had been elected and paid for
with respect to other nondisabled members
of the employee’s family, then the plan could
not require the payment of more than 102
percent of the applicable premium for family
coverage (or for any other appropriate cat-
egory of coverage that might apply to that
group of qualified beneficiaries under the
plan, such as employee-plus-one-dependent
or employee-plus-two-or-more-dependents)
for those family members to continue their
coverage from the 19th month through the
29th month.

(c) A group health plan does not fail
to comply with section 9802(b) and
§ 54.9802–1T(b) (which generally prohibit
an individual from being charged, on
the basis of health status, a higher pre-
mium than that charged for similarly

situated individuals enrolled in the
plan) with respect to a qualified bene-
ficiary entitled to the disability exten-
sion merely because the plan requires
payment of an amount permitted under
paragraph (b) of this Q&A–1.

Q–2: When is the applicable premium
determined and when can a group
health plan increase the amount it re-
quires to be paid for COBRA continu-
ation coverage?

A–2: (a) The applicable premium for
each determination period must be
computed and fixed by a group health
plan before the determination period
begins. A determination period is any
12-month period selected by the plan,
but it must be applied consistently
from year to year. The determination
period is a single period for any benefit
package. Thus, each qualified bene-
ficiary does not have a separate deter-
mination period beginning on the date
(or anniversaries of the date) that
COBRA continuation coverage begins
for that qualified beneficiary.

(b) During a determination period, a
plan can increase the amount it re-
quires to be paid for a qualified bene-
ficiary’s COBRA continuation coverage
only in the following three cases:

(1) The plan has previously charged
less than the maximum amount per-
mitted under Q&A–1 of this section and
the increased amount required to be
paid does not exceed the maximum
amount permitted under Q&A–1 of this
section;

(2) The increase occurs during the
disability extension and the increased
amount required to be paid does not ex-
ceed the maximum amount permitted
under paragraph (b) of Q&A–1 of this
section; or

(3) A qualified beneficiary changes
the coverage being received (see para-
graph (c) of this Q&A–2 for rules on
how the amount the plan requires to be
paid may or must change when a quali-
fied beneficiary changes the coverage
being received).

(c) If a plan allows similarly situated
active employees who have not experi-
enced a qualifying event to change the
coverage they are receiving, then the
plan must also allow each qualified
beneficiary to change the coverage
being received on the same terms as
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the similarly situated active employ-
ees. (See Q&A–4 in § 54.4980B–5.) If a
qualified beneficiary changes coverage
from one benefit package (or a group of
benefit packages) to another benefit
package (or another group of benefit
packages), or adds or eliminates cov-
erage for family members, then the fol-
lowing rules apply. If the change in
coverage is to a benefit package, group
of benefit packages, or coverage unit
(such as family coverage, self-plus-one-
dependent, or self-plus-two-or-more-de-
pendents) for which the applicable pre-
mium is higher, then the plan may in-
crease the amount that it requires to
be paid for COBRA continuation cov-
erage to an amount that does not ex-
ceed the amount permitted under Q&A–
1 of this section as applied to the new
coverage. If the change in coverage is
to a benefit package, group of benefit
packages, or coverage unit (such as in-
dividual or self-plus-one-dependent) for
which the applicable premium is lower,
then the plan cannot require the pay-
ment of an amount that exceeds the
amount permitted under Q&A–1 of this
section as applied to the new coverage.

Q–3: Must a plan allow payment for
COBRA continuation coverage to be
made in monthly installments?

A–3: Yes. A group health plan must
allow payment for COBRA continu-
ation coverage to be made in monthly
installments. A group health plan is
permitted to also allow the alternative
of payment for COBRA continuation
coverage being made at other intervals
(for example, weekly, quarterly, or
semiannually).

Q–4: Is a plan required to allow a
qualified beneficiary to choose to have
the first payment for COBRA continu-
ation coverage applied prospectively
only?

A–4: No. A plan is permitted to apply
the first payment for COBRA continu-
ation coverage to the period of cov-
erage beginning immediately after the
date on which coverage under the plan
would have been lost on account of the
qualifying event. Of course, if the
group health plan allows a qualified
beneficiary to waive COBRA continu-
ation coverage for any period before
electing to receive COBRA continu-
ation coverage, the first payment is
not applied to the period of the waiver.

Q–5: What is timely payment for
COBRA continuation coverage?

A–5: (a) Except as provided in this
paragraph (a) or in paragraph (b) or (d)
of this Q&A–5, timely payment for a
period of COBRA continuation cov-
erage under a group health plan means
payment that is made to the plan by
the date that is 30 days after the first
day of that period. Payment that is
made to the plan by a later date is also
considered timely payment if either—

(1) Under the terms of the plan, cov-
ered employees or qualified bene-
ficiaries are allowed until that later
date to pay for their coverage for the
period; or

(2) Under the terms of an arrange-
ment between the employer or em-
ployee organization and an insurance
company, health maintenance organi-
zation, or other entity that provides
plan benefits on the employer’s or em-
ployee organization’s behalf, the em-
ployer or employee organization is al-
lowed until that later date to pay for
coverage of similarly situated
nonCOBRA beneficiaries for the period.

(b) Notwithstanding paragraph (a) of
this Q&A–5, a plan cannot require pay-
ment for any period of COBRA continu-
ation coverage for a qualified bene-
ficiary earlier than 45 days after the
date on which the election of COBRA
continuation coverage is made for that
qualified beneficiary.

(c) If, after COBRA continuation cov-
erage has been elected for a qualified
beneficiary, a provider of health care
(such as a physician, hospital, or phar-
macy) contacts the plan to confirm
coverage of a qualified beneficiary for a
period for which the plan has not yet
received payment, the plan must give a
complete response to the health care
provider about the qualified bene-
ficiary’s COBRA continuation coverage
rights, if any, described in paragraphs
(a), (b), and (d) of this Q&A–5. For ex-
ample, if the plan provides coverage
during the 30- and 45-day grace periods
described in paragraphs (a) and (b) of
this Q&A–5 but cancels coverage retro-
actively if payment is not made by the
end of the applicable grace period, then
the plan must inform a provider with
respect to a qualified beneficiary for
whom payment has not been received
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that the qualified beneficiary is cov-
ered but that the coverage is subject to
retroactive termination if timely pay-
ment is not made. Similarly, if the
plan cancels coverage if it has not re-
ceived payment by the first day of a pe-
riod of coverage but retroactively rein-
states coverage if payment is made by
the end of the grace period for that pe-
riod of coverage, then the plan must in-
form the provider that the qualified
beneficiary currently does not have
coverage but will have coverage retro-
actively to the first date of the period
if timely payment is made. (See para-
graph (b) of Q&A–3 in § 54.4980B–6 for
similar rules that the plan must follow
in confirming coverage during the elec-
tion period.)

(d) If timely payment is made to the
plan in an amount that is not signifi-
cantly less than the amount the plan
requires to be paid for a period of cov-
erage, then the amount paid is deemed
to satisfy the plan’s requirement for
the amount that must be paid, unless
the plan notifies the qualified bene-
ficiary of the amount of the deficiency
and grants a reasonable period of time
for payment of the deficiency to be
made. For this purpose, as a safe har-
bor, 30 days after the date the notice is
provided is deemed to be a reasonable
period of time.

(e) Payment is considered made on
the date on which it is sent to the plan.

[T.D. 8812, 64 FR 5186, Feb. 3, 1999]

§ 54.4981A–1T Tax on excess distribu-
tions and excess accumulations
(temporary).

The following questions and answers
relate to the tax on excess distribu-
tions and excess accumulations under
section 4981A of the Internal Revenue
Code of 1986, as added by section 1133 of
the Tax Reform Act of 1986 (Pub. L. 99–
514) (TRA ’86).

Table of Contents

a. General Provisions and Excess Distribu-
tions

b. Special Grandfather Rules
c. Special Rules
d. Excess Accumulations

a. General Provisions and Excess
Distributions

a-1: Q. What changes were made by
section 1133 of TRA ’86 regarding excise
taxes applicable to distributions from
qualified employer plans and individual
retirement plans?

A. Section 1133 of TRA ’86 added sec-
tion 4981A to the Code. Section 4981A
imposes an excise tax of 15 percent on
(a) excess distributions, as defined in
section 4981A(c)(1) and Q&A a-2 of this
section, and (b) excess accumulations,
as defined in section 4981A(d)(3) and
Q&A d-2 of this section. The excise tax
on excess distributions generally ap-
plies to excess distributions made after
December 31, 1986 (see Q&A c-6 of this
section). The excise tax on excess accu-
mulations applies to estates of dece-
dents dying after December 31, 1986 (see
Q&A d-11 of this section). Excess dis-
tributions are certain distributions
from qualified employer plans and indi-
vidual retirement plans. Excess accu-
mulations are certain amounts held on
the date of death of an employee or in-
dividual by qualified plans and indi-
vidual retirement plans.

a-2: Q. How are excess distributions
defined?

A. Excess distributions are generally
defined as the excess of the aggregate
amount of distributions received by or
with respect to an individual during a
calendar year over the greater of (a)
$150,000 (unindexed) or (b) $112,500 (in-
dexed as provided in Q&A a-9 of this
section beginning in 1988 for cost-of-
living increases). Certain individuals
may elect to have the portion of their
excess distributions that is subject to
tax determined under a ‘‘special grand-
father’’ rule that is described below
(see Q&A b-1 through b-14 of this sec-
tion).

a-3: Q. Distributions from what plans
and arrangements are taken into ac-
count in applying section 4981A?

A. (a) General rule. Section 4981A ap-
plies to distributions under any quali-
fied employer plan or individual retire-
ment plan described in section 4981A(e).
For this purpose, a qualified employer
plan means any—
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