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public understanding existing prior to
the disclosure, must be enhanced by
the disclosure to a significant extent.
Components shall not make value judg-
ments about whether information that
would contribute significantly to pub-
lic understanding of the operations or
activities of the government is ‘‘impor-
tant’’ enough to be made public.

(3) To determine whether the second
fee waiver requirement is met, compo-
nents will consider the following fac-
tors:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested dis-
closure. Components shall consider any
commercial interest of the requester
(with reference to the definition of
‘‘commercial use’’ in paragraph (b)(1)
of this section), or of any person on
whose behalf the requester may be act-
ing, that would be furthered by the re-
quested disclosure. Requesters shall be
given an opportunity in the adminis-
trative process to provide explanatory
information regarding this consider-
ation.

(ii) The primary interest in disclosure:
Whether any identified commercial inter-
est of the requester is sufficiently large, in
comparison with the public interest in dis-
closure, that disclosure is ‘‘primarily in
the commercial interest of the requester.’’
A fee waiver or reduction is justified
where the public interest standard is
satisfied and that public interest is
greater in magnitude than that of any
identified commercial interest in dis-
closure. Components ordinarily shall
presume that where a news media re-
quester has satisfied the public interest
standard, the public interest will be
the interest primarily served by disclo-
sure to that requester. Disclosure to
data brokers or others who merely
compile and market government infor-
mation for direct economic return
shall not be presumed to primarily
serve the public interest.

(4) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(5) Requests for the waiver or reduc-
tion of fees should address the factors
listed in paragraphs (k)(2) and (3) of
this section, insofar as they apply to

each request. Components will exercise
their discretion to consider the cost-ef-
fectiveness of their investment of ad-
ministrative resources in this decision-
making process, however, in deciding
to grant waivers or reductions of fees.

[Order No. 2156–98, 63 FR 29593, June 1, 1998;
63 FR 34965, June 26, 1998; 63 FR 36295, July 2,
1998; 63 FR 51401, Sept. 25, 1998]

§ 16.12 Other rights and services.

Nothing in this subpart shall be con-
strued to entitle any person, as of
right, to any service or to the disclo-
sure of any record to which such person
is not entitled under the FOIA.

Subpart B—Production or Disclo-
sure in Federal and State Pro-
ceedings

SOURCE: Order No. 919–80, 45 FR 83210, Dec.
18, 1980, unless otherwise noted.

§ 16.21 Purpose and scope.

(a) This subpart sets forth procedures
to be followed with respect to the pro-
duction or disclosure of any material
contained in the files of the Depart-
ment, any information relating to ma-
terial contained in the files of the De-
partment, or any information acquired
by any person while such person was an
employee of the Department as a part
of the performance of that person’s of-
ficial duties or because of that person’s
official status:

(1) In all federal and state pro-
ceedings in which the United States is
a party; and

(2) In all federal and state pro-
ceedings in which the United States is
not a party, including any proceedings
in which the Department is rep-
resenting a government employee sole-
ly in that employee’s individual capac-
ity, when a subpoena, order, or other
demand (hereinafter collectively re-
ferred to as a ‘‘demand’’) of a court or
other authority is issued for such ma-
terial or information.

(b) For purposes of this subpart, the
term employee of the Department in-
cludes all officers and employees of the
United States appointed by, or subject
to the supervision, jurisdiction, or con-
trol of the Attorney General of the
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United States, including U.S. Attor-
neys, U.S. Marshals, U.S. Trustees and
members of the staffs of those officials.

(c) Nothing in this subpart is in-
tended to impede the appropriate dis-
closure, in the absence of a demand, of
information by Department law en-
forcement agencies to federal, state,
local and foreign law enforcement,
prosecutive, or regulatory agencies.

(d) This subpart is intended only to
provide guidance for the internal oper-
ations of the Department of Justice,
and is not intended to, and does not,
and may not be relied upon to create
any right or benefit, substantive or
procedural, enforceable at law by a
party against the United States.

§ 16.22 General prohibition of produc-
tion or disclosure in Federal and
State proceedings in which the
United States is not a party.

(a) In any federal or state case or
matter in which the United States is
not a party, no employee or former em-
ployee of the Department of Justice
shall, in response to a demand, produce
any material contained in the files of
the Department, or disclose any infor-
mation relating to or based upon mate-
rial contained in the files of the De-
partment, or disclose any information
or produce any material acquired as
part of the performance of that per-
son’s official duties or because of that
person’s official status without prior
approval of the proper Department offi-
cial in accordance with §§ 16.24 and 16.25
of this part.

(b) Whenever a demand is made upon
an employee or former employee as de-
scribed in paragraph (a) of this section,
the employee shall immediately notify
the U.S. Attorney for the district
where the issuing authority is located.
The responsible United States Attor-
ney shall follow procedures set forth in
§ 16.24 of this part.

(c) If oral testimony is sought by a
demand in any case or matter in which
the United States is not a party, an af-
fidavit, or, if that is not feasible, a
statement by the party seeking the
testimony or by his attorney, setting
forth a summary of the testimony
sought and its relevance to the pro-
ceeding, must be furnished to the re-
sponsible U.S. Attorney. Any author-

ization for testimony by a present or
former employee of the Department
shall be limited to the scope of the de-
mand as summarized in such state-
ment.

(d) When information other than oral
testimony is sought by a demand, the
responsible U.S. Attorney shall request
a summary of the information sought
and its relevance to the proceeding.

§ 16.23 General disclosure authority in
Federal and State proceedings in
which the United States is a party.

(a) Every attorney in the Department
of Justice in charge of any case or mat-
ter in which the United States is a
party is authorized, after consultation
with the ‘‘originating component’’ as
defined in § 16.24(a) of this part, to re-
veal and furnish to any person, includ-
ing an actual or prospective witness, a
grand jury, counsel, or a court, either
during or preparatory to a proceeding,
such testimony, and relevant unclassi-
fied material, documents, or informa-
tion secured by any attorney, or inves-
tigator of the Department of Justice,
as such attorney shall deem necessary
or desirable to the discharge of the at-
torney’s offical duties: Provided, Such
an attorney shall consider, with re-
spect to any disclosure, the factors set
forth in § 16.26(a) of this part: And fur-
ther provided, An attorney shall not re-
veal or furnish any material, docu-
ments, testimony or information when,
in the attorney’s judgment, any of the
factors specified in § 16.26(b) exists,
without the express prior approval by
the Assistant Attorney General in
charge of the division responsible for
the case or proceeding, the Director of
the Executive Office for United States
Trustees (hereinafter referred to as
‘‘the EOUST’’), or such persons’ des-
ignees.

(b) An attorney may seek higher
level review at any stage of a pro-
ceeding, including prior to the issuance
of a court order, when the attorney de-
termines that a factor specified in
§ 16.26(b) exists or foresees that higher
level approval will be required before
disclosure of the information or testi-
mony in question. Upon referral of a
matter under this subsection, the re-
sponsible Assistant Attorney General,
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the Director of EOUST, or their des-
ignees shall follow procedures set forth
in § 16.24 of this part.

(c) If oral testimony is sought by a
demand in a case or matter in which
the United States is a party, an affi-
davit, or, if that is not feasible, a state-
ment by the party seeking the testi-
mony or by the party’s attorney set-
ting forth a summary of the testimony
sought must be furnished to the De-
partment attorney handling the case or
matter.

§ 16.24 Procedure in the event of a de-
mand where disclosure is not other-
wise authorized.

(a) Whenever a matter is referred
under § 16.22 of this part to a U.S. At-
torney or, under § 16.23 of this part, to
an Assistant Attorney General, the Di-
rector of the EOUST, or their designees
(hereinafter collectively referred to as
the ‘‘responsible official’’), the respon-
sible official shall immediately advise
the official in charge of the bureau, di-
vision, office, or agency of the Depart-
ment that was responsible for the col-
lection, assembly, or other preparation
of the material demanded or that, at
the time the person whose testimony
was demanded acquired the informa-
tion in question, employed such person
(hereinafter collectively referred to as
the ‘‘originating component’’), or that
official’s designee. In any instance in
which the responsible official is also
the official in charge of the originating
component, the responsible official
may perform all functions and make
all determinations that this regulation
vests in the originating component.

(b) The responsible official, subject
to the terms of paragraph (c) of this
section, may authorize the appearance
and testimony of a present or former
Department employee, or the produc-
tion of material from Department files
if:

(1) There is no objection after inquiry
of the originating component;

(2) The demanded disclosure, in the
judgment of the responsible official, is
appropriate under the factors specified
in § 16.26(a) of this part; and

(3) None of the factors specified in
§ 16.26(b) of this part exists with respect
to the demanded disclosure.

(c) It is Department policy that the
responsible official shall, following any
necessary consultation with the origi-
nating component, authorize testi-
mony by a present or former employee
of the Department or the production of
material from Department files with-
out further authorization from Depart-
ment officials whenever possible: Pro-
vided, That, when information is col-
lected, assembled, or prepared in con-
nection with litigation or an investiga-
tion supervised by a division of the De-
partment or by the EOUST, the Assist-
ant Attorney General in charge of such
a division or the Director of the
EOUST may require that the origi-
nating component obtain the division’s
or the EOUST’s approval before au-
thorizing a responsible official to dis-
close such information. Prior to au-
thorizing such testimony or produc-
tion, however, the responsible official
shall, through negotiation and, if nec-
essary, appropriate motions, seek to
limit the demand to information, the
disclosure of which would not be incon-
sistent with the considerations speci-
fied in § 16.26 of this part.

(d)(1) In a case in which the United
States is not a party, if the responsible
U.S. attorney and the originating com-
ponent disagree with respect to the ap-
propriateness of demanded testimony
or of a particular disclosure, or if they
agree that such testimony or such a
disclosure should not be made, they
shall determine if the demand involves
information that was collected, assem-
bled, or prepared in connection with
litigation or an investigation super-
vised by a division of this Department
or the EOUST. If so, the U.S. attorney
shall notify the Director of the EOUST
or the Assistant Attorney General in
charge of the division responsible for
such litigation or investigation, who
may:

(i) Authorize personally or through a
Deputy Assistant Attorney General,
the demanded testimony or other dis-
closure of the information if such testi-
mony or other disclosure, in the Assist-
ant or Deputy Assistant Attorney Gen-
eral’s judgment or in the judgment of
the Director of the EOUST, is con-
sistent with the factors specified in
§ 16.26(a) of this part, and none of the
factors specified in § 16.26(b) of this part
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exists with respect to the demanded
disclosure;

(ii) Authorize, personally or by a des-
ignee, the responsible official, through
negotiations and, if necessary, appro-
priate motions, to seek to limit the de-
mand to matters, the disclosure of
which, through testimony or docu-
ments, considerations specified in
§ 16.26 of this part, and otherwise to
take all appropriate steps to limit the
scope or obtain the withdrawal of a de-
mand; or

(iii) If, after all appropriate steps
have been taken to limit the scope or
obtain the withdrawal of a demand, the
Director of the EOUST or the Assistant
or Deputy Assistant Attorney General
does not authorize the demanded testi-
mony or other disclosure, refer the
matter, personally or through a Dep-
uty Assistant Attorney General, for
final resolution to the Deputy or Asso-
ciate Attorney General, as indicated in
§ 16.25 of this part.

(2) If the demand for testimony or
other disclosure in such a case does not
involve information that was collected,
assembled, or prepared in connection
with litigation or an investigation su-
pervised by a division of this Depart-
ment, the originating component shall
decide whether disclosure is appro-
priate, except that, when especially
significant issues are raised, the re-
sponsible official may refer the matter
to the Deputy or Associate Attorney
General, as indicated in § 16.25 of this
part. If the originating component de-
termines that disclosure would not be
appropriate and the responsible official
does not refer the matter for higher
level review, the responsible official
shall take all appropriate steps to limit
the scope or obtain the withdrawal of a
demand.

(e) In a case in which the United
States is a party, the Assistant General
or the Director of the EOUST respon-
sible for the case or matter, or such
persons’ designees, are authorized,
after consultation with the originating
component, to exercise the authorities
specified in paragraph (d)(1) (i) through
(iii) of this section: Provided, That if a
demand involves information that was
collected, assembled, or prepared origi-
nally in connection with litigation or
an investigation supervised by another

unit of the Department, the responsible
official shall notify the other division
or the EOUST concerning the demand
and the anticipated response. If two
litigating units of the Department are
unable to resolve a disagreement con-
cerning disclosure, the Assistant At-
torneys General in charge of the two
divisions in disagreement, or the Direc-
tor of the EOUST and the appropriate
Assistant Attorney General, may refer
the matter to the Deputy or Associate
Attorney General, as indicated in
§ 16.25(b) of this part.

(f) In any case or matter in which the
responsible official and the originating
component agree that it would not be
appropriate to authorize testimony or
otherwise to disclose the information
demanded, even if a court were so to
require, no Department attorney re-
sponding to the demand should make
any representation that implies that
the Department would, in fact, comply
with the demand if directed to do so by
a court. After taking all appropriate
steps in such cases to limit the scope
or obtain the withdrawal of a demand,
the responsible official shall refer the
matter to the Deputy or Associate At-
torney General, as indicated in § 16.25
of this part.

(g) In any case or matter in which
the Attorney General is personally in-
volved in the claim of privilege, the re-
sponsible official may consult with the
Attorney General and proceed in ac-
cord with the Attorney General’s in-
structions without subsequent review
by the Deputy or Associate Attorney
General.

§ 16.25 Final action by the Deputy or
Associate Attorney General.

(a) Unless otherwise indicated, all
matters to be referred under § 16.24 by
an Assistant Attorney General, the Di-
rector of the EOUST, or such person’s
designees to the Deputy or Associate
Attorney General shall be referred (1)
to the Deputy Attorney General, if the
matter is referred personally by or
through the designee of an Assistant
Attorney General who is within the
general supervision of the Deputy At-
torney General, or (2) to the Associate
Attorney General, in all other cases.

(b) All other matters to be referred
under § 16.24 to the Deputy or Associate
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Attorney General shall be referred (1)
to the Deputy Attorney General, if the
originating component is within the
supervision of the Deputy Attorney
General or is an independent agency
that, for administrative purposes, is
within the Department of Justice, or
(2) to the Associate Attorney General,
if the originating component is within
the supervision of the Associate Attor-
ney General.

(c) Upon referral, the Deputy or Asso-
ciate Attorney General shall make the
final decision and give notice thereof
to the responsible official and such
other persons as circumstances may
warrant.

§ 16.26 Considerations in determining
whether production or disclosure
should be made pursuant to a de-
mand.

(a) In deciding whether to make dis-
closures pursuant to a demand, Depart-
ment officials and attorneys should
consider:

(1) Whether such disclosure is appro-
priate under the rules of procedure gov-
erning the case or matter in which the
demand arose, and

(2) Whether disclosure is appropriate
under the relevant substantive law
concerning privilege.

(b) Among the demands in response
to which disclosure will not be made by
any Department official are those de-
mands with respect to which any of the
following factors exist:

(1) Disclosure would violate a stat-
ute, such as the income tax laws, 26
U.S.C. 6103 and 7213, or a rule of proce-
dure, such as the grand jury secrecy
rule, F.R.Cr.P., Rule 6(e),

(2) Disclosure would violate a specific
regulation;

(3) Disclosure would reveal classified
information, unless appropriately de-
classified by the originating agency,

(4) Disclosure would reveal a con-
fidential source or informant, unless
the investigative agency and the
source or informant have no objection,

(5) Disclosure would reveal investiga-
tory records compiled for law enforce-
ment purposes, and would interfere
with enforcement proceedings or dis-
close investigative techniques and pro-
cedures the effectiveness of which
would thereby be impaired,

(6) Disclosure would improperly re-
veal trade secrets without the owner’s
consent.

(c) In all cases not involving consid-
erations specified in paragraphs (b)(1)
through (b)(6) of this section, the Dep-
uty or Associate Attorney General will
authorize disclosure unless, in that
person’s judgment, after considering
paragraph (a) of this section, disclosure
is unwarranted. The Deputy or Asso-
ciate Attorney General will not ap-
prove disclosure if the circumstances
specified in paragraphs (b)(1) through
(b)(3) of this section exist. The Deputy
or Associate Attorney General will not
approve disclosure if any of the condi-
tions in paragraphs (b)(4) through (b)(6)
of this section exist, unless the Deputy
or Associate Attorney General deter-
mines that the administration of jus-
tice requires disclosure. In this regard,
if disclosure is necessary to pursue a
civil or criminal prosecution or affirm-
ative relief, such as an injunction, con-
sideration shall be given to:

(1) The seriousness of the violation or
crime involved,

(2) The past history or criminal
record of the violator or accused,

(3) The importance of the relief
sought,

(4) The importance of the legal issues
presented,

(5) Other matters brought to the at-
tention of the Deputy or Associate At-
torney General.

(d) Assistant Attorneys General, U.S.
Attorneys, the Director of the EOUST,
U.S. Trustees, and their designees, are
authorized to issue instructions to at-
torneys and to adopt supervisory prac-
tices, consistent with this subpart, in
order to help foster consistent applica-
tion of the foregoing standards and the
requirements of this subpart.

§ 16.27 Procedure in the event a de-
partment decision concerning a de-
mand is not made prior to the time
a response to the demand is re-
quired.

If response to a demand is required
before the instructions from the appro-
priate Department official are re-
ceived, the responsible official or other
Department attorney designated for
the purpose shall appear and furnish
the court or other authority with a
copy of the regulations contained in
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this subpart and inform the court or
other authority that the demand has
been or is being, as the case may be, re-
ferred for the prompt consideration of
the appropriate Department official
and shall respectfully request the court
or authority to stay the demand pend-
ing receipt of the requested instruc-
tions.

§ 16.28 Procedure in the event of an
adverse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with § 16.27 of this chapter
pending receipt of instructions, or if
the court or other authority rules that
the demand must be complied with ir-
respective of instructions rendered in
accordance with §§ 16.24 and 16.25 of this
part not to produce the material or dis-
close the information sought, the em-
ployee or former employee upon whom
the demand has been made shall, if so
directed by the responsible Department
official, respectfully decline to comply
with the demand. See United States ex
rel. Touhy v. Ragen, 340 U.S. 462 (1951).

§ 16.29 Delegation by Assistant Attor-
neys General.

With respect to any function that
this subpart permits the designee of an
Assistant Attorney General to perform,
the Assistant Attorneys General are
authorized to delegate their authority,
in any case or matter or any category
of cases or matters, to subordinate di-
vision officials or U.S. attorneys, as ap-
propriate.

APPENDIX TO SUBPART B—REDELEGA-
TION OF AUTHORITY TO THE DEPUTY
ASSISTANT ATTORNEY GENERAL FOR
LITIGATION, ANTITRUST DIVISION, TO
AUTHORIZE PRODUCTION OR DISCLO-
SURE OF MATERIAL OR INFORMATION

1. By virtue of the authority vested in me
by 28 CFR 16.23(b)(1) the authority delegated
to me by that section to authorize the pro-
duction of material and disclosure of infor-
mation described in 28 CFR 16.21(a) is hereby
redelegated to the Deputy Assistant Attor-
ney General for Litigation, Antitrust Divi-
sion.

2. This directive shall become effective on
the date of its publication in the FEDERAL
REGISTER.

[Order No. 960–81, 46 FR 52356, Oct. 27, 1981]

Subpart C—Production of FBI
Identification Records in Re-
sponse to Written Requests by
Subjects Thereof

SOURCE: Order No. 556–73, 38 FR 32806, Nov.
28, 1973, unless otherwise noted.

§ 16.30 Purpose and scope.
This subpart contains the regulations

of the Federal Bureau of Investigation
(FBI) concerning procedures to be fol-
lowed when the subject of an identi-
fication record requests production of
that record to review it or to obtain a
change, correction, or updating of that
record.

[Order No. 2258–99, 64 FR 52226, Sept. 28, 1999]

§ 16.31 Definition of identification
record.

An FBI identification record, often
referred to as a ‘‘rap sheet,’’ is a listing
of certain information taken from fin-
gerprint submissions retained by the
FBI in connection with arrests and, in
some instances, includes information
taken from fingerprints submitted in
connection with federal employment,
naturalization, or military service. The
identification record includes the name
of the agency or institution that sub-
mitted the fingerprints to the FBI. If
the fingerprints concern a criminal of-
fense, the identification record in-
cludes the date of arrest or the date
the individual was received by the
agency submitting the fingerprints, the
arrest charge, and the disposition of
the arrest if known to the FBI. All ar-
rest data included in an identification
record are obtained from fingerprint
submissions, disposition reports, and
other reports submitted by agencies
having criminal justice responsibil-
ities. Therefore, the FBI Criminal Jus-
tice Information Services Division is
not the source of the arrest data re-
flected on an identification record.

[Order No. 2258–99, 64 FR 52226, Sept. 28, 1999]

§ 16.32 Procedure to obtain an identi-
fication record.

The subject of an identification
record may obtain a copy thereof by
submitting a written request via the
U.S. mails directly to the FBI, Crimi-
nal Justice Information Services
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