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Department of Justice § 2.23

SPECIAL INSTRUCTIONS—FEDERAL CONFINE-
MENT/ESCAPE STATUS VIOLATORS WITH NEW
CRIMINAL BEHAVIOR IN THE COMMUNITY

Item A The conviction being served at the
time of the confinement/escape status viola-
tion counts as a prior conviction.

Item B The commitment being served at
the time of the confinement/escape status
violation counts as a prior commitment.

Item C Use the age at commencement of
the confinement/escape status violation.

Item D By definition, no point is credited
for this item.

Item E By definition, no point is credited
for this item.

Item F No special instructions.
Item G Use the age at commencement of

the confinement/escape status violation.

(18 U.S.C. 4203(a)(1); 18 U.S.C. 4204(a)(6))

[47 FR 56336, Dec. 16, 1982]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 2.20, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 2.21 Reparole consideration guide-
lines.

(a)(1) If revocation is based upon ad-
ministrative violation(s) only, grade
the behavior as if a Category One of-
fense under § 2.20.

(2) If a finding is made that the pris-
oner has engaged in behavior consti-
tuting new criminal conduct, the ap-
propriate severity rating for the new
criminal behavior shall be calculated.
New criminal conduct may be deter-
mined either by a new federal, state, or
local conviction or by an independent
finding by the Commission at revoca-
tion hearing. As violations may be for
state or local offenses, the appropriate
severity level may be determined by
analogy with listed federal offense be-
haviors.

(b) The guidelines for parole consid-
eration specified at 28 CFR 2.20 shall
then be applied with the salient factor
score recalculated. The conviction and
commitment from which the offender
was released shall be counted as a prior
conviction and commitment.

(c) Time served on a new state or fed-
eral sentence shall be counted as time
in custody for reparole guideline pur-
poses. This does not affect the com-
putation of the expiration date of the
violator term as provided by §§ 2.47(d)
and 2.52 (c) and (d).

(d) The above are merely guidelines.
A decision outside these guidelines (ei-
ther above or below) may be made
when circumstances warrant.

[50 FR 40368, Oct. 3, 1985]

§ 2.22 Communication with the Com-
mission.

Attorneys, relatives, or interested
parties wishing a personal interview to
discuss a specific case with a represent-
ative of the Commission must submit a
written request to the appropriate of-
fice setting forth the nature of the in-
formation to be discussed. Such inter-
view may be conducted by a Commis-
sioner or assigned staff, and a written
summary of each such interview shall
be prepared and placed in the prisoner’s
file.

[43 FR 22707, May 28, 1978]

§ 2.23 Delegation to hearing exam-
iners.

(a) There is hereby delegated to hear-
ing examiners the authority necessary
to conduct hearings and to make rec-
ommendations relative to the grant or
denial of parole or reparole, revocation
or reinstatement of parole or manda-
tory release, and conditions of parole.
Any hearing may be conducted by a
single examiner or by a panel of exam-
iners. A Executive Hearing Examiner
shall function as a hearing examiner
for the purpose of obtaining a panel
recommendation whenever the Re-
gional Commissioner has not ordered
that a hearing be conducted by a panel
of two examiners.

(b) The concurrence of two hearing
examiners, or of a hearing examiner
and the Executive Hearing Examiner,
shall be required to obtain a panel rec-
ommendation to the Regional Commis-
sioner. A panel recommendation is re-
quired in each case decided by a Re-
gional Commissioner after the holding
of a hearing.

(c) An examiner panel recommenda-
tion consists of two concurring exam-
iner votes. In the event of divergent
votes, the case shall be referred to an-
other hearing examiner (or to the Ex-
ecutive Hearing Examiner in the case
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of a hearing conducted by a panel of ex-
aminers) for another vote. If concur-
ring votes do not result from such a re-
ferral, the case shall be referred to any
available hearing examiner until a
panel recommendation is obtained.

(d) A recommendation of a hearing
examiner panel shall become an effec-
tive Commission decision only upon
the Regional Commissioner’s approval,
and docketing at the regional office.

[44 FR 3408, Jan. 16, 1979, as amended at 45
FR 84052, Dec. 12, 1980; 59 FR 45625, Sept. 2,
1994; 60 FR 51349, Oct. 2, 1995]

§ 2.24 Review of panel recommenda-
tion by the Regional Commissioner.

(a) A Regional Commissioner may re-
view the recommendation of any exam-
iner panel and refer this recommenda-
tion, prior to written notification to
the prisoner, with his recommendation
and vote to the National Commis-
sioners for consideration and any ac-
tion deemed appropriate. Written no-
tice of this referral action shall be
mailed or transmitted to the prisoner
within twenty-one days of the date of
the hearing. The Regional Commis-
sioner and each National Commissioner
shall have one vote and decisions shall
be based upon the concurrence of two
votes. Action shall be taken by the Na-
tional Commissioners within thirty
days of the date of referral action by
the Regional Commissioner, except in
emergencies.

(b) Notwithstanding the provisions of
paragraph (a) of this section, a Re-
gional Commissioner may:

(1) On his own motion, modify or re-
verse the recommendation of a hearing
examiner panel that is outside the
guidelines to bring the decision closer
to (or to) the nearer limit of the appro-
priate guideline range; or

(2) On his own motion, modify the
recommendation of a hearing examiner
panel to bring the decision to a date
not to exceed six months from the date
recommended by the examiner panel;

(3) Return the case to the institution
for a rehearing, provided that a notice
of action is sent to the prisoner speci-
fying the purpose of the rehearing;

(4) Designate the case for the original
jurisdiction of the Commission pursu-
ant to § 2.17.

[42 FR 39809, Aug. 5, 1977, as amended at 45
FR 84053, Dec. 22, 1980; 46 FR 35639, July 10,
1981]

§ 2.25 [Reserved]

§ 2.26 Appeal to National Appeals
Board.

(a) A prisoner or parolee may submit
to the National Appeals Board a writ-
ten appeal of any decision to grant
(other than a decision to grant parole
on the date of parole eligibility), re-
scind, deny, or revoke parole, except
that any appeal of a Commission deci-
sion pursuant to § 2.17 shall be pursuant
to § 2.27. This appeal must be filed on a
form provided for that purpose within
thirty days from the date of entry of
such decision. No exhibits are to be at-
tached to an administrative appeal un-
less the documents therein contain new
information and materials not already
in the possession of the Commission.
Any submitted exhibits which are cop-
ies of material already in the Commis-
sion’s files will not be retained by the
Commission.

(b)(1) The National Appeals Board
may: Affirm the decision of a Regional
Commissioner on the vote of a single
Commissioner other than the Commis-
sioner who issued the decision from
which the appeal is taken; or modify or
reverse the decision of a Regional Com-
missioner, or order a new hearing, upon
the concurrence of two Commissioners.
The Commissioner first reviewing the
case may in his discretion circulate the
case for review and vote by the other
Commissioners notwithstanding his
own vote to affirm the Regional Com-
missioner’s decision. In such event, the
case shall be decided by the concur-
rence of two out of three votes.

(2) All Commissioners serve as mem-
bers of the National Appeals Board,
and it shall in no case be an objection
to a decision of the Board that the
Commissioner who issued the decision
from which an appeal is taken partici-
pated as a voting member on appeal.

(c) The National Appeals Board shall
act within sixty days of receipt of the
appellant’s papers, to affirm, modify,
or reverse the decision. Decisions of
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