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the indication of the presence of hepa-
titis B and/or cirrhosis and the claim-
ant’s history of smoking and alcohol
consumption.

(d) If the custodian(s) of the records
listed in paragraph (a) of this section
and the records requested in accord-
ance with paragraph (c) of this section
certifies that a claimant’s records no
longer exist, and if the state cancer or
tumor registries do not contain infor-
mation concerning the claimant’s his-
tory of smoking or alcohol-consump-
tion, the Assistant Director may re-
quire that the claimant or eligible sur-
viving beneficiary submit an affidavit
(or declaration) made under penalty of
perjury detailing the histories or lack
thereof and, if the affiant (or declar-
ant) is the eligible surviving bene-
ficiary, the basis for such knowledge.
This affidavit (or declaration) will be
considered by the Assistant Director in
making a determination concerning
the claimant’s history of smoking and
alcohol consumption.

(e) In the case of primary cancer of
the pancreas, the claimant or each eli-
gible surviving beneficiary shall exe-
cute and provide an affidavit (or dec-
laration under oath on the standard
claim form) that sets forth the amount
of regular or decaffeinated coffee that
the claimant consumed on average per
day for the twenty year period imme-
diately prior to the date the claimant
was diagnosed with primary cancer of
the pancreas.

[Order No. 1580–92, 57 FR 12435, Apr. 10, 1992,
as amended by Order No. 2213–99, 64 FR 13691,
Mar. 22, 1999]

Subpart D—Uranium Miners
§ 79.30 Scope of subpart.

The regulations in this subpart de-
fine the eligibility criteria for com-
pensation under section 5 of the Act,
and the type and extent of evidence
that will be accepted as proof of the
prescribed criteria. Section 5 of the Act
provides for a payment of $100,000 to in-
dividuals who contracted lung cancer
or one of a limited number of non-ma-
lignant respiratory diseases following
exposure to defined minimum levels of
radiation during employment in a ura-
nium mine or uranium mines in certain
states during the period beginning Jan-

uary 1, 1947, and ending December 31,
1971.

§ 79.31 Definitions.
(a) Employment in a uranium mine

means any mining-related activity at a
uranium mine that principally oc-
curred underground. These activities/
occupations include, but are not lim-
ited to: miner, miner’s helper (nipper),
production driller, long hole driller,
tram operator (trammer, or motor-
man), equipment operator (mucker),
slusher operator (slusherman), laborer
(bull gang), powderman, timberman,
hoistman, skip tender, underground
truck driver (trucker), shift foreman
(boss, shifter, or leadman), mechanic,
electrician, geologist, surveyor, sur-
veyor’s helper (rodman), grade con-
troller (prober), air sampler, safety en-
gineer, and mine superintendent
(super). Noncompany personnel per-
forming the following activities/occu-
pations include, but are not limited to:
mine inspectors, health physicists, and
Atomic Energy Commission (AEC) ge-
ologists and engineers.

(b) Uranium mine means an under-
ground excavation, regardless of the
means of access, the primary or signifi-
cant purpose of which was the extrac-
tion of uranium ore. Strip, rim, or open
pit mines are excluded.

(c) Working Level means any con-
centration of the short half-life daugh-
ters of radon that will release 1.3 × 105

million electron volts of alpha energy
per liter of air;

(d) Working Level Month means radi-
ation exposure at the level of one
working level every work day for a
working month (170 hours), or an
equivalent cumulative exposure over a
greater or lesser amount of time.

(e) Non-smoker means an individual
who never smoked tobacco cigarette
products or who smoked less than the
amount defined in paragraph (f) of this
section and includes an individual who
smoked at least one (1) pack year but
whose acceptable documentation as set
forth in § 79.37 establishes that he or
she stopped smoking at least fifteen
(15) years prior to the diagnosis of pri-
mary cancer of the lung, pulmonary fi-
brosis, fibrosis of the lung, cor
pulmonale related to fibrosis of the
lung, or moderate or severe silicosis or
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pneumoconiosis, and that he or she did
not resume smoking at any time there-
after.

(f) Smoker means an individual who
has smoked at least one (1) pack year
of cigarette products, and who is not
deemed a non-smoker by virtue of
paragraph (e) of this section.

(g) Onset or incidence means the date
the disease was first diagnosed by a
physician.

(h) Primary lung cancer means any
physiological condition of the lung,
trachea, and bronchus that is recog-
nized under that name or nomenclature
by the National Cancer Institute. The
term includes cancers in situ.

(i) Nonmalignant respiratory disease
means any of the following:

(1) Pulmonary fibrosis, fibrosis of the
lung, or

(2) Cor pulmonale related to fibrosis
of the lung, or

(3) Moderate or severe silicosis or
pneumoconiosis, provided that the
claimant, whether an Indian or non-In-
dian,

(i) Worked in a uranium mine or
mines located on or within an Indian
Reservation, and

(ii) Worked in such a mine or mines
for a period of time sufficient to meet
the minimum working level criteria for
the claimant set forth in § 79.32(c).

(j) Fibrosis of the lung or pulmonary fi-
brosis for purposes of the Act and these
regulations means chronic inflamma-
tion and scarring of the pulmonary
interstitium and alveoli with collagen
deposition and progressive thickening
causing pulmonary impairment.

(k) Cor pulmonale means heart dis-
ease, including hypertrophy of the
right ventricle, due to pulmonary hy-
pertension secondary to fibrosis of the
lung.

(l) Silicosis means a pneumoconiosis
due to the inhalation of the dust of
stone, sand, flint or other materials
containing silicon dioxide, character-
ized by the formation of pulmonary fi-
brotic changes.

(m) Pneumoconiosis means a chronic
lung disease resulting from inhalation
and deposition in the lung of particu-
late matter, and the tissue reaction to
the presence of the particulate matter.
For the purposes of this Act, the claim-
ant’s exposure to the particulate mat-

ter that led to the disease must have
occurred during employment in a ura-
nium mine.

(n) Indian Reservation means terri-
tory held in trust by the United States
for any Indian Tribe at any time be-
tween January 1, 1947 and December 31,
1971.

(o) Designated time period means any
time during the period beginning on
January 1, 1947, and ending on Decem-
ber 31, 1971.

(p) Specified States means the states
of Arizona, Colorado, New Mexico,
Utah and Wyoming.

(q) Readily available documentation
means documents in the possession,
custody or control of the claimant or
an immediate family member.

(r) Certified ‘‘B’’ reader means a physi-
cian who has demonstrated proficiency
in evaluating chest roentgenograms (x-
rays) for quality and for the presence
of pneumoconiosis and other
roentgenographic abnormalities and is
certified (and recertified, as may be ap-
propriate) by the National Institute for
Occupational Safety and Health. A list
of certified ‘‘B’’ readers is available
from the Radiation Exposure Com-
pensation Unit upon request.

[Order No. 1580–92, 57 FR 12435, Apr. 10, 1992,
as amended by Order No. 2213–99, 64 FR 13691,
Mar. 22, 1999]

§ 79.32 Criteria for eligibility.
To establish eligibility for compensa-

tion under this subpart, a claimant or
eligible surviving beneficiary must
show by a preponderance of the evi-
dence that each of the following cri-
teria are satisfied:

(a) The claimant was employed in a
uranium mine or mines in the states of
Arizona, Colorado, New Mexico, Wyo-
ming or Utah;

(b) The Claimant was so employed
during the period beginning on Janu-
ary 1, 1947 and ending on December 31,
1971;

(c) The claimant contracted primary
lung cancer or a non-malignant res-
piratory disease, and

(1) If a non-smoker, the claimant was
exposed during the course of his/her
employment in a uranium mine to
more than 200 working level months of
radiation, or

(2) If a smoker, then
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(i) If the incidence of the cancer or
the non-malignant respiratory disease
occurred before the age of 45, the
claimant was exposed during the
course of his/her employment in a ura-
nium mine to more than 300 working
level months of radiation; or

(ii) If the incidence of the cancer or
the non-malignant respiratory disease
occurred after the age of 45, the claim-
ant was exposed during the course of
his/her employment in a uranium mine
to more than 500 working level months
of radiation.

§ 79.33 Proof of employment in a ura-
nium mine.

(a) Information regarding a claim-
ant’s uranium mining employment his-
tory contained in records held by any
of the sources listed in this subsection
will be accepted as proof of employ-
ment for the time period indicated on
the records. The employment history
for the time period indicated in the
records is presumed to be correct. If
the claimant or eligible surviving bene-
ficiary contests the accuracy of the
records specified in this subsection,
then the claimant or eligible surviving
beneficiary may provide one or more of
the records identified in paragraph (b)
of this section, and the Assistant Di-
rector will determine whether there is
a preponderance of the evidence that
the employment history from the
records in this subsection is incorrect.

(1) Records created by or gathered by
the Public Health Service (PHS) in the
course of any health studies conducted
of uranium miners during or including
the period 1947–1971;

(2) Records of a uranium miner cen-
sus performed by the PHS at various
times during the period 1947–1971;

(3) Records of the Atomic Energy
Commission (AEC), or any of its suc-
cessor agencies; and

(4) Records of federally-supported
health-related studies of uranium min-
ers including;

(i) Studies conducted by Dr. Geno
Saccamanno, M.D., St. Mary’s Hos-
pital, Grand Junction, Colorado;

(ii) Studies conducted by Dr. Jona-
than Samet, M.D., University of New
Mexico School of Medicine.

(b) If the sources in paragraph (a) of
this section do not contain information

on the claimant’s uranium mining em-
ployment history, or contain insuffi-
cient employment history information
to establish exposure to the number of
working level months required for the
claimant to qualify under the appro-
priate provision of § 79.32(c), a claimant
or eligible surviving beneficiary may
submit records from any of the sources
listed in paragraph (b)(1) of this section
to establish periods of uranium mining
employment in addition to the periods
of employment established by the
sources in paragraph (a) of this section.

(1) The claimant or eligible surviving
beneficiary may submit:

(i) Records of any of the specified
states, including records of state regu-
latory agencies, containing informa-
tion on uranium miners and uranium
mines;

(ii) Records of any business entity
that owned or operated a uranium
mine, or its successor-in-interest;

(iii) Records of the Social Security
Administration reflecting the identity
of the employer, the year and quarter
of employment, and the wages received
during each quarter;

(iv) Federal or state income tax
records that contain appropriate state-
ments regarding the claimant’s em-
ployer and wages;

(v) Records containing factual find-
ings by any governmental judicial
body, state workers compensation
board, or any governmental adminis-
trative body adjudicating the claim-
ant’s rights to any type of benefits;
records from any such source will be
accepted only to prove the fact of and
duration of employment in a uranium
mine;

(vi) Statements in medical records
created between 1947 and 1971 indi-
cating or identifying the claimant’s
employer and occupation;

(vii) Records of an academic or schol-
arly study, not conducted in anticipa-
tion of or in connection with any liti-
gation, and completed prior to 1990; or

(viii) Any other contemporaneous
record that indicates or identifies the
claimant’s occupation or employer.

(2) To the extent that the documents
submitted from the sources identified
in paragraph (b)(1) of this section do
not so indicate, the claimant or eligi-
ble surviving beneficiary must set
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forth under oath on the standard claim
form the following information, if
known:

(i) The name or other identifying
symbol of each mine in which the
claimant worked during the time pe-
riod identified in the documents;

(ii) The mining district, county and
state in which each mine was located;

(iii) The actual time period he/she
worked in each mine; and

(iv) The claimant’s occupation in
each mine.

(3) If records of the Unit indicate
that any mine specified by the claim-
ant or eligible surviving beneficiary
was not an underground uranium mine,
the claimant or eligible surviving bene-
ficiary will be notified and afforded the
opportunity to submit records to estab-
lish that the mine was an underground
mine in accordance with § 79.52(c).

(4) If the claimant or eligible sur-
viving beneficiary cannot provide
under paragraph (b)(2) of this section,
the name or location of any uranium
mine at which the claimant was em-
ployed, then, if possible, this informa-
tion will be determined by utilizing
records reflecting the types of mines
operated or owned by the entity for
whom the claimant worked.

(i) If such records establish that the
business for which the claimant
worked owned or operated only under-
ground uranium mines during the time
period indicated in the records, the
claimant will be presumed to have been
employed in an underground uranium
mine for the indicated time period;

(ii) If such records establish that the
entity for which the claimant worked
owned or operated predominantly un-
derground uranium mines in the state
and during the time period indicated in
the records, the claimant will be pre-
sumed to have been employed in an un-
derground uranium mine during this
time period.

(iii) If such records establish that the
entity for which the claimant worked
owned or operated predominantly open
pit, strip or rim mines in the state and
during the time periods indicated in
the records, the claimant may be pre-
sumed to have been employed in a rim,
strip, or open pit mine.

(5) If the claimant or eligible sur-
viving beneficiary cannot provide

under paragraph (b)(2) of this section,
the time period the claimant was em-
ployed in each uranium mine, the time
period will be determined in the fol-
lowing manner:

(i) If records of the Social Security
Administration exist which indicate
the claimant’s work history, the period
of employment will be estimated by di-
viding the gross quarterly income by
the average pay rate per hour for the
claimant’s occupation;

(ii) If Social Security records do not
exist, but other records exist which in-
dicate that the claimant was employed
in a uranium mine on the date recorded
in the record, but do not indicate the
period of employment, then the fol-
lowing presumptions shall be applied:

(A) If the records indicate that the
claimant worked at the same mine or
for the same uranium mining company
on two different dates at least 3
months apart but less than 12 months
apart, the claimant will presumed to
have been employed at the mine or for
the mining company for the entire 12
month period beginning on the earlier
date.

(B) If the records indicate that the
claimant worked at the same mine or
for the same uranium mining company
on two different dates a least 1 month
apart but less than 6 months apart, the
claimant will be presumed to have been
employed at the mine or for the mining
company for the entire 6 month period
beginning on the earlier date;

(C) If the records indicate that the
claimant worked at any mine or for a
uranium mining company on any date
within the designated time period, but
the claimant is not entitled to any of
the presumptions listed above, the
claimant will be presumed to have been
employed at the mine or for the mining
company for a 6 month period, three
months before and three months after
the date indicated.

(c) The Unit may, for the purpose of
verifying information submitted pursu-
ant to this section, require the claim-
ant or any eligible surviving bene-
ficiary to provide an authorization to
release any record identified in this
section, in accordance with the provi-
sions of § 79.52(c).
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§ 79.34 Proof of working level month
exposure to radiation.

(a) If one or more of the sources in
§ 79.33(a) contain a calculated total of
Working Level Months (WLMs) of radi-
ation for the claimant equal to or
greater than the number of WLMs re-
quired for the claimant to qualify
under the appropriate provision of
§ 79.32(c), the number will be presumed
to be correct and the claimant or eligi-
ble surviving beneficiary need not sub-
mit additional records.

(b) If the sources in § 79.33(a) do not
contain a calculated total of WLMs or
radiation for the claimant, or contain a
calculated total that is less than the
criterion set forth in the appropriate
provision of § 79.32(c), a claimant or eli-
gible surviving beneficiary may submit
records from the sources listed below
which reflect a calculated number of
WLMs of radiation for periods of em-
ployment established under § 79.33(b). If
the number of WLMs established under
this subsection, plus the number estab-
lished under paragraph (a) of this sec-
tion is equal to or greater than the
number of WLMs required for the
claimant to qualify under the appro-
priate provision of § 79.32(c), the claim-
ant or eligible surviving beneficiary
need not submit additional records.

(1) Certified copies of records of regu-
latory agencies of the specified states,
provided that the records indicate the
mines at which the claimant was em-
ployed, the time period of the claim-
ant’s employment in each mine, the ex-
posure level in each mine during the
claimant’s employment, and the cal-
culations on which the claimant’s
WLMs are based, unless the calculation
is obvious;

(2) Certified copies of records of the
owner or operator of a uranium mine in
the specified states with the same pro-
visions as noted in paragraph (b)(1) of
this section.

(c) When the sources referred to in
paragraphs (a) and (b) of this section
contain a calculated number of WLMs,
but the number is insufficient to meet
the appropriate criterion in § 79.32(c),
additional WLMs may be determined
for remaining periods of employment
established under § 79.33 (a) and (b) in
the manner set forth in paragraphs (d)
through (h) of this section.

(d) To the extent that the sources re-
ferred to in paragraphs (a) and (b) of
this section do not contain a calculated
number of WLMs, but do contain an-
nual exposure levels measured in
Working Levels (WLs) for mines in
which the claimant was employed, then
the claimant’s exposure to radiation
measured in WLMs will be calculated
in the manner set forth in paragraph
(h) of this section.

(e) For periods of employment in an
underground uranium mine established
under § 79.33(b) (1) or (2) where para-
graph (d) of this section is not applica-
ble, the following sources will be used
in computing the annual exposure level
measured in WLs in each mine for the
period of the claimant’s employment
set forth in paragraph (g) of this sec-
tion.

(1) Records of the AEC, or its suc-
cessor agencies;

(2) Records of the PHS, including ra-
diation level measurements taken in
the course of health studies conducted
of uranium miners during or including
the period 1947–1971;

(3) Records of the United States Bu-
reau of Mines;

(4) Records of regulatory agencies of
the specified states; or

(5) Records of the business entity
that was the owner or operator of the
mine.

(f) For periods of employment in an
underground uranium mine established
under § 79.33(b)(3), the annual exposure
level measured in WLs in the unknown
mine(s) will be determined by calcu-
lating an average of the annual expo-
sure levels measured in WLs in all the
underground uranium mines owned or
operated by the entity for which the
claimant worked during the appro-
priate time period and in the identified
state.

(g) The following methodology will
be employed for calculating the annual
exposure level measured in WLs for
each mine:

(1) If one or more radiation measure-
ments are available for a mine in a
given year, these values are averaged
to generate the WLs for the mine for
that year.

(2) If radiation measurements exist
for the mine, but not for the year in
which the claimant was employed in
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the mine, the WLs for the mine for
that year will be estimated if possible
as follows:

(A) If annual average measurements
exist within four (4) years of the year
in which the claimant was employed in
the mine, the measurements for the
two years closest will be averaged, and
that value will be assigned to the year
the claimant was employed in the
mine;

(B) If one or more annual average
measurements exist for a mine, but are
not more than five (5) years from the
year the claimant was employed, the
annual average closest in time will be
assigned either forward or backward in
time for two years.

(3) If the methods described in para-
graph (g) (1) and (2) of this section in-
terpolate or project the annual expo-
sure level measured in WLs for a mine
in a year in which the claimant was
employed in the mine, an estimated av-
erage for mines in the same geo-
graphical area will be used for that
year. An estimated area average is cal-
culated as follows:

(A) If actual measurements from
three or more mines, totaling at least
ten measurements, are available from
mines in the same locality as the mine
in which the claimant was employed,
the average of the measurements for
the mines within that locality will be
used.

(B) If there were insufficient actual
measurements from mines in the same
locality to use the method in para-
graph (g)(3)(A) of this section, an aver-
age of exposure levels in mines in the
same mining district will be used if
there are at least ten measurements
from at least three mines in that dis-
trict.

(C) If there are insufficient actual
measurements from mines in the same
mining district, the average of expo-
sure levels in mines in the same state
will be used.

(D) If there are insufficient actual
measurements from mines in the same
state, the estimated average for the
state of Colorado for that year will be
used.

(4) If the year in which the claimant
was employed in the mine was 1947 to
1949, the annual exposure level meas-
ured in WLs will be estimated by aver-

aging the earliest recorded exposure
levels in mines of the same or similar
type, ventilation, and ore composition
closest to the mine.

(h) A claimant’s total exposure to ra-
diation expressed in WLMs, for pur-
poses of establishing eligibility under
§ 79.32(c), will be calculated in the fol-
lowing manner:

(1) The annual exposure level meas-
ured in WLs for each mine for periods
of employment established under
§ 79.33(b) will be calculated by using the
methodology in paragraph (f) of this
section;

(2) The annual exposure level meas-
ured in WLs for each mine will be mul-
tiplied by the time period, measured in
months, that the claimant was em-
ployed in the mine, yielding a claim-
ant’s exposure to radiation expressed
in WLMs;

(3) The claimant’s exposure to radi-
ation expressed in WLMs for each mine
in which the claimant was employed in
one of the specified states during the
designated time period will be added
together to yield the claimant’s total
exposure to radiation expressed in
WLMs.

§ 79.35 Proof of lung cancer.
(a) Written medical documentation is

required in all cases to prove that the
claimant developed primary cancer of
the lung. Proof that the claimant de-
veloped primary cancer of the lung
must be made either by using the pro-
cedure outlined in paragraphs (b), (c) or
(d) of this section or submitting the
documentation required in paragraph
(e) of this section.

(b) Verification by PHS or NIOSH
records. In all cases the Radiation Ex-
posure Compensation Unit will search
the records of the PHS or the National
Institute for Occupational Safety and
Health (NIOSH) created or gathered
during the course of any health studies
conducted or being conducted by these
agencies of uranium miners during or
including the period 1947–1971, to deter-
mine whether the records contain proof
of the claimant’s eligibility. The Unit
will accept as proof of medical condi-
tion the verification of the PHS or
NIOSH that they possess medical
records or abstracts of medical records
of the claimant that contain a verified

VerDate 11<MAY>2000 10:40 Jul 19, 2000 Jkt 190101 PO 00000 Frm 00329 Fmt 8010 Sfmt 8010 Y:\SGML\190101T.XXX pfrm08 PsN: 190101T



330

28 CFR Ch. I (7–1–00 Edition)§ 79.35

diagnosis of lung cancer. If these agen-
cies do not possess medical records or
abstracts of medical records that con-
tain a verified diagnosis of lung cancer,
the Unit will notify the claimant or el-
igible surviving beneficiary and afford
that individual the opportunity to sub-
mit the written medical documenta-
tion required in paragraph (e) of this
section, in accordance with the provi-
sions of § 79.52(b).

(c) Verification by the State cancer or
tumor registry. If a claimant was diag-
nosed as having primary cancer of the
lung in the States of Arizona, Colo-
rado, Nevada, New Mexico, Utah, or
Wyoming, the claimant or eligible sur-
viving beneficiary need not submit any
written medical documentation of
medical condition at the time the
claim is filed (although written med-
ical documentation may subsequently
be required). Instead, the claimant or
eligible surviving beneficiary must
submit with the claim an Authoriza-
tion To Release Medical or Other Infor-
mation, valid in the state of diagnosis,
that authorizes the Radiation Exposure
Compensation Unit to contact the ap-
propriate state cancer or tumor reg-
istry. The Unit will accept as proof of
medical condition verification from the
state cancer or tumor registry that
they possess medical records or ab-
stracts of medical records of the claim-
ant that contain a verified diagnosis of
primary cancer of the lung. If the state
does not possess medical records or ab-
stracts of medical records that contain
a verified diagnosis of primary cancer
of the lung, the Unit will notify the
claimant or eligible surviving bene-
ficiary and afford that individual the
opportunity to submit the written
medical documentation required in
paragraph (e) of this section, in accord-
ance with the provisions of § 79.52(b).

(d) Verification by a federally-supported
health-related study. If medical records
regarding the claimant were gathered
during the course of any federally-sup-
ported health-related study of uranium
miners, the claimant or eligible sur-
viving beneficiary need not submit any
written medical documentation of
medical condition at the time the
claim is filed (although written med-
ical documentation may subsequently
be required). Instead, the claimant or

eligible surviving beneficiary must
submit with the claim an Authoriza-
tion To Release Medical or Other Infor-
mation, valid in the state of diagnosis,
that authorizes the Unit to contact the
custodian of the records of the study to
determine if proof of the claimant’s eli-
gibility is contained in the records of
the study. The Unit will accept as
proof of medical condition copies of
medical records or abstracts of medical
records of the claimant that contain a
verified diagnosis of primary cancer of
the lung. If the custodian does not pos-
sess medical records or abstracts of
medical records that contain a verified
diagnosis of primary cancer of the
lung, the Unit will notify the claimant
or eligible surviving beneficiary and af-
ford that individual the opportunity to
submit the written medical docu-
mentation required in paragraph (e) of
this section, in accordance with the
provisions of § 79.52(b).

(e) Proof that the claimant con-
tracted primary lung cancer may be
made by the submission of one or more
of the following contemporaneous med-
ical records, provided that the specified
document contains an explicit state-
ment of diagnosis or such other infor-
mation or data from which the appro-
priate authorities at the National Can-
cer Institute can make a diagnosis to a
reasonable degree of medical certainty.

(1) Pathology report of tissue biopsy,
including, but not limited to specimens
obtained by any of the following meth-
ods:

(i) Surgical resection;
(ii) Endoscopic endobronchial or

transbronchial biopsy;
(iii) Bronchial brushings and

washings;
(iv) Pleural fluid cytology;
(v) Fine needle aspirate;
(vi) Pleural biopsy;
(vii) Sputum cytology;
(2) Autopsy report;
(3) Bronchoscopy report;
(4) One of the following summary

medical reports:
(i) Physician summary report;
(ii) Hospital discharge summary re-

port;
(iii) Operative report;
(iv) Radiation therapy summary re-

port;
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(v) Oncology summary or consulta-
tion report;

(5) Reports of radiographic studies,
including:

(i) X-rays of the chest;
(ii) Chest tomograms;
(iii) Computer-assisted tomography

(CT);
(iv) Magnetic resonance imaging

(MRI);
(6) Death certificate, provided that it

is signed by a physician at the time of
death.

§ 79.36 Proof of non-malignant res-
piratory disease.

(a) Written medical documentation is
required in all cases to prove that the
claimant developed a non-malignant
respiratory disease. Proof that the
claimant developed a non-malignant
respiratory disease must be made ei-
ther by using the procedure outlined in
paragraphs (b) or (c) of this section, or
submitting the documentation required
in paragraph (d) of this section.

(b) Verification by PHS or NIOSH
records. In all cases the Radiation Ex-
posure Compensation Unit will follow
the procedures set forth in § 79.35(b) to
establish the claimant’s eligibility
based on the development of a non-ma-
lignant respiratory disease.

(c) Verification by a federally-supported
health-study. The Unit will follow the
procedures set forth in section 79.35(d)
to establish the claimant’s eligibility
based on the development of a non-ma-
lignant respiratory disease.

(d) Proof that the claimant con-
tracted a non-malignant respiratory
disease may be made by the submission
of the following contemporaneous med-
ical records, provided that the specified
document contains an explicit state-
ment of diagnosis or such other infor-
mation or data from which the appro-
priate authorities designated by the
Surgeon General or NIOSH can make a
diagnosis to a reasonable degree of
medical certainty. For purposes of this
section, a statement of diagnosis in
any of the Indian Health Service
records listed below of ‘‘restrictive
lung disease’’ will be considered equiv-
alent to a diagnosis of pulmonary fi-
brosis.

(1) Pulmonary fibrosis or fibrosis of
the lung.

(i) If the claimant is deceased, one or
more of the following medical records:

(A) Pathology report of tissue biopsy;
(B) Autopsy report;
(C) If x-rays exist, the x-rays and in-

terpretive reports of the x-ray(s) by
two certified ‘‘B’’ readers classifying
the existence of fibrosis of Category 1/
0 or higher according to the ILO 1980,
or subsequent revisions;

(D) If no x-rays exist, an x-ray report;
(E) Physician summary report;
(F) Hospital discharge summary re-

port;
(G) Hospital admitting report;
(H) Death certificate, provided that

it is signed by a physician at the time
of death.

(ii) If the claimant is alive, (A) One
of the following:

(1) Chest x-rays and two ‘‘B’’ reader in-
terpretations. A chest x-ray adminis-
tered in accordance with standard
techniques on full size film at quality 1
or 2, and interpretative reports of the
x-ray by two certified ‘‘B’’ readers
classifying the existence of fibrosis of
category 1/0 or higher according to the
ILO 1980, or subsequent revisions; or

(2) Pathology reports of tissue biopsies.
A pathology report of a tissue biopsy,
but only if performed for medically jus-
tified reasons; and

(B) One or more of the following:
(1) Pulmonary function tests. Pul-

monary function tests consisting of
three tracings recording the results of
the forced expiratory volume in one
second (FEV1) and the forced vital ca-
pacity (FVC) administered and re-
ported in accordance with the Stand-
ardization of Spirometry—1987 Update
by the American Thoracic Society, and
reflecting values for FEV1 or FVC that
are less than or equal to 80% of the pre-
dicted value for an individual of the
claimant’s age, sex, and height, as set
forth in the Tables in Appendix A; or

(2) Arterial blood-gas studies. An arte-
rial blood-gas study administered at
rest in a sitting position, or an exercise
arterial blood-gas test, reflecting val-
ues equal to or less than the values set
forth in the Tables in Appendix B of
this part.

(2) Cor pulmonale. Proof of pulmonary
fibrosis as prescribed in paragraph
(d)(1) of this section and one or more of
the following medical records:
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(i) Right heart catheterization;
(ii) Cardiology summary or consulta-

tion report;
(iii) Electrocardiogram;
(iv) Echocardiogram;
(v) Physician summary report;
(vi) Hospital discharge report;
(vii) Autopsy report;
(viii) Report of physical examination;
(ix) Death certificate, provided that

it is signed by a physician at the time
of death.

(3) Moderate or severe silicosis or pneu-
moconiosis. To establish eligibility for
compensation for silicosis or pneumo-
coniosis, a claimant or eligible sur-
viving beneficiary must:

(i) Submit the same documentation
as is prescribed in paragraph (d)(1) of
this section for proof of pulmonary fi-
brosis; and

(ii) Submit proof of employment in a
uranium mine on an Indian Reserva-
tion in accordance with the provisions
of § 79.33. A claimant or eligible sur-
viving beneficiary must establish that
the claimant was employed in a ura-
nium mine on an Indian reservation for
a sufficient period of time to meet the
exposure criteria set forth in § 79.32(c).

(e) The Radiation Exposure Com-
pensation Unit may seek qualified
medical review of ‘‘B’’ reader interpre-
tations or pathology reports of tissue
biopsies submitted by a claimant or el-
igible surviving beneficiary or obtain
additional ‘‘B’’ reader interpretations
or pathology reports of tissue biopsies
at any time to ensure that appropriate
weight is given to this evidence and to
guarantee uniformity and reliability.
This review may include obtaining ad-
ditional chest x-ray interpretations
and additional pathology reports of tis-
sue biopsies.

[Order No. 1580–92, 57 FR 12435, Apr. 10, 1992,
as amended by Order No. 2213–99, 64 FR 13691,
Mar. 22, 1999]

§ 79.37 Proof of non-smoker and diag-
nosis prior to age 45.

(a)(1) In order to prove a history of
non-smoking for purposes of
§ 79.32(c)(1), and/or diagnosis of a com-
pensable disease prior to age 45 for pur-
poses of § 79.32(c)(2)(i), the claimant or
eligible surviving beneficiary must
submit all medical records listed in
this paragraph (a)(1) from any hospital,

medical facility, or health care pro-
vider that were created within the pe-
riod six (6) months before and six (6)
months after the date of diagnosis of
primary lung cancer or a compensable
nonmalignant respiratory disease:

(i) All history and physical examina-
tion reports;

(ii) All operative and consultation re-
ports;

(iii) All pathology reports;
(iv) All physician, hospital, and

health care facility admission and dis-
charge summaries.

(2) In the event that any of the
records in paragraph (a)(1) no longer
exist, the claimant or eligible sur-
viving beneficiary must submit a cer-
tified statement by the custodian(s) of
those records to that effect.

(b) If, after a review of the records
listed in paragraph (a) of this section,
and/or the information possessed by
the PHS, NIOSH, state cancer or tumor
registries, state authorities, or the cus-
todian of a federally supported health-
related study, the Assistant Director
finds that the claimant was a smoker,
and/or that the claimant was diagnosed
with a compensable disease after age
45, the Unit will notify the claimant or
eligible surviving beneficiary and af-
ford that individual the opportunity to
submit other written medical docu-
mentation in accordance with § 79.52(b)
to establish that the claimant was a
non-smoker and/or was diagnosed with
a compensable disease prior to age 45.

(c) The Unit may also require that
the claimant or eligible surviving bene-
ficiary provide additional medical
records or other contemporaneous
records and/or an authorization to re-
lease such additional medical and con-
temporaneous records as may be need-
ed to make a determination regarding
the claimant’s smoking history and/or
age at diagnosis with a compensable
disease.

(d) If the custodian(s) of the records
listed in paragraph (a) of this section
and the records requested in accord-
ance with paragraph (c) of this section
certifies that a claimant’s records no
longer exist, and information possessed
by the PHS, NIOSH, state cancer or
tumor registries, state authorities, or
the custodian of a federally supported
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health-related study do not contain in-
formation pertaining to the claimant’s
smoking history, the Assistant Direc-
tor may require that the claimant or
eligible surviving beneficiary submit
an affidavit (or declaration) made
under penalty of perjury detailing the
claimant’s smoking history or lack
thereof and, if the affiant (or declar-
ant) is the eligible surviving bene-
ficiary, the basis for such knowledge.
This affidavit (or declaration) will be
considered by the Assistant Director in
making a determination concerning
the claimant’s history of smoking.

[Order No. 2213–99, 64 FR 13692, Mar. 22, 1999]

Subpart E—Eligibility Criteria for
Claims by Onsite Participants

§ 79.40 Scope of subpart.

The regulations in this subpart de-
scribe the criteria for eligibility for
compensation under section 4(a)(2)(C)
of the Act, and define the type and ex-
tent of evidence that will be accepted
as proof of the prescribed criteria. Sec-
tion 4(a)(2)(C) of the Act provides for a
payment of $75,000 to individuals who
participated onsite in the atmospheric
detonation of a nuclear device, and
later developed a specified compensable
disease.

§ 79.41 Definitions.

(a) The definitions listed in §§ 79.11(e)
and (f), 79.21(b) through (g) apply to
this subpart.

(b) First exposure or initial exposure
means the date on which the claimant
first participated onsite in an atmos-
pheric nuclear test.

(c) Onsite means physicial presence
above or within the official boundaries
of any of the following locations:

(1) The Nevada Test Site, Nevada;
(2) The Pacific Test Sites (Bikini

Atoll, Enewetak Atoll, Johnston Is-
land, Christmas Island, the test site for
the shot during Operation Wigwam, the
test site for Shot Yucca during Oper-
ation Hardtack I, and the test sites for
Shot Frigate Bird and Shot Swordfish
during Operation Dominic I) and the
official zone around each site from
which non-test affiliated ships were ex-
cluded for security and safety purposes;

(3) The Trinity Test Site, New Mex-
ico;

(4) The South Atlantic Test Site for
Operation Argus and the official zone
around the site from which non-test af-
filiated ships were excluded for secu-
rity and safety purposes;

(5) Any designated location within a
Naval Shipyard, Air Force Base, or
other official government installation
where ships, aircraft or other equip-
ment used in an atmospheric nuclear
detonation were decontaminated; or

(6) Any designated location used for
the purpose of monitoring fallout from
an atmospheric nuclear test conducted
at the Nevada Test Site.

(d) Participant means
(1) An individual who was:
(i) A member of the armed forces;
(ii) A civilian employee or contractor

employee of the Manhattan Engineer
District, the Armed Forces Special
Weapons Project, the Defense Atomic
Support Agency, the Defense Nuclear
Agency, the Department of Defense or
its components or agencies or prede-
cessor components or agencies;

(iii) An employee or contractor em-
ployee of the Atomic Energy Commis-
sion, the Energy Research and Develop-
ment Administration or Department of
Energy;

(iv) A member of the Federal Civil
Defense Administration or the Office of
Civil and Defense Mobilization; or

(v) A member of the U.S. Public
Health Service; and

(2) Who:
(i) Performed duties within the iden-

tified operational area around each at-
mospheric nuclear test;

(ii) Participated in the decontamina-
tion of any ships, planes, or equipment
used during the atmospheric nuclear
test;

(iii) Performed duties as a cloud
tracker or cloud sampler;

(iv) Served as a member of the garri-
son or maintenance forces on the atoll
of Enewetak during June 21, 1951
through July 1, 1952; August 7, 1956
through August 7, 1957; or November 1,
1958 through April 30, 1959; or

(v) Performed duties as a member of
a mobile radiological safety team mon-
itoring the pattern of fallout from an
atmospheric nuclear test.
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