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any information or produce any mate-
rial acquired as part of the perform-
ance of his official duties or because of
his official status without approval of
the appropriate Deputy Solicitor of
Labor.

§ 2.23 Procedure where a decision con-
cerning a demand is not made prior
to the time a response to the de-
mand is required.

If the response to the demand is re-
quired before the instructions from the
appropriate Deputy Solicitor of Labor
are received, a Department attorney or
other government attorney designated
for the purpose shall appear with the
employee or former employee of the
Department upon whom the demand
has been made, and shall furnish the
court or other authority with a copy of
the regulations contained in this sub-
part and inform the court or other au-
thority that the demand has been, or is
being, as the case may be, referred for
the prompt consideration of the appro-
priate Deputy Solicitor of Labor and
shall respectfully request the court or
other authority to stay the demand
pending receipt of the requested in-
structions.

§ 2.24 Procedure in the event of an ad-
verse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with § 2.23 pending receipt of
instructions, or if the court or other
authority rules that the demand must
be complied with irrespective of in-
structions not to produce the material
or disclose the information sought, the
employee or former employee upon
whom the demand has been made shall
respectfully decline to comply with the
demand, ‘‘United States ex rel Touhy v.
Ragen,’’ 340 US. 462.

§ 2.25 Subpoenas served upon employ-
ees of the Office of the Inspector
General.

Notwithstanding the requirements
set forth in §§ 2.20 through 2.24, this
subpart is applicable to demands served
on employees or former employees of
the Office of the Inspector General
(OIG), except that wherever in §§ 2.21
through 2.24 there appear the phrases
appropriate Office of the Solicitor, Asso-

ciate Solicitor, Regional Solicitor, or Asso-
ciate Regional Solicitor, and appropriate
Deputy Solicitor of Labor, there shall be
substituted in lieu thereof the Inspector
General or Deputy Inspector General. In
addition, the first sentence of § 2.22
shall not be applicable to subpoenas
served upon employees or former em-
ployees of the Office of the Inspector
General.

PART 3—CONTRACTORS AND SUB-
CONTRACTORS ON PUBLIC
BUILDING OR PUBLIC WORK FI-
NANCED IN WHOLE OR IN PART
BY LOANS OR GRANTS FROM
THE UNITED STATES

Sec.
3.1 Purpose and scope.
3.2 Definitions.
3.3 Weekly statement with respect to pay-

ment of wages.
3.4 Submission of weekly statements and

the preservation and inspection of week-
ly payroll records.

3.5 Payroll deductions permissible without
application to or approval of the Sec-
retary of Labor.

3.6 Payroll deductions permissible with the
approval of the Secretary of Labor.

3.7 Applications for the approval of the Sec-
retary of Labor.

3.8 Action by the Secretary of Labor upon
applications.

3.9 Prohibited payroll deductions.
3.10 Methods of payment of wages.
3.11 Regulations part of contract.

AUTHORITY: R.S. 161, sec. 2, 48 Stat. 848;
Reorg. Plan No. 14, of 1950, 64 Stat. 1267; 5
U.S.C. 301; 40 U.S.C. 276c.

SOURCE: 29 FR 97, Jan. 4, 1964, unless other-
wise noted.

§ 3.1 Purpose and scope.

This part prescribes ‘‘anti-kickback’’
regulations under section 2 of the Act
of June 13, 1934, as amended (40 U.S.C.
276c), popularly known as the Copeland
Act. This part applies to any contract
which is subject to Federal wage stand-
ards and which is for the construction,
prosecution, completion, or repair of
public buildings, public works or build-
ings or works financed in whole or in
part by loans or grants from the United
States. The part is intended to aid in
the enforcement of the minimum wage
provisions of the Davis-Bacon Act and
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the various statutes dealing with feder-
ally assisted construction that contain
similar minimum wage provisions, in-
cluding those provisions which are not
subject to Reorganization Plan No. 14
(e.g., the College Housing Act of 1950,
the Federal Water Pollution Control
Act, and the Housing Act of 1959), and
in the enforcement of the overtime
provisions of the Contract Work Hours
Standards Act whenever they are appli-
cable to construction work. The part
details the obligation of contractors
and subcontractors relative to the
weekly submission of statements re-
garding the wages paid on work cov-
ered thereby; sets forth the cir-
cumstances and procedures governing
the making of payroll deductions from
the wages of those employed on such
work; and delineates the methods of
payment permissible on such work.

§ 3.2 Definitions.
As used in the regulations in this

part:
(a) The terms building or work gen-

erally include construction activity as
distinguished from manufacturing, fur-
nishing of materials, or servicing and
maintenance work. The terms include,
without limitation, buildings, struc-
tures, and improvements of all types,
such as bridges, dams, plants, high-
ways, parkways, streets, subways, tun-
nels, sewers, mains, powerlines, pump-
ing stations, railways, airports, termi-
nals, docks, piers, wharves, ways, light-
houses, buoys, jetties, breakwaters,
levees, and canals; dredging, shoring,
scaffolding, drilling, blasting, exca-
vating, clearing, and landscaping. Un-
less conducted in connection with and
at the site of such a building or work
as is described in the foregoing sen-
tence, the manufacture or furnishing of
materials, articles, supplies, or equip-
ment (whether or not a Federal or
State agency acquires title to such ma-
terials, articles, supplies, or equipment
during the course of the manufacture
or furnishing, or owns the materials
from which they are manufactured or
furnished) is not a building or work
within the meaning of the regulations
in this part.

(b) The terms construction, prosecu-
tion, completion, or repair mean all
types of work done on a particular

building or work at the site thereof, in-
cluding, without limitation, altering,
remodeling, painting and decorating,
the transporting of materials and sup-
plies to or from the building or work
by the employees of the construction
contractor or construction subcon-
tractor, and the manufacturing or fur-
nishing of materials, articles, supplies,
or equipment on the site of the build-
ing or work, by persons employed at
the site by the contractor or subcon-
tractor.

(c) The terms public building or public
work include building or work for
whose construction, prosecution, com-
pletion, or repair, as defined above, a
Federal agency is a contracting party,
regardless of whether title thereof is in
a Federal agency.

(d) The term building or work financed
in whole or in part by loans or grants
from the United States includes building
or work for whose construction, pros-
ecution, completion, or repair, as de-
fined above, payment or part payment
is made directly or indirectly from
funds provided by loans or grants by a
Federal agency. The term includes
building or work for which the Federal
assistance granted is in the form of
loan guarantees or insurance.

(e) Every person paid by a contractor
or subcontractor in any manner for his
labor in the construction, prosecution,
completion, or repair of a public build-
ing or public work or building or work
financed in whole or in part by loans or
grants from the United States is em-
ployed and receiving wages, regardless
of any contractual relationship alleged
to exist between him and the real em-
ployer.

(f) The term any affiliated person in-
cludes a spouse, child, parent, or other
close relative of the contractor or sub-
contractor; a partner or officer of the
contractor or subcontractor; a corpora-
tion closely connected with the con-
tractor or subcontractor as parent,
subsidiary, or otherwise, and an officer
or agent of such corporation.

(g) The term Federal agency means
the United States, the District of Co-
lumbia, and all executive departments,
independent establishments, adminis-
trative agencies, and instrumentalities
of the United States and of the District
of Columbia, including corporations,
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all or substantially all of the stock of
which is beneficially owned by the
United States, by the District of Co-
lumbia, or any of the foregoing depart-
ments, establishments, agencies, and
instrumentalities.

[29 FR 97, Jan. 4, 1964, as amended at 38 FR
32575, Nov. 27, 1973]

§ 3.3 Weekly statement with respect to
payment of wages.

(a) As used in this section, the term
employee shall not apply to persons in
classifications higher than that of la-
borer or mechanic and those who are
the immediate supervisors of such em-
ployees.

(b) Each contractor or subcontractor
engaged in the construction, prosecu-
tion, completion, or repair of any pub-
lic building or public work, or building
or work financed in whole or in part by
loans or grants from the United States,
shall furnish each week a statement
with respect to the wages paid each of
its employees engaged on work covered
by this part 3 and part 5 of this chapter
during the preceding weekly payroll
period. This statement shall be exe-
cuted by the contractor or subcon-
tractor or by an authorized officer or
employee of the contractor or subcon-
tractor who supervises the payment of
wages, and shall be on form WH 348,
‘‘Statement of Compliance’’, or on an
identical form on the back of WH 347,
‘‘Payroll (For Contractors Optional
Use)’’ or on any form with identical
wording. Sample copies of WH 347 and
WH 348 may be obtained from the Gov-
ernment contracting or sponsoring
agency, and copies of these forms may
be purchased at the Government Print-
ing Office.

(c) The requirements of this section
shall not apply to any contract of $2,000
or less.

(d) Upon a written finding by the
head of a Federal agency, the Sec-
retary of Labor may provide reasonable
limitations, variations, tolerances, and
exemptions from the requirements of
this section subject to such conditions
as the Secretary of Labor may specify.

[29 FR 97, Jan. 4, 1964, as amended at 33 FR
10186, July 17, 1968; 47 FR 23679, May 28, 1982]

§ 3.4 Submission of weekly statements
and the preservation and inspec-
tion of weekly payroll records.

(a) Each weekly statement required
under § 3.3 shall be delivered by the
contractor or subcontractor, within
seven days after the regular payment
date of the payroll period, to a rep-
resentative of a Federal or State agen-
cy in charge at the site of the building
or work, or, if there is no representa-
tive of a Federal or State agency at the
site of the building or work, the state-
ment shall be mailed by the contractor
or subcontractor, within such time, to
a Federal or State agency contracting
for or financing the building or work.
After such examination and check as
may be made, such statement, or a
copy thereof, shall be kept available,
or shall be transmitted together with a
report of any violation, in accordance
with applicable procedures prescribed
by the United States Department of
Labor.

(b) Each contractor or subcontractor
shall preserve his weekly payroll
records for a period of three years from
date of completion of the contract. The
payroll records shall set out accurately
and completely the name and address
of each laborer and mechanic, his cor-
rect classification, rate of pay, daily
and weekly number of hours worked,
deductions made, and actual wages
paid. Such payroll records shall be
made available at all times for inspec-
tion by the contracting officer or his
authorized representative, and by au-
thorized representatives of the Depart-
ment of Labor.

(Reporting and recordkeeping requirements
in paragraph (b) have been approved by the
Office of Management and Budget under con-
trol number 1215–0017)

[29 FR 97, Jan. 4, 1964, as amended at 47 FR
145, Jan. 5, 1982]

§ 3.5 Payroll deductions permissible
without application to or approval
of the Secretary of Labor.

Deductions made under the cir-
cumstances or in the situations de-
scribed in the paragraphs of this sec-
tion may be made without application
to and approval of the Secretary of
Labor:

(a) Any deduction made in compli-
ance with the requirements of Federal,
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State, or local law, such as Federal or
State withholding income taxes and
Federal social security taxes.

(b) Any deduction of sums previously
paid to the employee as a bona fide pre-
payment of wages when such prepay-
ment is made without discount or in-
terest. A bona fide prepayment of wages
is considered to have been made only
when cash or its equivalent has been
advanced to the person employed in
such manner as to give him complete
freedom of disposition of the advanced
funds.

(c) Any deduction of amounts re-
quired by court process to be paid to
another, unless the deduction is in
favor of the contractor, subcontractor,
or any affiliated person, or when collu-
sion or collaboration exists.

(d) Any deduction constituting a con-
tribution on behalf of the person em-
ployed to funds established by the em-
ployer or representatives of employees,
or both, for the purpose of providing ei-
ther from principal or income, or both,
medical or hospital care, pensions or
annuities on retirement, death bene-
fits, compensation for injuries, illness,
accidents, sickness, or disability, or for
insurance to provide any of the fore-
going, or unemployment benefits, vaca-
tion pay, savings accounts, or similar
payments for the benefit of employees,
their families and dependents: Pro-
vided, however, That the following
standards are met:

(1) The deduction is not otherwise
prohibited by law;

(2) It is either:
(i) Voluntarily consented to by the

employee in writing and in advance of
the period in which the work is to be
done and such consent is not a condi-
tion either for the obtaining of or for
the continuation of employment, or

(ii) provided for in a bona fide collec-
tive bargaining agreement between the
contractor or subcontractor and rep-
resentatives of its employees;

(3) No profit or other benefit is other-
wise obtained, directly or indirectly,
by the contractor or subcontractor or
any affiliated person in the form of
commission, dividend, or otherwise;
and

(4) The deductions shall serve the
convenience and interest of the em-
ployee.

(e) Any deduction contributing to-
ward the purchase of United States De-
fense Stamps and Bonds when volun-
tarily authorized by the employee.

(f) Any deduction requested by the
employee to enable him to repay loans
to or to purchase shares in credit
unions organized and operated in ac-
cordance with Federal and State credit
union statutes.

(g) Any deduction voluntarily au-
thorized by the employee for the mak-
ing of contributions to governmental
or quasi-governmental agencies, such
as the American Red Cross.

(h) Any deduction voluntarily au-
thorized by the employee for the mak-
ing of contributions to Community
Chests, United Givers Funds, and simi-
lar charitable organizations.

(i) Any deductions to pay regular
union initiation fees and membership
dues, not including fines or special as-
sessments: Provided, however, That a
collective bargaining agreement be-
tween the contractor or subcontractor
and representatives of its employees
provides for such deductions and the
deductions are not otherwise prohib-
ited by law.

(j) Any deduction not more than for
the ‘‘reasonable cost’’ of board, lodg-
ing, or other facilities meeting the re-
quirements of section 3(m) of the Fair
Labor Standards Act of 1938, as amend-
ed, and part 531 of this title. When such
a deduction is made the additional
records required under § 516.25(a) of this
title shall be kept.

(k) Any deduction for the cost of
safety equipment of nominal value pur-
chased by the employee as his own
property for his personal protection in
his work, such as safety shoes, safety
glasses, safety gloves, and hard hats, if
such equipment is not required by law
to be furnished by the employer, if
such deduction is not violative of the
Fair Labor Standards Act or prohibited
by other law, if the cost on which the
deduction is based does not exceed the
actual cost to the employer where the
equipment is purchased from him and
does not include any direct or indirect
monetary return to the employer
where the equipment is purchased from
a third person, and if the deduction is
either
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(1) Voluntarily consented to by the
employee in writing and in advance of
the period in which the work is to be
done and such consent is not a condi-
tion either for the obtaining of employ-
ment or its continuance; or

(2) Provided for in a bona fide collec-
tive bargaining agreement between the
contractor or subcontractor and rep-
resentatives of its employees.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR
9770, May 28, 1971]

§ 3.6 Payroll deductions permissible
with the approval of the Secretary
of Labor.

Any contractor or subcontractor may
apply to the Secretary of Labor for per-
mission to make any deduction not
permitted under § 3.5. The Secretary
may grant permission whenever he
finds that:

(a) The contractor, subcontractor, or
any affiliated person does not make a
profit or benefit directly or indirectly
from the deduction either in the form
of a commission, dividend, or other-
wise;

(b) The deduction is not otherwise
prohibited by law;

(c) The deduction is either (1) volun-
tarily consented to by the employee in
writing and in advance of the period in
which the work is to be done and such
consent is not a condition either for
the obtaining of employment or its
continuance, or (2) provided for in a
bona fide collective bargaining agree-
ment between the contractor or sub-
contractor and representatives of its
employees; and

(d) The deduction serves the conven-
ience and interest of the employee.

§ 3.7 Applications for the approval of
the Secretary of Labor.

Any application for the making of
payroll deductions under § 3.6 shall
comply with the requirements pre-
scribed in the following paragraphs of
this section:

(a) The application shall be in writ-
ing and shall be addressed to the Sec-
retary of Labor.

(b) The application need not identify
the contract or contracts under which
the work in question is to be per-
formed. Permission will be given for
deductions on all current and future

contracts of the applicant for a period
of 1 year. A renewal of permission to
make such payroll deduction will be
granted upon the submission of an ap-
plication which makes reference to the
original application, recites the date of
the Secretary of Labor’s approval of
such deductions, states affirmatively
that there is continued compliance
with the standards set forth in the pro-
visions of § 3.6, and specifies any condi-
tions which have changed in regard to
the payroll deductions.

(c) The application shall state affirm-
atively that there is compliance with
the standards set forth in the provi-
sions of § 3.6. The affirmation shall be
accompanied by a full statement of the
facts indicating such compliance.

(d) The application shall include a
description of the proposed deduction,
the purpose to be served thereby, and
the classes of laborers or mechanics
from whose wages the proposed deduc-
tion would be made.

(e) The application shall state the
name and business of any third person
to whom any funds obtained from the
proposed deductions are to be trans-
mitted and the affiliation of such per-
son, if any, with the applicant.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR
9771, May 28, 1971]

§ 3.8 Action by the Secretary of Labor
upon applications.

The Secretary of Labor shall decide
whether or not the requested deduction
is permissible under provisions of § 3.6;
and shall notify the applicant in writ-
ing of his decision.

§ 3.9 Prohibited payroll deductions.

Deductions not elsewhere provided
for by this part and which are not
found to be permissible under § 3.6 are
prohibited.

§ 3.10 Methods of payment of wages.

The payment of wages shall be by
cash, negotiable instruments payable
on demand, or the additional forms of
compensation for which deductions are
permissible under this part. No other
methods of payment shall be recog-
nized on work subject to the Copeland
Act.

VerDate 11<MAY>2000 13:56 Jul 19, 2000 Jkt 190102 PO 00000 Frm 00027 Fmt 8010 Sfmt 8010 Y:\SGML\190102T.XXX pfrm07 PsN: 190102T



28

29 CFR Subtitle A (7–1–00 Edition)§ 3.11

§ 3.11 Regulations part of contract.

All contracts made with respect to
the construction, prosecution, comple-
tion, or repair of any public building or
public work or building or work fi-
nanced in whole or in part by loans or
grants from the United States covered
by the regulations in this part shall ex-
pressly bind the contractor or subcon-
tractor to comply with such of the reg-
ulations in this part as may be applica-
ble. In this regard, see § 5.5(a) of this
subtitle.

PART 4—LABOR STANDARDS FOR
FEDERAL SERVICE CONTRACTS

Subpart A—Service Contract Labor
Standards Provisions and Procedures

Sec.
4.1 Purpose and scope.
4.1a Definitions and use of terms.
4.1b Payment of minimum compensation

based on collectively bargained wage
rates and fringe benefits applicable to
employment under predecessor contract.

4.2 Payment of minimum wage specified in
section 6(a)(1) of the Fair Labor Stand-
ards Act of 1938 under all service con-
tracts.

4.3 Wage determinations.
4.4 Notice of intention to make a service

contract.
4.5 Contract specification of determined

minimum wages and fringe benefits.
4.6 Labor standards clauses for Federal

service contracts exceeding $2,500.
4.7 [Reserved]
4.8 Notice of awards.
4.9 [Reserved]
4.10 Substantial variance proceedings under

section 4(c) of the Act.
4.11 Arm’s-length proceedings.
4.12 Substantial interest proceedings.

Subpart B—Wage Determination
Procedures

4.50 Types of wage and fringe benefit deter-
minations.

4.51 Prevailing in the locality determina-
tions.

4.52 Fringe benefit determinations.
4.53 Collective bargaining agreement

(successorship) determinations.
4.54 Locality basis of wage and fringe ben-

efit determinations.
4.55 Issuance and revision of wage deter-

minations.
4.56 Review and reconsideration of wage de-

terminations.

Subpart C—Application of the McNamara-
O’Hara Service Contract Act

INTRODUCTORY

4.101 Official rulings and interpretations in
this subpart.

4.102 Administration of the Act.
4.103 The Act.
4.104 What the Act provides, generally.
4.105 The Act as amended.
4.106 [Reserved]

AGENCIES WHOSE CONTRACTS MAY BE
COVERED

4.107 Federal contracts.
4.108 District of Columbia contracts.
4.109 [Reserved]

COVERED CONTRACTS GENERALLY

4.110 What contracts are covered.
4.111 Contracts ‘‘to furnish services.’’
4.112 Contracts to furnish services ‘‘in the

United States.’’
4.113 Contracts to furnish services ‘‘through

the use of service employees.’’
4.114 Subcontracts.

SPECIFIC EXCLUSIONS

4.115 Exemptions and exceptions, generally.
4.116 Contracts for construction activity.
4.117 Work subject to requirements of

Walsh-Healey Act.
4.118 Contracts for carriage subject to pub-

lished tariff rates.
4.119 Contracts for services of communica-

tions companies.
4.120 Contracts for public utility services.
4.121 Contracts for individual services.
4.122 Contracts for operation of postal con-

tract stations.
4.123 Administrative limitations, vari-

ations, tolerances, and exemptions.
4.124—4.129 [Reserved]

PARTICULAR APPLICATION OF CONTRACT
COVERAGE PRINCIPLES

4.130 Types of covered service contracts il-
lustrated.

4.131 Furnishing services involving more
than use of labor.

4.132 Services and other items to be fur-
nished under a single contract.

4.133 Beneficiary of contract services.
4.134 Contracts outside the Act’s coverage.
4.135—4.139 [Reserved]

DETERMINING AMOUNT OF CONTRACT

4.140 Significance of contract amount.
4.141 General criteria for measuring

amount.
4.142 Contracts in an indefinite amount.

CHANGES IN CONTRACT COVERAGE

4.143 Effects of changes or extensions of
contracts, generally.
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