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44. Urban Growth and New Community De-
velopment Act of 1970 (sec. 727(f), 84 Stat.
1803; 42 U.S.C. 4529).

45. Domestic Volunteer Service Act of 1973
(sec. 406, 87 Stat. 410; 42 U.S.C. 5046).

46. Housing and Community Development
Act of 1974 (secs. 110, 802(g), 88 Stat. 649, 724;
42 U.S.C. 5310, 1440(g)).

47. Developmentally Disabled Assistance
and Bill of Rights Act (sec. 126(4), 89 Stat.
488; 42 U.S.C. 6042(4); title I, sec. 111, 89 Stat.
491; 42 U.S.C. 6063(b)(19)).

48. National Energy Conservation Policy
Act (sec. 312, 92 Stat. 3254; 42 U.S.C. 6371j).

49. Public Works Employment Act of 1976
(sec. 109, 90 Stat. 1001; 42 U.S.C. 6708; also sec.
208, 90 Stat. 1008; 42 U.S.C. 6728).

50. Energy Conservation and Production
Act (sec. 451(h), 90 Stat. 1168; 42 U.S.C.
6881(h)).

51. Solid Waste Disposal Act (sec. 2, 90
Stat. 2823; 42 U.S.C. 6979).

52. Rail Passenger Service Act of 1970 (sec.
405d, 84 Stat. 1337; 45 U.S.C. 565(d)).

53. Urban Mass Transportation Act of 1964
(sec. 10, 78 Stat. 307; renumbered sec. 13 by 88
Stat. 715; 49 U.S.C. 1609).

54. Highway Speed Ground Transportation
Study (sec. 6(b), 79 Stat. 893; 49 U.S.C.
1636(b)).

55. Airport and Airway Development Act of
1970 (sec. 22(b), 84 Stat. 231; 49 U.S.C. 1722(b)).

56. Federal Civil Defense Act of 1950 (50
U.S.C. App. 2281i).

57. National Capital Transportation Act of
1965 (sec. 3(b)(4), 79 Stat. 644; 40 U.S.C.
682(b)(4). NOTE.— Repealed December 9, 1969,
and labor standards incorporated in sec. 1-
1431 of the District of Columbia Code).

58. Model Secondary School for the Deaf
Act (sec. 4, 80 Stat. 1027, Pub. L. 89-694, but
not in the United States Code).

59. Delaware River Basin Compact (sec.
15.1, 75 Stat. 714, Pub. L. 87-328) (considered
a statute for purposes of the plan but not in
the United States Code).

60. Energy Security Act (sec. 175(c), Pub. L.
96-294, 94 Stat. 611; 42 U.S.C. 8701 note).

(b) Part 1 of this subtitle contains
the Department’s procedural rules gov-
erning requests for wage determina-
tions and the issuance and use of such
wage determinations under the Davis-
Bacon Act and its related statutes as
listed in that part.

§5.2 Definitions.

(@) The term Secretary includes the
Secretary of Labor, the Deputy Under
Secretary for Employment Standards,
and their authorized representatives.

(b) The term Administrator means the
Administrator of the Wage and Hour
Division, Employment Standards Ad-
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ministration, U.S. Department of
Labor, or authorized representative.

(c) The term Federal agency means
the agency or instrumentality of the
United States which enters into the
contract or provides assistance
through loan, grant, loan guarantee or
insurance, or otherwise, to the project
subject to a statute listed in §5.1.

(d) The term Agency Head means the
principal official of the Federal agency
and includes those persons duly au-
thorized to act in the behalf of the
Agency Head.

() The term Contracting Officer
means the individual, a duly appointed
successor, or authorized representative
who is designated and authorized to
enter into contracts on behalf of the
Federal agency.

(f) The term labor standards as used in
this part means the requirements of
the Davis-Bacon Act, the Contract
Work Hours and Safety Standards Act
(other than those relating to safety
and health), the Copeland Act, and the
prevailing wage provisions of the other
statutes listed in §5.1, and the regula-
tions in parts 1 and 3 of this subtitle
and this part.

(g) The term United States or the Dis-
trict of Columbia means the United
States, the District of Columbia, and
all executive departments, independent
establishments, administrative agen-
cies, and instrumentalities of the
United States and of the District of Co-
lumbia, including corporations, all or
substantially all of the stock of which
is beneficially owned by the United
States, by the foregoing departments,
establishments, agencies, instrumen-
talities, and including nonappropriated
fund instrumentalities.

(h) The term contract means any
prime contract which is subject wholly
or in part to the labor standards provi-
sions of any of the acts listed in §5.1
and any subcontract of any tier there-
under, let under the prime contract. A
State or local Government is not re-
garded as a contractor under statutes
providing loans, grants, or other Fed-
eral assistance in situations where con-
struction is performed by its own em-
ployees. However, under statutes re-
quiring payment of prevailing wages to
all laborers and mechanics employed
on the assisted project, such as the
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U.S. Housing Act of 1937, State and
local recipients of Federal-aid must
pay these employees according to
Davis-Bacon labor standards.

(i) The terms building or work gen-
erally include construction activity as
distinguished from manufacturing, fur-
nishing of materials, or servicing and
maintenance work. The terms include
without Ilimitation, buildings, struc-
tures, and improvements of all types,
such as bridges, dams, plants, high-
ways, parkways, streets, subways, tun-
nels, sewers, mains, power lines, pump-
ing stations, heavy generators, rail-
ways, airports, terminals, docks, piers,
wharves, ways, lighthouses, buoys, jet-
ties, breakwaters, levees, canals, dredg-
ing, shoring, rehabilitation and reac-
tivation of plants, scaffolding, drilling,
blasting, excavating, clearing, and
landscaping. The manufacture or fur-
nishing of materials, articles, supplies
or equipment (whether or not a Federal
or State agency acquires title to such
materials, articles, supplies, or equip-
ment during the course of the manufac-
ture or furnishing, or owns the mate-
rials from which they are manufac-
tured or furnished) is not a building or
work within the meaning of the regula-
tions in this part unless conducted in
connection with and at the site of such
a building or work as is described in
the foregoing sentence, or under the
United States Housing Act of 1937 and
the Housing Act of 1949 in the construc-
tion or development of the project.

() The terms construction, prosecu-
tion, completion, or repair mean the fol-
lowing:

(1) All types of work done on a par-
ticular building or work at the site
thereof, including work at a facility
which is dedicated to and deemed a
part of the site of the work within the
meaning of section 5.2(1) of this part by
laborers and mechanics employed by a
construction contractor or construc-
tion subcontractor (or, under the
United States Housing Act of 1937 and
the Housing Act of 1949, all work done
in the construction or development of
the project), including without limita-
tion—

(i) Altering, remodeling, installation
(where appropriate) on the site of the
work of items fabricated off-site;

(ii) Painting and decorating;
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(iii) Manufacturing or furnishing of
materials, articles, supplies or equip-
ment on the site of the building or
work (or, under the United States
Housing Act of 1937 and the Housing
Act of 1949, in the construction or de-
velopment of the project); and

(iv) Transportation between the ac-
tual construction location and a facil-
ity which is dedicated to such con-
struction and deemed a part of the site
of the work within the meaning of
§5.2(1) of this part.

(2) Except for laborers and mechanics
employed in the construction or devel-
opment of the project under the United
States Housing Act of 1937 and the
Housing Act of 1949, and except as pro-
vided in paragraph (j)(1)(iv) of this sec-
tion, the transportation of materials or
supplies to or from the building or
work by employees of the construction
contractor or a construction subcon-
tractor is not ‘‘construction’ (etc.) (see
Building and Construction Trades De-
partment, AFL-CIO v. United States De-
partment of Labor Wage Appeals Board
(Midway Excavators, Inc.), 932 F.2d 985
(D.C. Cir. 1991)).

(k) The term public building or public
work includes building or work, the
construction, prosecution, completion,
or repair of which, as defined above, is
carried on directly by authority of or
with funds of a Federal agency to serve
the interest of the general public re-
gardless of whether title thereof is in a
Federal agency.

(I) The term site of the work is defined
as follows:

(1) The site of the work is limited to
the physical place or places where the
construction called for in the contract
will remain when work on it has been
completed and, as discussed in para-
graph (I)(2) of this section, other adja-
cent or nearby property used by the
contractor or subcontractor in such
construction which can reasonably be
said to be included in the site.

(2) Except as provided in paragraph
(N(3) of this section, fabrication plants,
mobile factories, batch plants, borrow
pits, job headquarters, tool yards, etc.,
are part of the site of the work provided
they are dedicated exclusively, or near-
ly so, to performance of the contract or
project, and are so located in proximity
to the actual construction location

107



§5.2

that it would be reasonable to include
them.

(3) Not included in the site of the work
are permanent home offices, branch
plant establishments, fabrication
plants, and tool yards of a contractor
or subcontractor whose locations and
continuance in operation are deter-
mined wholly without regard to a par-
ticular Federal or federally assisted
contract or project. In addition, fab-
rication plants, batch plants, borrow
pits, job headquarters, tool yards, etc.,
of a commercial supplier or
materialman which are established by
a supplier of materials for the project
before opening of bids and not on the
project site, are not included in the site
of the work. Such permanent, pre-
viously established facilities are not a
part of the site of the work, even where
the operations for a period of time may
be dedicated exclusively, or nearly so,
to the performance of a contract.

(m) The term laborer or mechanic in-
cludes at least those workers whose du-
ties are manual or physical in nature
(including those workers who use tools
or who are performing the work of a
trade), as distinguished from mental or
managerial. The term laborer or me-
chanic includes apprentices, trainees,
helpers, and, in the case of contracts
subject to the Contract Work Hours
and Safety Standards Act, watchmen
or guards. The term does not apply to
workers whose duties are primarily ad-
ministrative, executive, or clerical,
rather than manual. Persons employed
in a bona fide executive, administra-
tive, or professional capacity as de-
fined in part 541 of this title are not
deemed to be laborers or mechanics.
Working foremen who devote more
than 20 percent of their time during a
workweek to mechanic or laborer du-
ties, and who do not meet the criteria
of part 541, are laborers and mechanics
for the time so spent.

(n) The terms apprentice, trainee, and
helper are defined as follows:

(1) Apprentice means (i) a person em-
ployed and individually registered in a
bona fide apprenticeship program reg-
istered with the U.S. Department of
Labor, Employment and Training Ad-
ministration, Bureau of Apprenticeship
and Training, or with a State Appren-
ticeship Agency recognized by the Bu-

29 CFR Subtitle A (7-1-00 Edition)

reau, or (ii) a person in the first 90 days
of probationary employment as an ap-
prentice in such an apprenticeship pro-
gram, who is not individually reg-
istered in the program, but who has
been certified by the Bureau of Appren-
ticeship and Training or a State Ap-
prenticeship Agency (where appro-
priate) to be eligible for probationary
employment as an apprentice;

(2) Trainee means a person registered
and receiving on-the-job training in a
construction occupation under a pro-
gram which has been approved in ad-
vance by the U.S. Department of
Labor, Employment and Training Ad-
ministration, as meeting its standards
for on-the-job training programs and
which has been so certified by that Ad-
ministration.

(3) These provisions do not apply to
apprentices and trainees employed on
projects subject to 23 U.S.C. 113 who
are enrolled in programs which have
been certified by the Secretary of
Transportation in accordance with 23
U.S.C. 113(c).

(4) A helper is a semi-skilled worker
(rather than a skilled journeyman me-
chanic) who works under the direction
of and assists a journeyman. Under the
journeyman’s direction and super-
vision, the helper performs a variety of
duties to assist the journeyman such as
preparing, carrying and furnishing ma-
terials, tools, equipment, and supplies
and maintaining them in order; clean-
ing and preparing work areas; lifting,
positioning, and holding materials or
tools; and other related, semi-skilled
tasks as directed by the journeyman. A
helper may use tools of the trade at
and under the direction and super-
vision of the journeyman. The par-
ticular duties performed by a helper
vary according to area practice.

(o) Every person performing the du-
ties of a laborer or mechanic in the
construction, prosecution, completion,
or repair of a public building or public
work, or building or work financed in
whole or in part by loans, grants, or
guarantees from the United States is
employed regardless of any contractual
relationship alleged to exist between
the contractor and such person.
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(p) The term wages means the basic
hourly rate of pay; any contribution ir-
revocably made by a contractor or sub-
contractor to a trustee or to a third
person pursuant to a bona fide fringe
benefit fund, plan, or program; and the
rate of costs to the contractor or sub-
contractor which may be reasonably
anticipated in providing bona fide
fringe benefits to laborers and mechan-
ics pursuant to an enforceable commit-
ment to carry out a financially respon-
sible plan of program, which was com-
municated in writing to the laborers
and mechanics affected. The fringe
benefits enumerated in the Davis-
Bacon Act include medical or hospital
care, pensions on retirement or death,
compensation for injuries or illness re-
sulting from occupational activity, or
insurance to provide any of the fore-
going; unemployment benefits; life in-
surance, disability insurance, sickness
insurance, or accident insurance; vaca-
tion or holiday pay; defraying costs of
apprenticeship or other similar pro-
grams; or other bona fide fringe bene-
fits. Fringe benefits do not include ben-
efits required by other Federal, State,
or local law.

(q) The term wage determination in-
cludes the original decision and any
subsequent decisions modifying, super-
seding, correcting, or otherwise chang-
ing the provisions of the original deci-
sion. The application of the wage deter-
mination shall be in accordance with
the provisions of §1.6 of this title.

[48 FR 19541, Apr. 29, 1983, as amended at 48
FR 50313, Nov. 1, 1983; 55 FR 50149, Dec. 4,
1990; 57 FR 19206, May 4, 1992]

EFFeCTIVE DATE NOTE: At 58 FR 58955, Nov.
5, 1993, §5.2 was amended by suspending para-
graph (n)(4) indefinitely.

§§5.3—5.4 [Reserved]

§5.5 Contract provisions and related
matters.

(a) The Agency head shall cause or
require the contracting officer to in-
sert in full in any contract in excess of
$2,000 which is entered into for the ac-
tual construction, alteration and/or re-
pair, including painting and deco-
rating, of a public building or public
work, or building or work financed in
whole or in part from Federal funds or
in accordance with guarantees of a

§5.5

Federal agency or financed from funds
obtained by pledge of any contract of a
Federal agency to make a loan, grant
or annual contribution (except where a
different meaning is expressly indi-
cated), and which is subject to the
labor standards provisions of any of the
acts listed in §5.1, the following clauses
(or any modifications thereof to meet
the particular needs of the agency, Pro-
vided, That such modifications are first
approved by the Department of Labor):

(1) Minimum wages. (i) All laborers
and mechanics employed or working
upon the site of the work (or under the
United States Housing Act of 1937 or
under the Housing Act of 1949 in the
construction or development of the
project), will be paid unconditionally
and not less often than once a week,
and without subsequent deduction or
rebate on any account (except such
payroll deductions as are permitted by
regulations issued by the Secretary of
Labor under the Copeland Act (29 CFR
part 3)), the full amount of wages and
bona fide fringe benefits (or cash
equivalents thereof) due at time of
payment computed at rates not less
than those contained in the wage de-
termination of the Secretary of Labor
which is attached hereto and made a
part hereof, regardless of any contrac-
tual relationship which may be alleged
to exist between the contractor and
such laborers and mechanics.

Contributions made or costs reason-
ably anticipated for bona fide fringe
benefits under section 1(b)(2) of the
Davis-Bacon Act on behalf of laborers
or mechanics are considered wages paid
to such laborers or mechanics, subject
to the provisions of paragraph (a)(1)(iv)
of this section; also, regular contribu-
tions made or costs incurred for more
than a weekly period (but not less
often than quarterly) under plans,
funds, or programs which cover the
particular weekly period, are deemed
to be constructively made or incurred
during such weekly period. Such labor-
ers and mechanics shall be paid the ap-
propriate wage rate and fringe benefits
on the wage determination for the clas-
sification of work actually performed,
without regard to skill, except as pro-
vided in §5.5(a)(4). Laborers or mechan-
ics performing work in more than one
classification may be compensated at
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