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(3) The State agrees to hold the
United States harmless for any viola-
tion by the State or its employees or
contractors of the agreement to pro-
tect the confidentiality of proprietary
data and information and samples; and

(4) The materials containing the pro-
prietary data, information, and sam-
ples shall remain the property of the
United States.

(c) The data, information, and sam-
ples available to the State(s) pursuant
to an agreement shall be related to
leased lands.

(d) The materials containing the pro-
prietary data, information, and sam-
ples shall be returned to MMS when
they are no longer needed by the State
or when requested by the Director.

§ 280.14 Suspension or temporary pro-
hibition of activities.

The Director may suspend or tempo-
rarily prohibit the conduct of G&G
prospecting or scientific research ac-
tivities by notifying the person con-
ducting the activity, either orally or in
writing, when the Director determines
that there is a threat of serious, irrep-
arable, or immediate harm or damage
to life (including fish and other aquatic
life), property, any mineral (in areas
leased or not leased), the national secu-
rity or defense, or the marine, coastal,
or human environment; or there is a
failure to comply with a provision of
the Act or of any applicable law, the
provisions of the permit, or provisions
of these and other applicable regula-
tions. Such suspension or temporary
prohibition shall be effective imme-
diately upon receipt of the notice. Sus-
pensions or temporary prohibitions
issued orally shall be followed by a
written notice confirming the action,
and all written notices will be sent by
certified or registered mail. A suspen-
sion or temporary prohibition shall re-
main in effect until the basis for the
suspension or temporary prohibition
has been corrected to the satisfaction
of the Director.

§ 280.15 Cancellation or relinquish-
ment.

The Director may cancel or a per-
mittee may relinquish, in whole or in
part, a permit to conduct prospecting
or scientific research activities at any

time by sending a notice of cancella-
tion or a notice of relinquishment.
Such notices shall state the reason for
the cancellation or relinquishment and
shall be sent by certified or registered
mail to the other party at least 30 days
in advance of the date that the can-
cellation or relinquishment will be ef-
fective.

§ 280.16 Remedies and penalties.
Persons conducting activities in the

OCS pursuant to this part shall be sub-
ject to the remedies and penalties pro-
visions of section 24 of the Act and the
applicable civil penalty procedures
contained in part 250 of this title for
noncompliance with any provision of
the Act, permit, regulation, or order
issued under the Act. The remedies or
penalties prescribed in this section
shall be in addition to any other pen-
alty afforded by any other law or regu-
lation.

§ 280.17 Appeals.
Orders or decisions issued under the

regulations in this part may be ap-
pealed as provided in part 290 of this
title.

PART 281—LEASING OF MINERALS
OTHER THAN OIL, GAS, AND SUL-
PHUR IN THE OUTER CONTI-
NENTAL SHELF
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AUTHORITY: 43 U.S.C. 1331 et seq.

SOURCE: 54 FR 2049, Jan. 18, 1989, unless
otherwise noted.

Subpart A—General
§ 281.0 Authority for information col-

lection.
The information collection require-

ments contained in part 281 have been
approved by the Office of Management
and Budget under 44 U.S.C. 3507 and as-
signed clearance number 1010–0082. The
information is being collected to deter-
mine if the applicant for a lease on the
Outer Continental Shelf (OCS) is quali-
fied to hold such a lease or to deter-
mine if a requested action is war-
ranted. The information will be used to
make those determinations. The obli-
gation to respond is mandatory.

§ 281.1 Purpose and applicability.
The purpose of these regulations is to

establish procedures under which the
Secretary of the Interior (Secretary)
will exercise the authority granted to
administer a leasing program for min-
erals other than oil, gas, and sulphur in

the OCS. The rules in this part apply
exclusively to leasing activities for
minerals other than oil, gas, and sul-
phur in the OCS pursuant to the Act.

§ 281.2 Authority.

The Act authorizes the Secretary to
grant leases for any mineral other than
oil, gas, and sulphur in any area of the
OCS to the qualified persons offering
the highest cash bonuses on the basis
of competitive bidding upon such roy-
alty, rental, and other terms and con-
ditions as the Secretary may prescribe
at the time of offering the area for
lease (43 U.S.C. 1337(k)). The Secretary
is to administer the leasing provisions
of the Act and prescribe the rules and
regulations necessary to carry out
those provisions (43 U.S.C. 1334(a)).

§ 281.3 Definitions.

When used in this part, the following
terms shall have the meaning given
below:

Act means the OCS Lands Act, as
amended (43 U.S.C. 1331 et seq.).

Adjacent State means with respect to
any activity proposed, conducted, or
approved under this part, any coastal
State—

(1) That is, or is proposed to be, re-
ceiving for processing, refining, or
transshipping OCS mineral resources
commercially recovered from the sea-
bed;

(2) That is used, or is scheduled to be
used, as a support base for prospecting,
exploration, testing, and mining activi-
ties; or

(3) In which there is a reasonable
probability of significant effect on land
or water uses from such activity.

Director means the Director of the
Minerals Management Service (MMS)
of the U.S. Department of the Interior
or an official authorized to act on the
Director’s behalf.

Governor means the Governor of a
State or the person or entity des-
ignated by, or pursuant to, State law
to exercise the powers granted to such
Governor pursuant to the Act.

Lease means any form of authoriza-
tion which is issued under section 8 of
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the Act and which authorizes explo-
ration for, and development and pro-
duction of, minerals, or the area cov-
ered by that authorization, whichever
is required by the context.

Lessee means the person authorized
by a lease, or an approved assignment
thereof, to explore for and develop and
produce the leased deposits in accord-
ance with the regulations in this chap-
ter. The term includes all persons hold-
ing that authority by or through the
lessee.

OCS mineral means a mineral deposit
or accretion found on or below the sur-
face of the seabed but does not include
oil, gas, sulphur; salt or sand and grav-
el intended for use in association with
the development of oil, gas, or sulphur;
or source materials essential to pro-
duction of fissionable materials which
are reserved to the United States pur-
suant to section 12(e) of the Act.

Outer Continental Shelf means all sub-
merged lands lying seaward and out-
side of the area of lands beneath navi-
gable waters as defined in section 2 of
the Submerged Lands Act (43 U.S.C.
1301) and of which the subsoil and sea-
bed appertain to the United States and
are subject to its jurisdiction and con-
trol.

Overriding royalty means a royalty
created out of the lessee’s interest
which is over and above the royalty re-
served to the lessor in the original
lease.

Person means a citizen or national of
the United States; an alien lawfully ad-
mitted for permanent residency in the
United States as defined in 8 U.S.C.
1101(a)(20); a private, public, or munic-
ipal corporation organized under the
laws of the United States or of any
State or territory thereof; an associa-
tion of such citizens, nationals, resi-
dent aliens or private, public, or mu-
nicipal corporations, States, or polit-
ical subdivisions of States; or anyone
operating in a manner provided for by
treaty or other applicable inter-
national agreements. The term does
not include Federal Agencies.

Secretary means the Secretary of the
Interior or an official authorized to act
on the Secretary’s behalf.

§ 281.4 Qualifications of lessees.

(a) In accordance with section 8(k) of
the Act, leases shall be awarded only to
qualified persons offering the highest
cash bonus bid.

(b) Mineral leases issued pursuant to
section 8 of the Act may be held only
by:

(1) Citizens and nationals of the
United States;

(2) Aliens lawfully admitted for per-
manent residence in the United States
as defined in 8 U.S.C. 1101(a)(20);

(3) Private, public, or municipal cor-
porations organized under the laws of
the United States or of any State or of
the District of Columbia or territory
thereof; or

(4) Associations of such citizens, na-
tionals, resident aliens, or private, pub-
lic, or municipal corporations, States,
or political subdivisions of States.

§ 281.5 False statements.

Under the provisions of 18 U.S.C. 1001,
it is a crime punishable by up to 5
years imprisonment or a fine of $10,000,
or both, for anyone knowingly and
willfully to submit or cause to be sub-
mitted to any Agency of the United
States any false or fraudulent state-
ment(s) to any matters within the
Agency’s jurisdiction.

§ 281.6 Appeals.

Any party adversely affected by a de-
cision of an MMS official made pursu-
ant to the provisions of this part shall
have the right of appeal pursuant to
part 290 of this title, except as provided
otherwise in § 281.21 of this part.

§ 281.7 Disclosure of information to
the public.

The Secretary shall make data and
information available to the public in
accordance with the requirements and
subject to the limitations of the Act,
the Freedom of Information Act (5
U.S.C. 552), and the implementing regu-
lations (30 CFR parts 280 and 282 and 43
CFR part 2).
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§ 281.8 Rights to minerals.
(a) Unless otherwise specified in the

leasing notice, a lease for OCS min-
erals shall include rights to all min-
erals within the leased area except the
following;

(1) Minerals subject to rights granted
by existing leases;

(2) Oil;
(3) Gas;
(4) Sulphur;
(5) Minerals produced in direct asso-

ciation with oil, gas, or sulphur;
(6) Salt deposits which are identified

in the leasing notice as being reserved;
(7) Sand and gravel deposits which

are identified in the leasing notice as
being reserved; and

(8) Source materials essential to pro-
duction of fissionable materials which
are reserved pursuant to section 12(a)
of the Act.

(b) When an OCS mineral lease issued
uner this part limits the minerals to
which rights are granted, such lease
shall include rights to minerals pro-
duced in direct association with the
OCS mineral specified in the lease but
not the rights to minerals specifically
reserved.

(c) The existence of an OCS mineral,
oil and gas, or sulphur lease shall not
preclude the issuance of a lease(s) for
other OCS minerals in the same area.
However, no OCS mineral lease shall
authorize or permit the lessee there-
under to unreasonably interfere with
or endanger operations under an exist-
ing OCS mineral, oil and gas, or sul-
phur lease.

§ 281.9 Jurisdictional controversies.
In the event of a controversy between

the United States and a State as to
whether certain lands are subject to
Federal or State jurisdiction (43 U.S.C.
1336), either the Governor or the Sec-
retary may initiate negotiations in an
attempt to settle the jurisdictional
controversy. With the concurrence of
the Attorney General, the Secretary
may enter into an agreement with a
State with respect to OCS mineral ac-
tivities under the Act or under State
authority and to payment and im-
pounding of rents, royalties, and other
sums and with respect to the offering
of lands for lease pending settlement of
the controversy.

Subpart B—Leasing Procedures
§ 281.11 Unsolicited request for a lease

sale.
(a) Any person may at any time re-

quest that OCS minerals be offered for
lease. A request that OCS minerals be
offered for lease shall be submitted to
the Director and shall contain the fol-
lowing information:

(1) The area to be offered for lease.
(2) The OCS minerals of primary in-

terest.
(3) The available OCS mineral re-

source and environmental information
pertaining to the area of interest to be
offered for lease which supports the re-
quest.

(b) Within 45 days after receipt of a
request submitted under paragraph (a)
of this section, the Director shall ei-
ther initiate steps leading to the offer
of OCS minerals for lease and notify
the applicant of the action taken or in-
form the applicant of the reasons for
not initiating steps leading to the offer
of OCS minerals for lease.

(c) Any interested party may at any
time submit information to the Direc-
tor concerning the scheduling of pro-
posed lease sales of OCS minerals in
any area of the OCS. Such information
may include but not be limited to any
of the following:

(1) Benefits of conducting a lease sale
in an area.

(2) Costs of conducting a lease sale in
an area.

(3) Geohazards which could be en-
countered in an area.

(4) Geological information about an
area and mineral resource potential.

(5) Environmental information about
an area.

(6) Information about known archae-
ological resources in an area.

§ 281.12 Request for OCS mineral in-
formation and interest.

(a) When considering whether to offer
OCS minerals for lease, the Secretary,
upon the Department of the Interior’s
own initiative or as a result of a sub-
mission under § 281.11, may request in-
dications of interest in the leasing of a
specific OCS mineral, a group of OCS
minerals, or all OCS minerals in the
area being considered for lease. Re-
quests for information and interest
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shall be published in the FEDERAL REG-
ISTER and may be published elsewhere.

(b) States and local governments, in-
dustry, other Federal Agencies, and all
interested parties (including the pub-
lic) may respond to a request for infor-
mation and interest. All information
provided to the Secretary will be con-
sidered in the decision whether to pro-
ceed with additional steps leading to
the offering of OCS minerals for lease.

(c) The Secretary may request spe-
cific information concerning the offer-
ing of a specific OCS mineral, a group
of OCS minerals, or all OCS minerals
in a broad area for lease or the offering
of one or more discrete tracts which
represent a minable orebody. The Sec-
retary’s request may ask for comments
on OCS areas which have been deter-
mined to warrant special consideration
and analysis. Requests may be for com-
ments concerning geological conditions
or archaeological resources on the sea-
bed; multiple uses of the area proposed
for leasing, including navigation,
recreation and fisheries; and other so-
cioeconomic, biological, and environ-
mental information relating to the
area proposed for leasing.

[54 FR 2049, Jan. 18, 1989, as amended at 59
FR 53094, Oct. 21, 1994]

§ 281.13 Joint State/Federal coordina-
tion.

(a) The Secretary may invite the ad-
jacent State Governor(s) to join in, or
the adjacent State Governor(s) may re-
quest that the Secretary join in, the
establishment of a State/Federal task
force or some other joint planning or
coordination arrangement when indus-
try interest exists for OCS mineral
leasing or geological information ap-
pears to support the leasing of OCS
minerals in specific areas. Participa-
tion in joint State/Federal task forces
or other arrangements will afford the
adjacent State Governor(s) opportunity
for access to available data and infor-
mation about the area; knowledge of
progress made in the leasing process
and of the results of subsequent explo-
ration and development activities; fa-
cilitate the resolution of issues of mu-
tual interest; and provide a mechanism
for planning, coordination, consulta-
tion, and other activities which the
Secretary and the Governor(s) may

identify as contributing to the leasing
process.

(b) State/Federal task forces or other
such arrangement are to be constituted
pursuant to such terms and conditions
(consistent with Federal law and these
regulations) as the Secretary and the
adjacent State Governor(s) may agree.

(c) State/Federal task forces or other
such arrangements will provide a
forum which the Secretary and adja-
cent State Governor(s) may use for
planning, consultation, and coordina-
tion on concerns associated with the
offering of OCS minerals other than
oil, gas, or sulphur for lease.

(d) With respect to the activities au-
thorized under these regulations each
State/Federal task force may make
recommendations to the Secretary and
adjacent State Governor(s) concerning:

(1) The identification of areas in
which OCS minerals might be offered
for lease;

(2) The potential for conflicts be-
tween the exploration and development
of OCS mineral resources, other users
and uses of the area, and means for res-
olution or mitigation of these con-
flicts;

(3) The economic feasibility of devel-
oping OCS mineral resources in the
area proposed for leasing;

(4) Potential environmental problems
and measures that might be taken to
mitigate these problems;

(5) Development of guidelines and
procedures for safe, environmentally
responsible exploration and develop-
ment practices; and

(6) Other issues of concern to the Sec-
retary and adjacent State Governor(s).

(e) State/Federal task forces or other
such arrangements might also be used
to conduct or oversee research, studies,
or reports (e.g., Environmental Impact
Statements).

§ 281.14 OCS mining area identifica-
tion.

The Secretary, after considering the
available OCS mineral resources and
environmental data and information,
the recommendation of any joint State/
Federal task force established pursuant
to § 281.13 of this part, and the com-
ments received from interested parties,
shall select the tracts to be considered
for offering for lease. The selected
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tracts will be considered in the envi-
ronmental analysis conducted for the
proposed lease offering.

§ 281.15 Tract size.
The size of the tracts to be offered for

lease shall be as determined by the
Secretary and specified in the leasing
notice. It is intended that tracts of-
fered for lease be sufficiently large to
include potentially minable OCS min-
eral orebodies. When the presence of
any minable orebody is unknown and
additional prospecting is needed to dis-
cover and delineate OCS minerals, the
size of tracts specified in the leasing
notice may be relatively large.

§ 281.16 Proposed leasing notice.
(a) Prior to offering OCS minerals in

an area for lease, the Director shall as-
sess the available information includ-
ing recommendations of any joint
State/Federal task force established
pursuant to § 281.13 of this part to de-
termine lease sale procedures to be pre-
scribed and to develop a proposed leas-
ing notice which sets out the proposed
primary term of the OCS mineral
leases to be offered; lease stipulations
including measures to mitigate poten-
tially adverse impacts on the environ-
ment; and such rental, royalty, and
other terms and conditions as the Sec-
retary may prescribe in the leasing no-
tice.

(b) The proposed leasing notice shall
be sent to the Governor(s) of any adja-
cent State(s), and a Notice of its avail-
ability shall be published in the FED-
ERAL REGISTER at least 60 days prior to
the publication of the leasing notice.

(c) Written comments of the adjacent
State Governor(s) submitted within 60
days after publication of the Notice of
Availability of the proposed leasing no-
tice shall be considered by the Sec-
retary.

(d) Prior to publication of the leasing
notice, the Secretary shall respond in
writing to the comments of the adja-
cent State Governor(s) stating the rea-
sons for accepting or rejecting the Gov-
ernor’s recommendations, or for imple-
menting any alternative mutually ac-
ceptable approach identified in con-
sultation with the Governor(s) as a
means to provide a reasonable balance
between the national interest and the

well being of the citizens of the adja-
cent State.

§ 281.17 Leasing notice.

(a) The Director shall publish the
leasing notice in the FEDERAL REG-
ISTER at least 30 days prior to the date
that OCS minerals will be offered for
lease. The leasing notice shall state
whether oral or sealed bids or a com-
bination thereof will be used; the place,
date, and time at which sealed bids
shall be filed; and the place, date, and
time at which sealed bids shall be
opened and/or oral bids received. The
leasing notice shall contain or ref-
erence a description of the tract(s) to
be offered for lease; specify the min-
eral(s) to be offered for lease (if less
than all OCS minerals are being of-
fered); specify the period of time the
primary term of the lease shall cover;
and any stipulation(s), term(s), and
condition(s) of the offer to lease (43
U.S.C. 1337(k)).

(b) The leasing notice shall contain a
reference to the OCS minerals lease
form which shall be issued to success-
ful bidders.

(c) The leasing notice shall specify
the terms and conditions governing the
payment of the winning bid.

§ 281.18 Bidding system.

(a) The OCS minerals shall be offered
by competitive, cash bonus bidding
under terms and conditions specified in
the leasing notice and in accordance
with all applicable laws and regula-
tions.

(b)(1) When the leasing notice speci-
fies the use of sealed bids, such bids re-
ceived in response to the leasing notice
shall be opened at the place, date, and
time specified in the leasing notice.
The sole purpose of opening bids is to
publicly announce and record the bids
received, and no bids shall be accepted
or rejected at that time.

(2) The Secretary reserves the right
to reject any and all sealed bids re-
ceived for any tract, regardless of the
amount offered.

(3) In the event the highest bids are
tie bids when using sealed bidding pro-
cedures, the tied bidders may be per-
mitted to submit oral bids to deter-
mine the highest cash bonus bidder.
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(c)(1) When the leasing notice speci-
fies the use of oral bids, oral bids shall
be received at the place, time, and date
and in accordance with the procedures
specified in the leasing notice.

(2) The Secretary reserves the right
to reject all oral bids received for any
tract, regardless of the amount offered.

(d) When the leasing notice specifies
the use of deferred cash bonus bidding,
bids shall be received in accordance
with paragraph (b) or (c) of this sec-
tion, as appropriate. The high bid will
be determined based upon the net
present value of each total bid. The ap-
propriate discount rate will be speci-
fied in the leasing notice. High bidders
using the deferred bonus option shall
pay a minimum of 20 percent of the
cash bonus bid prior to lease issuance.
At least a total of 60 percent of the
cash bonus bid shall be due on or before
the 5th anniversary of the lease, and
payment of the remainder of the cash
bonus bid shall be due on the 10th anni-
versary of the lease. The lessee shall
submit a bond guaranteeing payment
of the deferred portion of the bonus, in
accordance with § 281.33.

§ 281.19 Lease term.

An OCS mineral lease for OCS min-
erals other than sand and gravel shall
be for a primary term of not less than
20 years as stipulated in the leasing no-
tice. The primary lease term for each
OCS mineral shall be determined based
on exploration and development re-
quirements for the OCS minerals being
offered by the Secretary. An OCS min-
eral lease for sand and gravel shall be
for a primary term of 10 years unless
otherwise stipulated in the leasing no-
tice. A lease will continue beyond the
specified primary term for so long
thereafter as leased OCS minerals are
being produced in accordance with an
approved mining operation or the les-
see is otherwise in compliance with
provisions of the lease and the regula-
tions in this chapter under which a les-
see can earn continuance of the OCS
mineral lease in effect.

§ 281.20 Submission of bids.

(a) If the bidder is an individual, a
statement of citizenship shall accom-
pany the bid.

(b) If the bidder is an association (in-
cluding a partnership), the bid shall be
accompanied by a certified statement
indicating the State in which it is reg-
istered and that the association is au-
thorized to hold mineral leases on the
OCS, or appropriate reference to state-
ments or records previously submitted
to an MMS OCS office (including mate-
rial submitted in compliance with
prior regulations).

(c) If the bidder is a corporation, the
bid shall be accompanied by the fol-
lowing information:

(1) Either a statement certified by
the corporate Secretary or Assistant
Secretary over the corporate seal
showing the State in which it was in-
corporated and that it is authorized to
hold mineral leases on the OCS or ap-
propriate reference to statements or
record previously submitted to an
MMS OCS office (including material
submitted in compliance with prior
regulations).

(2) Evidence of authority of persons
signing to bind the corporation. Such
evidence may be in the form of a cer-
tified copy of either the minutes of the
board of directors or of the bylaws indi-
cating that the person signing has au-
thority to do so, or a certificate to that
effect signed by the Secretary or As-
sistant Secretary of the corporation
over the corporate seal, or appropriate
reference to statements or records pre-
viously submitted to an MMS OCS of-
fice (including material submitted in
compliance with prior regulations).
Bidders are advised to keep their fil-
ings current.

(3) The bid shall be executed in con-
formance with corporate requirements.

(d) Bidders should be aware of the
provisions of 18 U.S.C. 1860, which pro-
hibits unlawful combination or intimi-
dation of bidders.

(e) When sealed bidding is specified in
the leasing notice, a separate sealed
bid shall be submitted for each bid unit
that is bid upon as described in the
leasing notice. A bid may not be sub-
mitted for less than a bidding unit
identified in the leasing notice.

(f) When oral bidding is specified in
the leasing notice, information which
must accompany a bid pursuant to
paragraph (a), (b), or (c) of this section,
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shall be presented to MMS at the lease
sale prior to the offering of an oral bid.

§ 281.21 Award of leases.
(a)(1) The decision of the Director on

bids shall be the final action of the De-
partment, subject only to reconsider-
ation by the Secretary, pursuant to a
written request in accordance with
paragraph (a)(2) of this section. The
delegation of review authority to the
Office of Hearings and Appeals shall
not be applicable to decisions on high
bids for leases in the OCS.

(2) Any bidder whose bid is rejected
by the Director may file a written re-
quest for reconsideration with the Sec-
retary within 15 days of notice of rejec-
tion, accompanied by a statement of
reasons with a copy to the Director.
The Secretary shall respond in writing
either affirming or reversing the deci-
sion.

(b) Written notice of the Director’s
action in accepting or rejecting bids
shall be transmitted promptly to those
bidders whose deposits have been held.
If a bid is accepted, such notice shall
transmit three copies of the lease form
to the successful bidder. As provided in
§ 281.26 of this part, the bidder shall,
not later than the 10th business day
after receipt of the lease, execute the
lease, pay the first year’s rental, and
unless payment of a portion of the bid
is deferred, pay the balance of the
bonus bid. When payment of a portion
of the bid is deferred, the successful
bidder shall also file a bond to guar-
antee payment of the deferred portion
as required in § 281.33. Deposits shall be
refunded on high bids subsequently re-
jected. When three copies of the lease
have been executed by the successful
bidder and returned to the Director,
the lease shall be executed on behalf of
the United States; and one fully exe-
cuted copy shall be transmitted to the
successful bidder.

(c) If the successful bidder fails to
execute the lease within the prescribed
time or to otherwise comply with the
applicable regulations, the successful
bidder’s deposit shall be forfeited and
disposed of in the same manner as
other receipts under the Act.

(d) If, before the lease is executed on
behalf of the United States, the land
which would be subject to the lease is

withdrawn or restricted from leasing,
the deposit shall be refunded.

(e) If the awarded lease is executed
by an agent acting on behalf of the bid-
der, the bidder shall submit with the
executed lease, evidence that the agent
is authorized to act on behalf of the
bidder.

§ 281.22 Lease form.
The OCS mineral leases shall be

issued on the lease form prescribed by
the Secretary in the leasing notice.

§ 281.23 Effective date of leases.
Leases issued under the regulations

in this part shall be dated and become
effective as of the first day of the
month following the date leases are
signed on behalf of the lessor except
that, upon written request, a lease may
be dated and become effective as of the
first day of the month within which it
is signed on behalf of the lessor.

Subpart C—Financial
Considerations

§ 281.26 Payments.
(a) For sealed bids, a bonus bid de-

posit of a specified percentage of the
total amount bid is required to be sub-
mitted with the bid. The percentage of
bonus bid required to be deposited will
be specified in the leasing notice. The
remittance may be made in cash or by
Federal Reserve check, commerical
check, bank draft, money order, cer-
tified check, or cashier’s check made
payable to ‘‘Department of the Inte-
rior—MMS.’’ Payment of this portion
of the bonus bid may not be made by
Electronic Funds Transfer.

(b) For oral bids, a bonus bid deposit
of a specified percentage of the total
amount bid must be submitted to the
official designated in the leasing notice
following the completion of the oral
bidding. The percentage of bonus bid
required to be deposited will be speci-
fied in the leasing notice. Payment of
this portion of the bonus bid shall be
made by Electronic Fund Transfer
within the timeframe specified in the
leasing notice.

(c) The deposit received from high
bidders will be placed in a Treasury ac-
count pending acceptance or rejection
of the bid. Other bids submitted under
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paragraph (a) of this section will be re-
turned to the bidders. If the high bid is
subsequently rejected, an amount
equal to that deposited with the high
bid will be returned according to appli-
cable regulations.

(d) The balance of the winning bonus
bid and all rentals and royalties must
be paid in accordance with the terms
and conditions of this part, the Leasing
Notice, and Subchapter A of this chap-
ter.

(e) For each lease issued pursuant to
this subpart, there shall be one person
identified who shall be solely respon-
sible for all payments due and payable
under the provisions of the lease. The
single responsible person shall be des-
ignated as the payor for the lease and
shall be so identified on the Solid Min-
erals Payor Information Form (MMS–
4030) in accordance with § 210.201 of this
title. The designated person shall be re-
sponsible for all bonus, rental, and roy-
alty payments.

(f) Royalty shall be computed at the
rate specified in the leasing notice, and
paid in value unless the Secretary
elects to have the royalty delivered in
kind.

(g) For leases which provide for min-
imum royalty payments, each lessee
shall pay the minimum royalty speci-
fied in the lease at the end of each
lease year beginning with the lease
year in which production royalty is
paid (whether the full amount specified
in the lease or 1⁄2 the amount specified
in the lease pursuant to § 281.28(b) on
this part) of OCS minerals produced
(sold, transferred, used, or otherwise
disposed of) from the leasehold.

(h) Unless stated otherwise in the
lease, product valuation will be in ac-
cordance with the regulations of this
chapter. The value used in the com-
putation of royalty shall be determined
by the Director. The value, for royalty
purposes, shall be the gross proceeds
received by the lessee for produced sub-
stances at the point the product is pro-
duced and placed in its first market-
able condition, consistent with pre-
vailing practices in the industry. In es-
tablishing the value, the Director shall
consider, in this order: (1) The price re-
ceived by the lessee; (2) commodity and
spot market transactions; (3) any other
valuation method proposed by the les-

see and approved by the Director; and
(4) value or cost netback. For non-
arm’s length transactions, the first
benchmark will only be accepted if it is
not less than the second benchmark.

(i) All payors must submit payments
and payment information forms and
maintain auditable records in accord-
ance with the following Royalty Man-
agement regulations of this title:

Section 210.200—Required recordkeeping.
Section 210.201—Solid minerals payor infor-

mation form.
Section 210.202—Report of sales and royalty

remittance—solid minerals.
Section 210.203—Special forms and reports.
Section 212.200—Maintenance of and access

to records.
Section 217.250—Audits.
Section 218.40—Assessments for incorrect or

late reports and failure to report.
Section 218.50—Timing of payment.
Section 218.51—Method of payment.
Section 218.52—Designated payor.
Section 218.56—Definitions.
Section 218.150—Royalties, net profit shares,

and rental payments.
Section 218.151—Rentals.
Section 218.155—Method of payment.
Section 218.202—Late payment or under-

payment charges.
Section 241.20—Civil penalties authorized by

statutes other than the Federal Oil and
Gas Royalty Management Act of 1982.

§ 281.27 Annual rental.

(a) The annual lease rental shall be
due and payable in accordance with the
provisions of this section. No rental
shall be due or payable under a lease
commencing with the first lease anni-
versary date following the commence-
ment of royalty payments on leasehold
production computed on the basis of
the royalty rate specified in the lease
except that annual rental shall be due
for any year in which production from
the leasehold is not subject to royalty
pursuant to § 281.28.

(b) Unless otherwise specified in the
leasing notice and subsequently issued
lease, no annual rental payment shall
be due during the first 5 years in the
life of a lease.

(c) The leasee shall pay an annual
rental in the amount specified in the
leasing notice and subsequently issued
lease not later than the last day prior
to the commencement of the rental
year.
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(d) A rental adjustment schedule and
amount may be specified in a leasing
notice and subsequently issued lease
when a variance is warranted by geo-
logic, geographic, technical, or eco-
nomic conditions.

§ 281.28 Royalty.
(a) The royalty due the lessor on OCS

minerals produced (i.e., sold, trans-
ferred, used, or otherwise disposed of)
from a lease shall be set out in a sepa-
rate schedule attached to and made a
part of each lease and shall be as speci-
fied in the leasing notice. The royalty
due on production shall be based on a
percentage of the value or amount of
the OCS mineral(s) produced, a sum as-
sessed per unit of product, or other
such method as the Secretary may pre-
scribe in the leasing notice. When the
royalty specified is a sum assessed per
unit of product, the amount of the roy-
alty shall be subject to an annual ad-
justment based on changes in the ap-
propriate price index, when specified in
the leasing notice. When the royalty is
specified as a percentage of the value
or amount of the OCS minerals pro-
duced, the Secretary will notify the
lessee when and where royalty is to be
delivered in kind.

(b) When prescribed in the leasing no-
tice and subsequently issued lease, roy-
alty due on OCS minerals produced
from a leasehold will be reduced for up
to any 5 consecutive years, as specified
by the lessee prior to the commence-
ment of production, during the 1st
through 15th year in the life of the
lease. No royalty shall be due in any
year of the specified 5-year period that
occurs during the 1st through 10th
years in the life of the lease, and a roy-
alty of one-half the amount specified in
the lease shall be due in any year of
the specified 5-year period that occurs
in the 11th through 15th year in the life
of the lease. The lessee shall pay the
amount specified in the lease rental for
any royalty free year. The minimum
royalty specified in the lease shall
apply during any year of reduced roy-
alty.

§ 281.29 Royalty valuation.
The method of valuing the product

from a leasehold shall be in accordance
with regulations of this chapter and

procedures prescribed in the leasing no-
tice and subsequently issued lease.

§ 281.30 Minimum royalty.
Unless otherwise specified in the

leasing notice, each lease issued pursu-
ant to the regulations in this part shall
require the payment of a specified min-
imum annual royalty beginning with
the year in which OCS minerals are
produced (sold, transferred, used, or
otherwise disposed of) from the lease-
hold except that the annual rentals
shall apply during any year that roy-
alty free production is in effect pursu-
ant to § 281.28(b). Minimum royalty
payments shall be offset by royalty
paid on production during the lease
year. Minimum royalty payments are
due at the beginning of the lease year
and payable by the end of the month
following the end of the lease year for
which they are due.

§ 281.31 Overriding royalties.
(a) Subject to the approval of the

Secretary, an overriding royalty inter-
est may be created by an assignment
pursuant to section 8(e) of the Act. The
Secretary may deny approval of an as-
signment which creates an overriding
royalty on a lease whenever that denial
is determined to be in the interest of
conservation, necessary to prevent pre-
mature abandonment of a producing
mine, or to make possible the mining
of economically marginal or low-grade
ore deposits. In any case, the total of
applicable overriding royalties may
not exceed 2.5 percent or one-half the
base royalty due the Federal Govern-
ment, whichever is less.

(b) No transfer or agreement may be
made which creates an overriding roy-
alty interest unless the owner of that
interest files an agreement in writing
that such interest is subject to the lim-
itations provided in § 281.30 of this part,
paragraph (a) of this section, and
§ 281.32 of this part.

§ 281.32 Waiver, suspension, or reduc-
tion of rental, minimum royalty or
production royalty.

(a) The Secretary may waive, sus-
pend, or reduce the rental, minimum
royalty, and/or production royalty pre-
scribed in a lease for a specified time
period when the Secretary determines

VerDate 11<MAY>2000 08:50 Jul 20, 2000 Jkt 190112 PO 00000 Frm 00518 Fmt 8010 Sfmt 8010 Y:\SGML\190112T.XXX pfrm01 PsN: 190112T



519

Minerals Management Service, Interior § 281.40

that it is in the national interest, it
will result in the conservation of nat-
ural resources of the OCS, it will pro-
mote development, or the mine cannot
be successfully operated under existing
conditions.

(b) An application for waiver, suspen-
sion, or reduction of rental, minimum
royalty, or production royalty under
paragraph (a) of this section shall be
filed in duplicate with the Director.
The application shall contain the serial
number(s) of the lease(s), the name of
the lessee(s) of record, and the oper-
ator(s) if applicable. The application
shall either:

(1)(i) Show the location and extent of
all mining operations and a tabulated
statement of the minerals mined and
subject to royalty for each of the last
12 months immediately prior to filing
the application:

(ii) Contain a detailed statement of
expenses and costs of operating the
lease, the income from the sale of any
lease products, and the amount of all
overriding royalties and payments out
of production paid to others than the
United States; and

(iii) All facts showing whether or not
the mine(s) can be successfully oper-
ated under the royalty fixed in the
lease; or

(2) If no production has occurred
from the lease, show that the lease
cannot be successfully operated under
the rental, royalty, and other condi-
tions specified in the lease.

(c) The applicant for a waiver, sus-
pension, or reduction under this sec-
tion shall file documentation that the
lessee and the royalty holders agree to
a reduction of all other royalties from
the lease so that the aggregate of all
other royalties does not exceed one-
half the amount of the reduced royal-
ties that would be paid to the United
States.

§ 281.33 Bonds and bonding require-
ments.

(a) When the leasing notice specifies
that payment of a portion of the bonus
bid can be deferred, the lessee shall be
required to submit a surety or personal
bond to guarantee payment of a de-
ferred portion of the bid. Upon the pay-
ment of the full amount of the cash

bonus bid, the lessee’s bond will be re-
leased.

(b) All bonds to guarantee payment
of the deferred portion of the high cash
bonus bid furnished by the lessee must
be in a form or on a form approved by
the Associate Director for Offshore
Minerals Management. A single copy of
the required form is to be executed by
the principal or, in the case of surety
bonds, by both the principal and an ac-
ceptable surety.

(1) Only those surety bonds issued by
qualified surety companies approved by
the Department of the Treasury shall
be accepted. (See Department of the
Treasury Circular No. 570 and any sup-
plemental or replacement circulars.)

(2) Personal bonds shall be accom-
panied by a cashier’s check, certified
check, or negotiable U.S. Treasury
bonds of an equal value to the amount
specified in the bond. Negotiable Treas-
ury bonds shall be accompanied by a
proper conveyance of full authority to
the Director to sell such securities in
case of default in the performance of
the terms and conditions of the lease.

(c) Prior to the commencement of
any activity on a lease(s), the lessee
shall submit a surety or personal bond
as described in § 282.40 of this title.
Prior to the approval of a Delineation,
Testing, or Mining Plan, the bond
amount shall be adjusted, if appro-
priate, to cover the operations and ac-
tivities described in the proposed plan.

[54 FR 2049, Jan. 18, 1989, as amended at 62
FR 27960, May 22, 1997]

Subpart D—Assignments and
Lease Extensions

§ 281.40 Assignment of leases or inter-
ests therein.

(a) Subject to the approval of the
Secretary, a lease may be assigned, in
whole or in part, pursuant to section
8(e) of the Act to anyone qualified to
hold a lease.

(b) Any approved assignment shall be
deemed to be effective on the first day
of the lease month following the date
that it is submitted to the Director for
approval unless by written request the
parties request that the effective date
be the first of the month in which the
Director approves the assignment.
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(c) The assignor shall be liable for all
obligations under the lease occurring
prior to the effective date of an assign-
ment.

(d) The assignee shall be liable for all
obligations under the lease occurring
on or after the effective date of an as-
signment and shall comply with all
terms and conditions of the lease and
applicable regulations issued under the
Act.

§ 281.41 Requirements for filing for
transfers.

(a)(1) All instruments of transfer of a
lease or of an interest therein includ-
ing subleases and assignments of
record interest shall be filed in trip-
licate for approval within 90 days from
the date of final execution. They shall
include a statement over the trans-
feree’s own signature with respect to
citizenship and qualifications similar
to that required of a lessee and shall
contain all of the terms and conditions
agreed upon by the parties thereto.

(2) An application for approval of any
instrument required to be filed shall
not be accepted unless accompanied by
a nonrefundable fee of $50. Any docu-
ment not required to be filed by these
regulations but submitted for record
purposes shall be accompanied by a
nonrefundable fee of $50 per lease af-
fected. Such documents may be re-
jected at the discretion of the author-
ized officer.

(b) An attorney in fact signing on be-
half of the holder of a lease or sublease,
shall furnish evidence of authority to
execute the assignment or application
for approval and the statement re-
quired by § 281.20 of this part.

(c) Where an assignment creates sep-
arate leases, a bond shall be furnished
for each of the resulting leases in the
amount prescribed in § 282.40 of this
title. Where an assignment does not
create separate leases, the assignee, if
the assignment so provides and the sur-
ety consents, may become a joint prin-
cipal on the bond with the assignor.

(d) An heir or devisee of a deceased
holder of a lease or any interest there-
in shall be recognized as the lawful suc-
cessor to such lease or interest if evi-
dence of status as an heir or devisee is
furnished in the form of:

(1) A certified copy of an appropriate
order or decree of the court having ju-
risdiction over the distribution of the
estate, or

(2) If no court action is necessary,
the statement of two disinterested per-
sons having knowledge of the fact or a
certified copy of the will.

(e) The heirs or devisee shall file
statements that they are the persons
named as successors to the estate with
evidence of their qualifications to hold
such lease or interest therein.

(f) In the event an heir or devisee is
unable to qualify to hold the lease or
interest, the heir or devisee shall be
recognized as the lawful successor of
the deceased and be entitled to hold
the lease for a period not to exceed 2
years from the date of death of the
predecessor in interest.

(g) Each obligation under any lease
and under the regulations in this part
shall inure to the heirs, executors, ad-
ministrators, successors, or assignees
of the lease.

§ 281.42 Effect of assignment on par-
ticular lease.

(a) When an assignment is made of
all the record title to a portion of the
acreage in a lease, the assigned and re-
tained portions of the lease area be-
come segregated into separate and dis-
tinct leases. In such a case, the as-
signee becomes a lessee of the Govern-
ment as to the segregated tract that is
the subject of the assignment and is
bound by the terms of the lease as
though the lease had been obtained
from the United States in the assign-
ee’s own name, and the assignment,
after its approval, shall be the basis of
a new record. Royalty, minimum roy-
alty, and annual rental provisions of
the lease shall apply separately to each
segregated portion.

(b) Each lease of an OCS mineral cre-
ated by the segregation of a lease
under paragraph (a) of this section
shall continue in full force and effect
for the remainder of the primary term
of the original lease and so long there-
after as minerals are produced from the
portion of the lease created by segrega-
tion in accordance with operations ap-
proved by the Director or the lessee is
otherwise in compliance with provi-
sions of the lease or regulations for
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earning the continuation of the lease
in effect.

§ 281.43 Effect of suspensions on lease
term.

(a) If the Director orders the suspen-
sion of either operations or production,
or both, with respect to any lease in its
primary term, the primary term of the
lease shall be extended by a period of
time equivalent to the period of the di-
rected suspension.

(b) If the Director orders or approves
the suspension of either operations or
production, or both, with respect to
any lease that is in force beyond its
primary term, the term of the lease
shall not be deemed to expire so long as
the suspension remains in effect.

Subpart E—Termination of Leases

§ 281.46 Relinquishment of leases or
parts of leases.

(a) A lease or any part thereof may
be surrendered by the record title hold-
er by filing a written relinquishment
with the Director. A relinquishment
shall take effect on the date it is filed
subject to the continued obligation of
the lessee and the surety to:

(1) Make all payments due, including
any accrued rentals and royalties; and

(2) Abandon all operations, remove
all facilities, and clear the land to be
relinquished to the satisfaction of the
Director.

(b) Upon relinquishment of a lease,
the data and information submitted
under the lease will no longer be held
confidential and will be available to
the public.

§ 281.47 Cancellation of leases.

(a) Whenever the owner of a nonpro-
ducing lease fails to comply with any
of the provisions of the Act, the lease,
or the regulations issued under the
Act, and the default continues for a pe-
riod of 30 days after mailing of notice
by registered or certified letter to the
lease owner at the owner’s record post
office address, the Secretary may can-
cel the lease pursuant to section 5(c) of
the Act, and the lessee shall not be en-
titled to compensation. Any such can-
cellation is subject to judicial review
as provided by section 23(b) of the Act.

(b) Whenever the owner of any pro-
ducing lease fails to comply with any
of the provisions of the Act, the lease,
or the regulations issued under the
Act, the Secretary may cancel the
lease only after judicial proceedings
pursuant to section 5(d) of the Act, and
the lessee shall not be entitled to com-
pensation.

(c) Any lease issued under the Act,
whether producing or not, may be can-
celed by the Secretary upon proof that
it was obtained by fraud or misrepre-
sentation and after notice and oppor-
tunity to be heard has been afforded to
the lessee.

(d) The Secretary may cancel a lease
in accordance with the following:

(1) Cancellation may occur at any
time if the Secretary determines after
a hearing that:

(i) Continued activity pursuant to
such lease would probably cause seri-
ous harm or damage to life (including
fish and other aquatic life), to prop-
erty, to any mineral (in areas leased or
not leased), to the national security or
defense, or to the marine, coastal, or
human environment;

(ii) The threat of harm or damage
will not disappear or decrease to an ac-
ceptable extent within a reasonable pe-
riod of time; and

(iii) The advantages of cancellation
outweigh the advantages of continuing
such lease in force;

(2) Cancellation shall not occur un-
less and until operations under such
lease shall have been under suspension
or temporary prohibition by the Sec-
retary, with due extension of any lease
term continuously for a period of 5
years, or for a lesser period upon re-
quest of the lessee; and

(3) Cancellation shall entitle the les-
see to receive such compensation as is
shown to the Secretary as being equal
to the lesser of:

(i) The fair value of the canceled
rights as of the date of cancellation,
taking into account both anticipated
revenues from the lease and antici-
pated costs, including costs of compli-
ance with all applicable regulations
and operating orders, liability for
cleanup costs or damages, or both, and
all other costs reasonably anticipated
on the lease, or
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(ii) The excess, if any, over the les-
see’s revenues from the lease (plus in-
terest thereon from the date of receipt
to date of reimbursement) of all con-
sideration paid for the lease and all di-
rect expenditures made by the lessee
after the date of issuance of such lease
and in connection with exploration or
development, or both, pursuant to the
lease (plus interest on such consider-
ation and such expenditures from date
of payment to date of reimbursement),
except that in the case of joint leases
which are canceled due to the failure of
one or more partners to exercise due
diligence, the innocent parties shall
have the right to seek damages for
such loss from the responsible party or
parties and the right to acquire the in-
terests of the negligent party or par-
ties and be issued the lease in question.

(iii) The lessee shall not be entitled
to compensation where one of the fol-
lowing circumstances exists when a
lease is canceled:

(A) A producing lease is forfeited or
is canceled pursuant to section (5)(d) of
the Act;

(B) A Testing Plan or Mining Plan is
disapproved because of the lessee’s fail-
ure to demonstrate compliance with
the requirements of applicable Federal
Law; or

(C) The lessee(s) of a nonproducing
lease fails to comply with a provision
of the Act, the lease, or regulations
issued under the Act, and the non-
compliance continues for a period of 30
days or more after the mailing of a no-
tice of noncompliance by registered or
certified letter to the lessee(s).

PART 282—OPERATIONS IN THE
OUTER CONTINENTAL SHELF FOR
MINERALS OTHER THAN OIL,
GAS, AND SULPHUR

Subpart A—General
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AUTHORITY: 43 U.S.C. 1331 et seq.

SOURCE: 54 FR 2067, Jan. 18, 1989, unless
otherwise noted.

Subpart A—General

§ 282.0 Authority for information col-
lection.

The information collection require-
ments in this part have been approved
by the Office of Management and Budg-
et under 44 U.S.C. 3507 and assigned
clearance number 1010–0081. The infor-
mation is being collected to inform the
Minerals Management Service (MMS)
of general mining operations in the
Outer Continental Shalf (OCS). The in-
formation will be used to ensure that
operations are conducted in a safe and
environmentally responsible manner in
compliance with governing laws and
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