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§ 10.8 Customhouse brokers.
Nothing contained in the regulations

in this part shall be deemed to affect or
limit the right of a customhouse
broker, licensed as such by the Com-
missioner of Customs in accordance
with the regulations prescribed there-
for, in any customs district in which he
is so licensed, at the office of the Dis-
trict Director of Internal Revenue or
before the National Office of the Inter-
nal Revenue Service, to act as a rep-
resentative in respect to any matters
relating specifically to the importation
or exportation of merchandise under
the customs or internal revenue laws,
for any person for whom he has acted
as a customhouse broker.

Subpart B—Duties and Restrictions
Relating to Practice Before
the Internal Revenue Service

§ 10.20 Information to be furnished.
(a) To the Internal Revenue Service. No

attorney, certified public accountant,
enrolled agent, or enrolled actuary
shall neglect or refuse promptly to sub-
mit records or information in any mat-
ter before the Internal Revenue Serv-
ice, upon proper and lawful request by
a duly authorized officer or employee
of the Internal Revenue Service, or
shall interfere, or attempt to interfere,
with any proper and lawful effort by
the Internal Revenue Service or its of-
ficers or employees to obtain any such
record or information, unless he be-
lieves in good faith and on reasonable
grounds that such record or informa-
tion is privileged or that the request
for, or effort to obtain, such record or
information is of doubtful legality.

(b) To the Director of Practice. It shall
be the duty of an attorney or certified
public accountant, who practices be-
fore the Internal Revenue Service, or
enrolled agent, when requested by the
Director of Practice, to provide the Di-
rector with any information he may
have concerning violation of the regu-
lations in this part by any person, and
to testify thereto in any proceeding in-
stituted under this part for the disbar-
ment or suspension of an attorney, cer-
tified public accountant, enrolled
agent, or enrolled actuary, unless he
believes in good faith and on reason-

able grounds that such information is
privileged or that the request therefor
is of doubtful legality.

[31 FR 10773, Aug. 13, 1966, as amended at 57
FR 41095, Sept. 9, 1992]

§ 10.21 Knowledge of client’s omission.

Each attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary who, having been retained by a
client with respect to a matter admin-
istered by the Internal Revenue Serv-
ice, knows that the client has not com-
plied with the revenue laws of the
United States or has made an error in
or omission from any return, docu-
ment, affidavit, or other paper which
the client is required by the revenue
laws of the United States to execute,
shall advise the client promptly of the
fact of such noncompliance, error, or
omission.

[42 FR 38352, July 28, 1977, as amended at 57
FR 41095, Sept. 9, 1992]

§ 10.22 Diligence as to accuracy.

Each attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary shall exercise due diligence:

(a) In preparing or assisting in the
preparation of, approving, and filing re-
turns, documents, affidavits, and other
papers relating to Internal Revenue
Service matters;

(b) In determining the correctness of
oral or written representations made
by him to the Department of the Treas-
ury; and

(c) In determining the correctness of
oral or written representations made
by him to clients with reference to any
matter administered by the Internal
Revenue Service.

[35 FR 13205, Aug. 19, 1970, as amended at 42
FR 38352, July 28, 1977; 57 FR 41095, Sept. 9,
1992]

§ 10.23 Prompt disposition of pending
matters.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary shall unreasonably delay the
prompt disposition of any matter be-
fore the Internal Revenue Service.
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§ 10.24 Assistance from disbarred or
suspended persons and former In-
ternal Revenue Service employees.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary shall, in practice before the In-
ternal Revenue Service, knowingly and
directly or indirectly:

(a) Employ or accept assistance from
any person who is under disbarment or
suspension from practice before the In-
ternal Revenue Service.

(b) Accept employment as associate,
correspondent, or subagent from, or
share fees with, any such person.

(c) Accept assistance from any
former government employee where
the provisions of § 10.26 of these regula-
tions or any Federal law would be vio-
lated.

[44 FR 4943, Jan. 24, 1979, as amended at 57
FR 41095, Sept. 9, 1992]

§ 10.25 Practice by partners of Govern-
ment employees.

No partner of an officer or employee
of the executive branch of the U.S.
Government, of any independent agen-
cy of the United States, or of the Dis-
trict of Columbia, shall represent any-
one in any matter administered by the
Internal Revenue Service in which such
officer or employee of the Government
participates or has participated person-
ally and substantially as a Government
employee or which is the subject of his
official responsibility.

[31 FR 10773, Aug. 13, 1966, as amended at 35
FR 13205, Aug. 19, 1970]

§ 10.26 Practice by former Government
employees, their partners and their
associates.

(a) Definitions. For purposes of § 10.26.
(1) Assist means to act in such a way as
to advise, furnish information to or
otherwise aid another person, directly
of indirectly.

(2) Government employee is an officer
or employee of the United States or
any agency of the United States, in-
cluding a special government employee as
defined in 18 U.S.C. 202(a), or of the
District of Columbia, or of any State,
or a member of Congress or of any
State legislature.

(3) Member of a firm is a sole
practioner or an employee or associate

thereof, or a partner, stockholder, as-
sociate, affiliate or employee of a part-
nership, joint venture, corporation,
professional association or other affili-
ation of two or more practitioners who
represent non-Government parties.

(4) Practitioner includes any indi-
vidual described in § 10.3(e).

(5) Official responsibility means the di-
rect administrative or operating au-
thority, whether intermediate or final,
and either exercisable alone or with
others, and either personally or
through subordinates, to approve, dis-
approve, or otherwise direct Govern-
ment action, with or without knowl-
edge of the action.

(6) Participate or participation means
substantial involvement as a Govern-
ment employee by making decisions, or
preparing or reviewing documents with
or without the right to exercise a judg-
ment of approval or disapproval, or
participating in conferences or inves-
tigations, or rendering advice of a sub-
stantial nature.

(7) Rule includes Treasury Regula-
tions, whether issued or under prepara-
tion for issuance as Notices of Pro-
posed Rule Making or as Treasury De-
cisions, and revenue rulings and rev-
enue procedures published in the Inter-
nal Revenue bulletin. Rule shall not in-
clude a transaction as defined in para-
graph (a)(9) of this section.

(8) Transaction means any decision,
determination, finding, letter ruling,
technical advice, contract or approval
or disapproval thereof, relating to a
particular factual situation or situa-
tions involving a specific party or par-
ties whose rights, privileges, or liabil-
ities under laws or regulations admin-
istered by the Internal Revenue Serv-
ice, or other legal rights, are deter-
mined or immediately affected therein
and to which the United States is a
party or in which it has a direct and
substantial interest, whether or not
the same taxable periods are involved.
Transaction does not include rule as de-
fined in paragraph (a)(7) of this section.

(b) General rules. (1) No former Gov-
ernment employee shall, subsequent to
his Government employment, represent
anyone in any matter administered by
the Internal Revenue Service if the
representation would violate 18 U.S.C.
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207 (a) or (b) of any other laws of the
United States.

(2) No former Government employee
who participated in a transaction shall,
subsequent to his Government employ-
ment, represent or knowingly assist, in
that transaction, any person who is or
was a specific party to that trans-
action.

(3) No former Government employee
who within a period of one year prior
to the termination of his Government
employment had official responsibility
for a transaction shall, within one year
after his Government employment is
ended, represent or knowingly assist in
that transaction any person who is or
was a specific party to that trans-
action.

(4) No former Government employee
shall, within one year after his Govern-
ment employment is ended, appear be-
fore any employee of the Treasury De-
partment in connection with the publi-
cation, withdrawal, amendment, modi-
fication, or interpretation of a rule in
the development of which the former
Government employee participated or
for which, within a period of one year
prior to the termination of his Govern-
ment employment, he had official re-
sponsibility. However, this subpara-
graph does not preclude such former
employee for appearing on his own be-
half or from representing a taxpayer
before the Internal Revenue Service in
connection with a transaction involv-
ing the application or interpretation of
such a rule with respect to that trans-
action: Provided, That such former em-
ployee shall not utilize or disclose any
confidential information acquired by
the former employee in the develop-
ment of the rule, and shall not contend
that the rule is invalid or illegal. In ad-
dition, this subparagraph does not pre-
clude such former employee from oth-
erwise advising or acting for any per-
son.

(c) Firm representation. (1) No member
of a firm of which a former Govern-
ment employee is a member may rep-
resent or knowingly assist a person
who was or is a specific party in any
transaction with respect to which the
restrictions of paragraph (b)(1) (other
than 18 U.S.C. 207 (b)) or (b)(2) of this
section apply to the former Govern-

ment employee, in that transaction,
unless:

(i) No member of the firm who had
knowledge of the participation by the
Government employee in the trans-
action initiated discussions with the
Government employee concerning his
becoming a member of the firm until
his Government employment is ended
or six months after the termination of
his participation in the transaction,
whichever is earlier;

(ii) The former Government em-
ployee did not initiate any discussions
concerning becoming a member of the
firm while participating in the trans-
action or, if such discussions were
intitiated, they conformed with the re-
quirements of 18 U.S.C. 208(b); and

(iii) The firm isolates the former
Government employee in such a way
that he does not assist in the represen-
tation.

(2) No member of a firm of which a
former Government employee is a
member may represent or knowingly
assist a person who was or is a specific
party in any transaction with respect
to which the restrictions of paragraph
(b)(3) of this section apply to the
former employee, in that transaction
unless the firm isolates the former
Government employee in such a way
that he does not assist in the represen-
tation.

(3) When isolation of the former Gov-
ernment employee is required under
paragraph (c)(1) or (c)(2) of this section,
a statement affirming the fact of such
isolation shall be executed under oath
by the former Government employee
and by a member of the firm acting on
behalf of the firm, and shall be filed
with the Director of Practice and in
such other place and in the manner
prescribed by regulation. This state-
ment shall clearly identify the firm,
the former Government employee, and
the transaction or transactions requir-
ing such isolation.

(d) Pending representation. Practice by
former Government employees, their
partners and associates with respect to
representation in specific matters
where actual representation com-
menced before publication of this regu-
lation is governed by the regulations
set forth in the June 1972 amendments
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to the regulations of this part (pub-
lished at 37 FR 11676): Provided, That
the burden of showing that representa-
tion commenced before publication is
with the former Government employ-
ees, their partners and associates.

[42 FR 38352, July 28, 1977, as amended at 57
FR 41095, Sept. 9, 1992; 59 FR 31527, June 20,
1994]

§ 10.27 Notaries.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary as notary public shall with re-
spect to any matter administered by
the Internal Revenue Service take ac-
knowledgments, administer oaths, cer-
tify papers, or perform any official act
in connection with matters in which he
is employed as counsel, attorney, or
agent, or in which he may be in any
way interested before the Internal Rev-
enue Service (26 Op. Atty. Gen. 236).

[31 FR 10773, Aug. 13, 1966, as amended at 57
FR 41095, Sept. 9, 1992]

§ 10.28 Fees.

(a) Generally. A practitioner may not
charge an unconscionable fee for rep-
resenting a client in a matter before
the Internal Revenue Service.

(b) Contingent fees for return prepara-
tion. A practitioner may not charge a
contingent fee for preparing an original
return. A practitioner may charge a
contingent fee for preparing an amend-
ed return or a claim for refund (other
than a claim for refund made on an
original return) if the practitioner rea-
sonably anticipates at the time the fee
arrangement is entered into that the
amended return or claim will receive
substantive review by the Service. A
contingent fee includes a fee that is
based on a percentage of the refund
shown on a return or a percentage of
the taxes saved, or that otherwise de-
pends on the specific result attained.

[59 FR 31527, June 20, 1994]

§ 10.29 Conflicting interests.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary shall represent conflicting in-
terests in his practice before the Inter-
nal Revenue Service, except by express
consent of all directly interested par-

ties after full disclosure has been
made.

[31 FR 10773, Aug. 13, 1966, as amended at 57
FR 41095, Sept. 9, 1992]

§ 10.30 Solicitation.

(a) Advertising and solicitation restric-
tions. (1) No attorney, certified public
accountant, enrolled agent, enrolled
actuary, or other individual eligible to
practice before the Internal Revenue
Service shall, with respect to any In-
ternal Revenue Service matter, in any
way use or participate in the use of any
form of public communication con-
taining (i) A false, fraudulent, unduly
influencing, coercive, or unfair state-
ment or claim; or (ii) a misleading or
deceptive statement or claim. Enrolled
agents, in describing their professional
designation, may not utilize the term
of art ‘‘certified’’ or indicate an em-
ployer/employee relationship with the
Internal Revenue Service. Examples of
acceptable descriptions are ‘‘enrolled
to represent taxpayers before the Inter-
nal Revenue Service,’’ ‘‘enrolled to
practice before the Internal Revenue
Service, and ‘‘admitted to practice be-
fore the Internal Revenue Service.’’
Enrolled agents and enrolled actuaries
may abbreviate such designation to ei-
ther EA or E.A.

(2) No attorney, certified public ac-
countant, enrolled agent, enrolled ac-
tuary, or other individual eligible to
practice before the Internal Revenue
Service shall make, directly or indi-
rectly, an uninvited solicitation of em-
ployment in matters related to the In-
ternal Revenue Service. Solicitation
includes, but is not limited to, in-per-
son contacts and telephone commu-
nications. This restriction does not
apply to (i) Seeking new business from
an existing or former client in a re-
lated matter; (ii) communications with
family members; (iii) making the avail-
ability of professional services known
to other practitioners, so long as the
person or firm contacted is not a po-
tential client; (iv) solicitation by mail-
ings; or (v) non-coercive in-person so-
licitation by those eligible to practice
before the Internal Revenue Service
while acting as an employee, member,
or officer of an exempt organization
listed in sections 501(c)(3) or (4) of the
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Internal Revenue Code of 1954 (26
U.S.C.).
Any targeted direct mail solicitation,
i.e. a mailing to those whose unique
circumstances are the basis for the so-
licitation, distributed by or on behalf
of an attorney, certified public ac-
countant, enrolled agency, enrolled ac-
tuary, or other individual eligible to
practice before the Internal Revenue
Service shall be clearly marked as such
in capital letters on the envelope and
at the top of the first page of such
mailing. In addition, all such solicita-
tions must clearly identify the source
of the information used in choosing the
recipient.

(b) Fee information. (1) Attorney, cer-
tified public accountant, enrolled
agent, or enrolled actuary and other
individuals eligible to practice before
the Internal Revenue Service may dis-
seminate the following fee informa-
tion:

(i) Fixed fees for specific routine
services.

(ii) Hourly rates.
(iii) Range of fees for particular serv-

ices.
(iv) Fee charged for an initial con-

sultation.
Any statement of fee information con-
cerning matters in which costs may be
incurred shall include a statement dis-
closing whether clients will be respon-
sible for such costs.

(2) Attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary and other individuals eligible
to practice before the Internal Revenue
Service may also publish the avail-
ability of a written schedule of fees.

(3) Attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary and other individuals eligible
to practice before the Internal Revenue
Service shall be bound to charge the
hourly rate, the fixed fee for specific
routine services, the range of fees for
particular services, or the fee for an
initial consultation published for a rea-
sonable period of time, but no less than
thirty days from the last publication of
such hourly rate or fees.

(c) Communications. Communication,
including fee information, may include
professional lists, telephone direc-
tories, print media, mailings, radio and

television, and any other method: Pro-
vided, that the method chosen does not
cause the communication to become
untruthful, deceptive, unduly influ-
encing or otherwise in violation of
these regulations. It shall be construed
as a violation of these regulations for a
practitioner to persist in attempting to
contact a prospective client, if such
client has made known to the practi-
tioner a desire not to be solicited. In
the case of radio and television broad-
casting, the broadcast shall be pre-re-
corded and the practitioner shall retain
a recording of the actual audio trans-
mission. In the case of direct mail com-
munications, the practitioner shall re-
tain a copy of the actual mailing, along
with a list or other description of per-
sons to whom the communication was
mailed or otherwise distributed. Such
copy shall be retained by the practi-
tioner for a period of at least 36 months
from the date of the last transmission
or use.

(d) Improper associations. An attorney,
certified public accountant, enrolled
agent, or enrolled actuary may in mat-
ters related to the Internal Revenue
Service, employ or accept employment
or assistance as an associate, cor-
respondent, or subagent from, or share
fees with, any person or entity who, to
the knowledge of the practitioner, ob-
tains clients or otherwise practices in a
manner forbidden under this section:
Provided, That a practitioner does not,
directly or indirectly, act or hold him-
self out as an Internal Revenue Service
practitioner in connection with that
relationship. Nothing herein shall pro-
hibit an attorney, certified public ac-
countant, or enrolled agent from prac-
tice before the Internal Revenue Serv-
ice in a capacity other than that de-
scribed above.

[44 FR 4943, Jan. 24, 1979, as amended at 57
FR 41095, Sept. 9, 1992]

§ 10.31 Negotiation of taxpayer refund
checks.

No attorney, certified public ac-
countant, enrolled agent, or enrolled
actuary who is an income tax return
preparer shall endorse or otherwise ne-
gotiate any check made in respect of
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income taxes which is issued to a tax-
payer other than the attorney, cer-
tified public accountant or enrolled
agent.

[42 FR 38353, July 28, 1977, as amended at 57
FR 41095, Sept. 9, 1992]

§ 10.32 Practice of law.

Nothing in the regulations in this
part shall be construed as authorizing
persons not members of the bar to
practice law.

[31 FR 10773, Aug. 13, 1966. Redesignated at 42
FR 38353, July 28, 1977]

§ 10.33 Tax shelter opinions.

(a) Tax shelter opinions and offering
materials. A practitioner who provides a
tax shelter opinion analyzing the Fed-
eral tax effects of a tax shelter invest-
ment shall comply with each of the fol-
lowing requirements:

(1) Factual matters. (i) The practi-
tioner must make inquiry as to all rel-
evant facts, be satisfied that the mate-
rial facts are accurately and com-
pletely described in the offering mate-
rials, and assure that any representa-
tions as to future activities are clearly
identified, reasonable and complete.

(ii) A practitioner may not accept as
true asserted facts pertaining to the
tax shelter which he/she should not,
based on his/her background and
knowledge, reasonably believe to be
true. However, a practitioner need not
conduct an audit or independent
verification of the asserted facts, or as-
sume that a client’s statement of the
facts cannot be relied upon, unless he/
she has reason to believe that any rel-
evant facts asserted to him/her are un-
true.

(iii) If the fair market value of prop-
erty or the expected financial perform-
ance of an investment is relevant to
the tax shelter, a practitioner may not
accept an appraisal or financial projec-
tion as support for the matters claimed
therein unless:

(A) The appraisal or financial projec-
tion makes sense on its face;

(B) The practitioner reasonably be-
lieves that the person making the ap-
praisal or financial projection is com-
petent to do so and is not of dubious
reputation; and

(C) The appraisal is based on the defi-
nition of fair market value prescribed
under the relevant Federal tax provi-
sions.

(iv) If the fair market value of pur-
chased property is to be established by
reference to its stated purchase price,
the practitioner must examine the
terms and conditions upon which the
property was (or is to be) purchased to
determine whether the stated purchase
price reasonably may be considered to
be its fair market value.

(2) Relate law to facts. The practi-
tioner must relate the law to the ac-
tual facts and, when addressing issues
based on future activities, clearly iden-
tify what facts are assumed.

(3) Identification of material issues. The
practitioner must ascertain that all
material Federal tax issues have been
considered, and that all of those issues
which involve the reasonable possi-
bility of a challenge by the Internal
Revenue Service have been fully and
fairly addressed in the offering mate-
rials.

(4) Opinion on each material issue.
Where possible, the practitioner must
provide an opinion whether it is more
likely than not that an investor will
prevail on the merits of each material
tax issue presented by the offering
which involves a reasonable possibility
of a challenge by the Internal Revenue
Service. Where such an opinion cannot
be given with respect to any material
tax issue, the opinion should fully de-
scribe the reasons for the practitioner’s
inability to opine as to the likely out-
come.

(5) Overall evaluation. (i) Where pos-
sible, the practitioner must provide an
overall evaluation whether the mate-
rial tax benefits in the aggregate more
likely than not will be realized. Where
such an overall evaluation cannot be
given, the opinion should fully describe
the reasons for the practitioner’s in-
ability to make an overall evaluation.
Opinions concluding that an overall
evaluation cannot be provided will be
given special scrutiny to determine if
the stated reasons are adequate.

(ii) A favorable overall evaluation
may not be rendered unless it is based
on a conclusion that substantially
more than half of the material tax ben-
efits, in terms of their financial impact
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on a typical investor, more likely than
not will be realized if challenged by the
Internal Revenue Service.

(iii) If it is not possible to give an
overall evaluation, or if the overall
evaluation is that the material tax
benefits in the aggregate will not be re-
alized, the fact that the practitioner’s
opinion does not constitute a favorable
overall evaluation, or that it is an un-
favorable overall evaluation, must be
clearly and prominently disclosed in
the offering materials.

(iv) The following examples illustrate
the principles of this paragraph:

Example (1). A limited partnership acquires
real property in a sale-leaseback trans-
action. The principal tax benefits offered to
investing partners consist of depreciation
and interest deductions. Lesser tax benefits
are offered to investors by reason of several
deductions under Internal Revenue Code sec-
tion 162 (ordinary and necessary business ex-
penses). If a practitioner concludes that it is
more likely than not that the partnership
will not be treated as the owner of the prop-
erty for tax purposes (which is required to
allow the interest and depreciation deduc-
tions), then he/she may not opine to the ef-
fect that it is more likely than not that the
material tax benefits in the aggregate will
be realized, regardless of whether favorable
opinions may be given with respect to the
deductions claimed under Code section 162.

Example (2). A corporation electing under
subchapter S of the Internal Revenue Code is
formed to engage in research and develop-
ment activities. The offering materials fore-
cast that deductions for research and experi-
mental expenditures equal to 75% of the
total investment in the corporation will be
available during the first two years of the
corporation’s operations, other expenses will
account for another 15% of the total invest-
ment, and that little or no gross income will
be received by the corporation during this
period. The practitioner concludes that it is
more likely than not that deductions for re-
search and experimental expenditures will be
allowable. The practitioner may render an
opinion to the effect that based on this con-
clusion, it is more likely than not that the
material tax benefits in the aggregate will
be realized, regardless of whether he/she can
opine that it is more likely than not that
any of the other tax benefits will be
achieved.

Example (3). An investment program is es-
tablished to acquire offsetting positions in
commodities contracts. The objective of the
program is to close the loss positions in year
one and to close the profit positions in year
two. The principal tax benefit offered by the
program is a loss in the first year, coupled

with the deferral of offsetting gain until the
following year. The practitioner concludes
that the losses will not be deductible in year
one. Accordingly, he/she may not render an
opinion to the effect that it is more likely
than not that the material tax benefits in
the aggregate will be realized, regardless of
the fact that he/she is of the opinion that
losses not allowable in year one will be al-
lowable in year two, because the principal
tax benefit offered is a one-year deferral of
income.

Example (4). A limited partnership is
formed to acquire, own and operate residen-
tial rental real estate. The offering material
forecasts gross income of $2,000,000 and total
deductions of $10,000,000, resulting in net
losses of $8,000,000 over the first six taxable
years. Of the total deductions, depreciation
and interest are projected to be $7,000,000,
and other deductions $3,000,000. The practi-
tioner concludes that it is more likely than
not that all of the depreciation and interest
deductions will be allowable, and that it is
more likely than not that the other deduc-
tions will not be allowed. The practitioner
may render an opinion to the efect that it is
more likely than not that the material tax
benefits in the aggregate will be realized.

(6) Description of opinion. The practi-
tioner must assure that the offering
materials correctly and fairly rep-
resent the nature and extent of the tax
shelter opinion.

(b) Reliance on other opinions—(1) In
general. A practitioner may provide an
opinion on less than all of the material
tax issues only if:

(i) At least one other competent
practitioner provides an opinion on the
likely outcome with respect to all of
the other material tax issues which in-
volve a reasonable possibility of chal-
lenge by the Internal Revenue Service,
and an overall evalution whether the
material tax benefits in the aggregate
more likely than not will be realized,
which is disseminated in the same
manner as the practitioner’s opinion;
and

(ii) The practitioner, upon reviewing
such other opinions and any offering
materials, has no reason to believe
that the standards of paragraph (a) of
this section have not been complied
with.
Notwithstanding the foregoing, a prac-
titioner who has not been retained to
provide an overall evaluation whether
the material tax benefits in the aggre-
gate more likely than not will be real-
ized may issue an opinion on less than
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all the material tax issues only if he/
she has no reason to believe, based on
his/her knowledge and experience, that
the overall evaluation given by the
practitioner who furnishes the overall
evaluation is incorrect on its face.

(2) Forecasts and projections. A practi-
tioner who is associated with forecasts
or projections relating to or based upon
the tax consequences of the tax shelter
offering that are included in the offer-
ing materials, or are disseminated to
potential investors other than the
practitioner’s clients, may rely on the
opinion of another practitioner as to
any or all material tax issues, provided
that the practitioner who desires to
rely on the other opinion has no reason
to believe that the standards of para-
graph (a) of this section have not been
complied with by the practitioner ren-
dering such other opinion, and the re-
quirements of paragraph (b)(1) of this
section are satisfied. The practitioner’s
report shall disclose any material tax
issue not covered by, or incorrectly
opined upon, by the other opinion, and
shall set forth his/her opinion with re-
spect to each such issue in a manner
that satisfies the requirements of para-
graph (a) of this section.

(c) Definitions. For purposes of this
section:

(1) Practitioner includes any indi-
vidual described in § 10.3(e).

(2) A tax shelter, as the term is used
in this section, is an investment which
has as a significant and intended fea-
ture for Federal income or excise tax
purposes either of the following at-
tributes:

(i) Deductions in excess of income
from the investment being available in
any year to reduce income from other
sources in that year, or

(ii) Credits in excess of the tax at-
tributable to the income from the in-
vestment being available in any year
to offset taxes on income from other
sources in that year. Excluded from the
term are municipal bonds; annuities;
family trusts (but not including
schemes or arrangements that are mar-
keted to the public other than in a di-
rect practitioner-client relationship);
qualified retirement plans; individual
retirement accounts; stock option
plans; securities issued in a corporate
reorganization; mineral development

ventures, if the only tax benefit would
be percentage depletion; and real es-
tate where it is anticipated that in no
year is it likely that deductions will
exceed gross income from the invest-
ment in that year, or that tax credits
will exceed the tax attributable to
gross income from the investment in
that year. Whether an investment is
intended to have tax shelter features
depends on the objective facts and cir-
cumstances of each case. Significant
weight will be given to the features de-
scribed in the offering materials to de-
termine whether the investment is a
tax shelter.

(3) A tax shelter opinion, as the term
is used in this section, is advice by a
practitioner concerning the Federal
tax aspects of a tax shelter either ap-
pearing or referred to in the offering
materials, or used or referred to in con-
nection with sales promotion efforts,
and directed to persons other than the
client who engaged the practitioner to
give the advice. The term includes the
tax aspects or tax risks portion of the
offering materials prepared by or at
the direction of a practitioner, whether
or not a separate opinion letter is
issued or whether or not the practi-
tioner’s name is referred to in the of-
fering materials or in connection with
the sales promotion efforts. In addi-
tion, a financial forcast or projection
prepared by a practitioner is a tax shel-
ter opinion if it is predicated on as-
sumptions regarding Federal tax as-
pects of the investment, and it meets
the other requirements of the first sen-
tence of this paragraph. The term does
not, however, include rendering advice
solely to the offeror or reviewing parts
of the offering materials, so long as
neither the name of the practitioner,
nor the fact that a practitioner has
rendered advice concerning the tax as-
pects, is referred to in the offering ma-
terials or in connection with the sales
promotion efforts.

(4) A material tax issue as the term is
used in this section is

(i) Any Federal income or excise tax
issue relating to a tax shelter that
would make a significant contribution
toward sheltering from Federal taxes
income from other sources by pro-
viding deductions in excess of the in-
come from the tax shelter investment
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in any year, or tax credits available to
offset tax liabilities in excess of the
tax attributable to the tax shelter in-
vestment in any year;

(ii) Any other Federal income or ex-
cise tax issue relating to a tax shelter
that could have a significant impact
(either benefical or adverse) on a tax
shelter investor under any reasonably
foreseeable circumstances (e.g., depre-
ciation or investment tax credit recap-
ture, availability of long-term capital
gain treatment, or realization of tax-
able income in excess of cash flow,
upon sale or other disposition of the
tax shelter investment); and

(iii) The potential applicability of
penalties, additions to tax, or interest
charges that reasonably could be as-
serted against a tax shelter investor by
the Internal Revenue Service with re-
spect to the tax shelter. The deter-
mination of what is material is to be
made in good faith by the practitioner,
based on information available at the
time the offering materials are cir-
culated.

(d) For purposes of advising the Di-
rector of Practice whether an indi-
vidual may have violated § 10.33, the Di-
rector of Practice is authorized to es-
tablish an Advisory Committee, com-
posed of at least five individuals au-
thorized to practice before the Internal
Revenue Service. Under procedures es-
tablished by the Director of Practice,
such Advisory Committee shall, at the
request of the Director of Practice, re-
view and make recommendations with
regard to alleged violations of § 10.33.

(Sec. 3, 23 Stat. 258, secs. 2–12, 60 Stat. 237 et
seq.; 5 U.S.C. 301; 31 U.S.C. 330; 31 U.S.C. 321
(Reorg. Plan No. 26 of 1950, 15 FR 4935, 64
Stat. 1280, 3 CFR, 1949–53 Comp., p. 1017))

[49 FR 6722, Feb. 23, 1984; 49 FR 7116, Feb. 27,
1984; 59 FR 31527, 31528, June 20, 1994]

§ 10.34 Standards for advising with re-
spect to tax return positions and
for preparing or signing returns.

(a) Standards of conduct—(1) Realistic
possibility standard. A practitioner may
not sign a return as a preparer if the
practitioner determines that the re-
turn contains a position that does not
have a realistic possibility of being
sustained on its merits (the realistic
possibility standard) unless the posi-
tion is not frivolous and is adequately

disclosed to the Service. A practitioner
may not advise a client to take a posi-
tion on a return, or prepare the portion
of a return on which a position is
taken, unless—

(i) The practitioner determines that
the position satisfies the realistic pos-
sibility standard; or

(ii) The position is not frivolous and
the practitioner advises the client of
any opportunity to avoid the accuracy-
related penalty in section 6662 of the
Internal Revenue Code of 1986 by ade-
quately disclosing the position and of
the requirements for adequate disclo-
sure.

(2) Advising clients on potential pen-
alties. A practitioner advising a client
to take a position on a return, or pre-
paring or signing a return as a pre-
parer, must inform the client of the
penalties reasonably likely to apply to
the client with respect to the position
advised, prepared, or reported. The
practitioner also must inform the cli-
ent of any opportunity to avoid any
such penalty by disclosure, if relevant,
and of the requirements for adequate
disclosure. This paragraph (a)(2) ap-
plies even if the practitioner is not sub-
ject to a penalty with respect to the
position.

(3) Relying on information furnished by
clients. A practitioner advising a client
to take a position on a return, or pre-
paring or signing a return as a pre-
parer, generally may rely in good faith
without verification upon information
furnished by the client. However, the
practitioner may not ignore the impli-
cations of information furnished to, or
actually known by, the practitioner,
and must make reasonable inquiries if
the information as furnished appears to
be incorrect, inconsistent, or incom-
plete.

(4) Definitions. For purposes of this
section:

(i) Realistic possibility. A position is
considered to have a realistic possi-
bility of being sustained on its merits
if a reasonable and well-informed anal-
ysis by a person knowledgeable in the
tax law would lead such a person to
conclude that the position has approxi-
mately a one in three, or greater, like-
lihood of being sustained on its merits.
The authorities described in 26 CFR
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1.6662–4(d)(3)(iii), or any successor pro-
vision, of the substantial understate-
ment penalty regulations may be taken
into account for purposes of this anal-
ysis. The possibility that a position
will not be challenged by the Service
(e.g., because the taxpayer’s return
may not be audited or because the
issue may not be raised on audit) may
not be taken into account.

(ii) Frivolous. A position is frivolous
if it is patently improper.

(b) Standard of discipline. As provided
in § 10.52, only violations of this section
that are willful, reckless, or a result of
gross incompetence will subject a prac-
titioner to suspension or disbarment
from practice before the Service.

[59 FR 31527, June 20, 1994]

Subpart C—Rules Applicable to
Disciplinary Proceedings

§ 10.50 Authority to disbar or suspend.
Pursuant to 31 U.S.C. 330(b), the Sec-

retary of the Treasury after notice and
an opportunity for a proceeding, may
suspend or disbar any practitioner
from practice before the Internal Rev-
enue Service. The Secretary may take
such action against any practitioner
who is shown to be incompetent or dis-
reputable, who refuses to comply with
any regulation in this part, or who,
with intent to defraud, willfully and
knowingly misleads or threatens a cli-
ent or prospective client.

[59 FR 31528, June 20, 1994]

§ 10.51 Disreputable conduct.
Disreputable conduct for which an

attorney, certified public accountant,
enrolled agent, or enrolled actuary
may be disbarred or suspended from
practice before the Internal Revenue
Service includes, but is not limited to:

(a) Conviction of any criminal of-
fense under the revenue laws of the
United States, or of any offense involv-
ing dishonesty, or breach of trust.

(b) Giving false or misleading infor-
mation, or participating in any way in
the giving of false or misleading infor-
mation to the Department of the
Treasury or any officer or employee
thereof, or to any tribunal authorized
to pass upon Federal tax matters, in
connection with any matter pending or

likely to be pending before them,
knowing such information to be false
or misleading. Facts or other matters
contained in testimony, Federal tax re-
turns, financial statements, applica-
tions for enrollment, affidavits, dec-
larations, or any other document or
statement, written or oral, are in-
cluded in the term ‘‘information.’’

(c) Solicitation of employment as
prohibited under § 10.30, the use of false
or misleading representations with in-
tent to deceive a client or prospective
client in order to procure employment,
or intimating that the practitioner is
able improperly to obtain special con-
sideration or action from the Internal
Revenue Service or officer or employee
thereof.

(d) Willfully failing to make Federal
tax return in violation of the revenue
laws of the United States, or evading,
attempting to evade, or participating
in any way in evading or attempting to
evade any Federal tax or payment
thereof, knowingly counseling or sug-
gesting to a client or prospective client
an illegal plan to evade Federal taxes
or payment thereof, or concealing as-
sets of himself or another to evade Fed-
eral taxes or payment thereof.

(e) Misappropriation of, or failure
properly and promptly to remit funds
received from a client for the purpose
of payment of taxes or other obliga-
tions due the United States.

(f) Directly or indirectly attempting
to influence, or offering or agreeing to
attempt to influence, the official ac-
tion of any officer or employee of the
Internal Revenue Service by the use of
threats, false accusations, duress or co-
ercion, by the offer of any special in-
ducement or promise of advantage or
by the bestowing of any gift, favor or
thing of value.

(g) Disbarment or suspension from
practice as an attorney, certified pub-
lic accountant, public accountant, or
actuary by any duly constituted au-
thority of any State, possession, terri-
tory, Commonwealth, the District of
Columbia, any Federal court of record
or any Federal agency, body or board.

(h) Knowingly aiding and abetting
another person to practice before the
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