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§ 5.21 Request for the services of a
hearing official from the creditor
agency.

(a) The Department will provide a
hearing official upon request of the
creditor agency when the debtor is em-
ployed by the Department and the
creditor agency cannot provide a
prompt and appropriate hearing before
an administrative law judge or before a
hearing official furnished pursuant to
another lawful arrangement.

(b) The Department will provide a
hearing official upon request of a cred-
itor agency when the debtor works for
the creditor agency and that agency
cannot arrange for a hearing official.

(c) The bureau salary offset coordina-
tion officer will appoint qualified per-
sonnel to serve as hearing officials.

(d) Services rendered under this sec-
tion will be provided on a fully reim-
bursable basis pursuant to the Econ-
omy Act of 1932, as amended, 31 U.S.C.
1535.

§ 5.22 Non-waiver of rights by pay-
ments.

An employee’s involuntary payment
of all or any portion of a debt being
collected under this Subpart must not
be construed as a waiver of any rights
which the employee may have under 5
U.S.C. 5514 or any other provisions of a
written contract or law unless there
are statutory or contractual provisions
to the contrary.

Subpart C—Tax Refund Offset

AUTHORITY: 31 U.S.C. 3720A; 26 CFR
301.6402–6T.

SOURCE: 52 FR 50, Jan. 2, 1987, unless other-
wise noted.

§ 5.23 Applicability and scope.
(a) These regulations implement 31

U.S.C. 3720A which authorizes the IRS
to reduce a tax refund by the amount
of a past-due legally enforceable debt
owed to the United States.

(b) For purposes of this section, a
past-due legally enforceable debt ref-
erable to the IRS is a debt which is
owed to the United States and:

(1) Except in the case of a judgment
debt, has been delinquent for at least
three months and will not have been

delinquent more than ten years at the
time the offset is made;

(2) Cannot be currently collected pur-
suant to the salary offset provisions of
5 U.S.C. 5514;

(3) Is ineligible for administrative
offset under 31 U.S.C. 3716(a) by reason
of 31 U.S.C. 3716(c)(2) or cannot be col-
lected by administrative offset under 31
U.S.C. 3716(a) by the referring agency
against amounts payable to the debtor
by the referring agency;

(4) With respect to which the bureau
has given the taxpayer at least sixty
(60) days to present evidence that all or
part of the debt is not past-due or le-
gally enforceable, has considered evi-
dence presented by such taxpayer, and
determined that an amount of such
debt is past-due and legally enforce-
able;

(5) Which, in the case of a debt to be
referred to the Service after June 30,
1986, has been disclosed by the bureau
to a consumer reporting agency as au-
thorized by 31 U.S.C. 3711(f), unless the
consumer reporting agency would be
prohibited from reporting information
concerning the debt by reason of 15
U.S.C. 1681c;

(6) With respect to which the Depart-
ment has notified or has made a rea-
sonable attempt to notify the taxpayer
that:

(i) The debt is past due, and
(ii) Unless repaid within 60 days

thereafter, the debt will be referred to
the IRS for offset against any overpay-
ment of tax; and

(7) Is at least $25.

§ 5.24 Designation.
The heads of bureaus and their dele-

gates are designated as designees of the
Secretary of the Treasury authorized
to perform all the duties for which the
Secretary is responsible under the fore-
going statutes and IRS Regulations:
Provided, however, That no compromise
of a claim shall be effected or collec-
tion action terminated, except upon
the recommendation of the bureau
Chief Counsel or his or her designee.
Notwithstanding the foregoing proviso,
no such recommendation shall be re-
quired with respect to the termination
of collection activity on any claim in
which the unpaid amount of the debt is
$300 or less.
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§ 5.25 Definitions.

For purposes of this subpart:
Commissioner means the Commis-

sioner of the Internal Revenue Service.
Debt means money owed by an indi-

vidual from sources which include
loans insured or guaranteed by the
United States and all other amounts
due the U.S. from fees, leases, rents,
royalties, services, sales of real or per-
sonal property, overpayments, pen-
alties, damages, interest, fines, forfeit-
ures (except those arising under the
Uniform Code of Military Justice), ad-
ministrative costs and all other similar
sources.

Memorandum of Understanding (MOU
or agreement) means the agreement
between the IRS and the individual bu-
reaus which prescribes the specific con-
ditions the bureaus must meet before
the IRS will accept referrals for tax re-
fund offsets.

§ 5.26 Preconditions for Department
participation.

(a) The Department, through the in-
dividual bureaus, will provide informa-
tion to the Service within the time
frame prescribed by the Commissioner
of the IRS to enable the Commissioner
to make a final determination as to the
each bureau’s participation in the tax
refund offset program. Such informa-
tion shall include a description of:

(1) The size and age of the bureau’s
inventory of delinquent debts;

(2) The prior collection efforts that
the inventory reflects; and

(3) The quality controls the bureau
maintains to assure that any debt the
bureau may submit for tax refund off-
set will be valid and enforceable.

(b) In accordance with the timetable
specified by the Commissioner, the bu-
reau will submit test magnetic media
to the IRS, in such form and con-
taining such data as the IRS shall
specify.

(c) The bureau shall establish a toll
free telephone number that the IRS
will furnish to individuals whose re-
funds have been offset to obtain infor-
mation from the bureau concerning the
offset.

(d) The bureau shall enter into a sep-
arate agreement with the IRS to pro-
vide for reimbursement of the Service’s

cost of administering the pilot tax re-
fund offset program in 1987.

§ 5.27 Procedures.

(a) The bureau head or his or her des-
ignee shall be the point of contact with
the IRS for administrative matters re-
garding the offset program.

(b) The bureaus shall ensure that:
(1) Only those past-due legally en-

forceable debts described in § 5.23(b) are
forwarded to the IRS for offset; and

(2) The procedures prescribed in the
MOU between the bureau and the IRS
are followed in developing past-due
debt information and submitting the
debts to the IRS.

(c) The bureau shall submit a notifi-
cation of a taxpayer’s liability for past-
due legally enforceable debt to the IRS
on magnetic media as prescribed by the
IRS. Such notification shall contain:

(1) The name and taxpayer identi-
fying number (as defined in section 6109
of the Internal Revenue Code) of the in-
dividual who is responsible for the
debt;

(2) The dollar amount of such past-
due and legally enforceable debt;

(3) The date on which the original
debt became past-due;

(4) The designation of the referring
bureau submitting the notification of
liability and identification of the refer-
ring agency program under which the
debt was incurred;

(5) A statement accompanying each
magnetic tape by the referring bureau
certifying that, with respect to each
debt reported on the tape, all of the re-
quirements of eligibility of the debt for
referral for the refund offset have been
satisfied. See § 5.23(b).

(d) A bureau shall promptly notify
the IRS to correct Treasury data sub-
mitted when the bureau:

(1) Determines that an error has been
made with respect to a debt that has
been referred;

(2) Receives or credits a payment on
such debt; or

(3) Receives notification that the in-
dividual owing the debt has filed for
bankruptcy under Title 11 of the
United States Code or has been adju-
dicated bankrupt and the debt has been
discharged.
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(e) When advising debtors of an in-
tent to refer a debt to the IRS for off-
set, the bureau shall also advise the
debtors of all remedial actions avail-
able to defer or prevent the offset from
taking place.

§ 5.28 Referral of debts for offset.
(a) A bureau shall refer to the Serv-

ice for collection by tax refund offset,
from refunds otherwise payable in cal-
endar year 1987, only such past-due le-
gally enforceable debts owed to the De-
partment:

(1) That are eligible for offset under
the terms of 31 U.S.C. 3720A, section
6402(d) of the Internal Revenue Code, 26
CFR 301.6402–6T, and the MOU; and

(2) That information will be provided
for each such debt as is required by the
terms of the MOU.

(b) Such referrals shall be made by
submitting to the Service a magnetic
tape pursuant to § 5.27(c), together with
an accompanying written certification
to the Service by the bureau that the
conditions or requirements specified in
26 CFR 301.6402–6T and the MOU have
been satisfied with respect to each debt
included in the referral on such tape.
The bureaus certification shall be in
the form specified in the MOU.

§ 5.29 Notice requirements before off-
set.

(a) The bureau must notify, or make
a reasonable attempt to notify, the in-
dividual that:

(1) The debt is past due, and
(2) Unless repaid within 60 days

thereafter, the debt will be referred to
the Service for offset against any re-
fund of overpayment of tax;

(b) The bureau shall provide a toll
free telephone number for use in ob-
taining information from the bureau
concerning the offset.

(c) The bureau shall give the indi-
vidual debtor at least sixty (60) days
from the date of the notification to
present evidence to the bureau that all
or part of the debt is not past-due or le-
gally enforceable. The bureau shall
consider the evidence presented by the
individual and shall make a determina-
tion whether an amount of such debt is
past-due and legally enforceable. For
purposes of this subsection, evidence
that collection of the debt is affected

by a bankruptcy proceeding involving
the individual shall bar referral of the
debt to the Service.

(d) Notification given to a debtor
pursuant to paragraphs (a), (b) and (c)
of this section shall advise the debtor
of how he or she may present evidence
to the bureau that all or part of the
debt is not past-due or legally enforce-
able. Such evidence may not be re-
ferred to, or considered by, individuals
who are not officials, employees, or
agents of the United States in making
the determination required under para-
graph (c) of this section. Unless such
evidence is directly considered by an
official or employee of the bureau, and
the determination required under para-
graph (c) of this section has been made
by an official or employee of the bu-
reau, any unresolved dispute with the
debtor as to whether all or part of the
debt is past-due or legally enforceable
must be referred to the bureau for ulti-
mate administrative disposition, and
the bureau must directly notify the
debtor of its determination.

Subpart D—Administrative Offset

AUTHORITY: 31 U.S.C. 3701; 31 U.S.C. 3711; 31
U.S.C. 3716.

SOURCE: 52 FR 52, Jan. 2, 1987, unless other-
wise noted.

§ 5.30 Scope of regulations.
These regulations apply to the collec-

tion of debts owed to the United States
arising from transactions with the De-
partment, or where a request for an off-
set is received by the Department from
another agency. These regulations are
consistent with the Federal Claims
Collection Standards on administrative
offset issued jointly by the Department
of Justice and the General Accounting
Office as set forth in 4 CFR 102.3.

[52 FR 52, Jan. 2, 1987, as amended at 53 FR
16703, May 11, 1988]

§ 5.31 Designation.
The heads of bureaus and offices and

their delegates are designated as des-
ignees of the Secretary of the Treasury
authorized to perform all the duties for
which the Secretary is responsible
under the foregoing statutes: Provided,
however, That no compromise of a
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