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completion of the procedures required
by §§ 5.34 and 5.34 of this part if failure
to take the offset would substantially
jeopardize the Department’s ability to
collect the debt, and the time before
the payment is to be made does not
reasonably permit the completion of
those procedures. Such prior offset
shall be promptly followed by the com-
pletion of those procedures. Amounts
recovered by offset but later found not
to be owed to the Department shall be
promptly refunded.

PART 6—APPLICATIONS FOR
AWARDS UNDER THE EQUAL AC-
CESS TO JUSTICE ACT

Subpart A—General Provisions
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AUTHORITY: Sec. 203(a)(1), Pub. L. 96–481, 94
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 47 FR 20765, May 14, 1982, unless
otherwise noted.

Subpart A—General Provisions
§ 6.1 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called ‘‘the Act’’ in this
part), provides for the award of attor-
ney fees and other expenses to eligible
individuals and entities who are parties
to certain administrative proceedings
(called ‘‘adversary adjudications’’) be-
fore agencies of the Government of the

United States. An eligible party may
receive an award when it prevails over
an agency, unless the agency’s position
in the proceeding was substantially
justified or special circumstances
make an award unjust. The rules in
this part describe the parties eligible
for awards and the proceedings that are
covered. They also explain how to
apply for awards, and the procedures
and standards that the Treasury De-
partment will use to make them.

§ 6.2 When the Act applies.
The Act applies to any adversary ad-

judication pending before an agency at
any time between October 1, 1981 and
September 30, 1984. This includes pro-
ceedings begun before October 1, 1981, if
final agency action has not been taken
before that date, and proceedings pend-
ing on September 30, 1984, regardless of
when they were initiated or when final
agency action occurs.

§ 6.3 Proceedings covered.
The Act applies to adversary adju-

dications required to be conducted by
the Treasury Department under 5
U.S.C. 554. Within the Treasury Depart-
ment, these proceedings are:

(a) Bureau of Alcohol, Tobacco and
Firearms: (1) Permit proceedings under
the Federal Alcohol Administration
Act (27 U.S.C. 204); (2) Permit pro-
ceedings under the Internal Revenue
Code of 1954 (26 U.S.C. 5171, 5271, 5713);
(3) License and permit proceedings
under the Federal Explosives Laws (18
U.S.C. 843).

(b) Comptroller of the Currency:
All proceedings conducted under 12
CFR part 19, subpart A.

§ 6.4 Eligibility of applicants.
(a) To be eligible for an award of at-

torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show that it meets all conditions
of eligibility set out in this subpart
and has complied with the require-
ments in Subpart B of this part.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;
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(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $5 million, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141(a))
with not more than 500 employees, or

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and not more
than 500 employees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’
if the matter in controversy is pri-
marily related to personal interests
rather than to business interests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual or
group of individuals, corporation or
other entity that directly or indirectly
controls or owns a majority of the vot-
ing shares of another business, or con-
trols in any manner the election of a
majority of that business’s board of di-
rectors, trustees, or other persons exer-
cising similar functions, will be consid-
ered an affiliate of that business for
purposes of this part, unless the adju-
dicative officer determines that such
treatment would be unjust and con-
trary to the purposes of the Act in
light of the actual relationship be-
tween the afffiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of
the applicant other than those de-
scribed in this paragraph constitute

special circumstances that would make
an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

§ 6.5 Standards for awards.
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with the final dis-
position of a proceeding, unless (1) the
position of the agency was substan-
tially justified, or (2) special cir-
cumstances make the award unjust. No
presumption arises that the agency’s
position was not substantially justified
simply because the agency did not pre-
vail.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

§ 6.6 Allowable fees and other ex-
penses.

(a) The following fees and other ex-
penses are allowable under the Act:

(1) Reasonable expenses of expert wit-
nesses;

(2) Reasonable cost of any study,
analysis, engineering report, test, or
project which the agency finds nec-
essary for the preparation of the par-
ty’s case;

(3) Reasonable attorney or agent fees.
(b) The amount of fees awarded will

be based upon the prevailing market
rates for the kind and quality of serv-
ices furnished, except that

(1) Compensation for an expert wit-
ness will not exceed the highest rate
paid by the agency for expert wit-
nesses; and

(2) Attorney or agent fees will not be
in excess of $75 per hour.

§ 6.7 Delegations of authority.
The Director, Bureau of Alcohol, To-

bacco and Firearms and the Comp-
troller of the Currency are authorized
to take final action on matters per-
taining to the Equal Access to Justice
Act, 5 U.S.C. 504, in proceedings listed
in § 6.3 under the respective bureau or
office. The Secretary of the Treasury
may by order delegate authority to

VerDate 11<MAY>2000 00:07 Aug 05, 2000 Jkt 190114 PO 00000 Frm 00163 Fmt 8010 Sfmt 8010 Y:\SGML\190114T.XXX 190114t PsN: 190114T



164

31 CFR Subtitle A (7–1–00 Edition)§ 6.8

take final action on matters pertaining
to the Equal Access to Justice Act in
particular cases to other subordinate
officials.

Subpart B—Information Required
From Applicants

§ 6.8 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
The application shall show that the ap-
plicant has prevailed and identify the
position of the agency in the pro-
ceeding that the applicant alleges was
not substantially justified. The appli-
cation shall state the basis for the ap-
plicant’s belief that the position was
not substantially justified. Unless the
applicant is an individual, the applica-
tion shall also state the number of em-
ployees of the applicant and describe
briefly the type and purpose of its or-
ganization or business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $1 million (if an
individual) or $5 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall itemize the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes the agency to consider in deter-
mining whether and in what amount an
award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
with respect to the eligibility of the

applicant and by the attorney of the
applicant with respect to fees and ex-
penses sought. It shall also contain or
be accompanied by a written
verification under oath or under pen-
alty of perjury that the information
provided in the application is true and
correct.

(Approved by the Office of Management and
Budget under control number 1512–0444, for
applications filed with the Bureau of Alco-
hol, Tobacco and Firearms)

(5 U.S.C. 552(a) (80 Stat. 383, as amended))

[47 FR 20765, May 14, 1982, as amended at 49
FR 14944, Apr. 16, 1984]

§ 6.9 Net worth exhibit.
(a) Each applicant except a qualified

tax-exempt organization, or coopera-
tive association must provide with its
application a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 6.4(f)) when
the proceeding was initiated. In the
case of national banking associations,
‘‘net worth’’ shall be considered to be
the total capital and surplus as re-
ported, in conformity with the applica-
ble instructions and guidelines, on the
bank’s last Consolidated Report of Con-
dition filed before the initiation of the
underlying proceeding.

(b) The exhibit may be in any form
convenient to the applicant that pro-
vides full disclosure of the applicant’s
and its affiliates assets and liabilities
and is sufficient to determine whether
the applicant qualifies under the stand-
ards in this part. The adjudicative offi-
cer may require an applicant to file ad-
ditional information to determine its
eligibility for an award.

§ 6.10 Documentation of fees and ex-
penses.

(a) The application shall be accom-
panied by full documentation of the
fees and expenses, including the cost of
any study, engineering report, test, or
project, for which an award is sought.

(b) The documentation shall include
an affidavit from any attorney, agent,
or expert witness representing or ap-
pearing in behalf of the party, stating
the actual time expended and the rate
at which fees and other expenses were
computed and describing the specific
services performed.
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