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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..... as of January 1
Title 17 through Title 27 ... e as of April 1
Title 28 through Title 41 ... e as of July 1
Title 42 through Title 50 ..., as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2000), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 523-4534.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table 1). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.



REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F, 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, The United States Govern-
ment Manual, the Federal Register, Public Laws, Public Papers, Weekly Compila-
tion of Presidential Documents and the Privacy Act Compilation are available
in electronic format at www.access.gpo.gov/nara (‘‘GPO Access’’). For more infor-
mation, contact Electronic Information Dissemination Services, U.S. Govern-
ment Printing Office. Phone 202-512-1530, or 888-293-6498 (toll-free). E-mail,
gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA'’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
July 1, 2000.






THIS TITLE

Title 33—NAVIGATION AND NAVIGABLE WATERS is composed of three volumes.
The contents of these volumes represent all current regulations codified under
this title of the CFR as of July 1, 2000. The first and second volumes, parts 1-
124 and 125-199, contain current regulations of the Coast Guard, Department of
Transportation. The third volume, part 200 to End, contains current regulations
of the Corps of Engineers, Department of the Army, and the Saint Lawrence
Seaway Development Corporation, Department of Transportation.

In volumes one and two, subject indexes follow the subchapters. A redesigna-
tion table also appears in the Finding Aids section of the first volume.

For this volume, Ann E. Worley was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of Frances D. McDonald, assisted
by Alomha S. Morris.
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SUBCHAPTER L—WATERFRONT FACILITIES

PART 125—IDENTIFICATION CRE-
DENTIALS FOR PERSONS REQUIR-
ING ACCESS TO WATERFRONT
FACILITIES OR VESSELS
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125.01 Commandant.

125.03 District Commander.

125.05 Captain of the Port.

125.06 Western rivers.

125.07 Waterfront facility.

125.08 Great Lakes.

125.09 Identification credentials.

125.11 Form of Coast Guard Port Security
Card.

125.12 Period of validity of Coast Guard
Port Security Cards.

125.13 Captain of the Port
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125.15 Access to waterfront facilities, and
port and harbor areas, including vessels
and harbor craft therein.

125.17 Persons eligible for Coast Guard Port
Security Cards.
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125.21 Applications.
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125.25 Aliens.
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125.31 Approval of applicant by Com-

mandant.

125.33 Holders of Coast Guard Port Security
Cards.

125.35 Notice by Commandant.

125.37 Hearing Boards.

125.39 Notice by Hearing Board.

125.41 Challenges.

125.43 Hearing procedure.

125.45 Action by Commandant.

125.47 Appeals.

125.49 Action by Commandant after appeal.

125.51 Replacement of lost Coast Guard Port
Security Card.

125.53 Requirements for credentials; certain
vessels operating on navigable waters of
the United States (including the Great
Lakes and Western Rivers).

125.55 Outstanding Port Security Card Ap-
plications.

125.57 Applications previously denied.

AUTHORITY: R.S. 4517, 4518, secs. 19, 2, 23
Stat. 58, 118, sec. 7, 49 Stat. 1936, sec. 1, 40
Stat. 220; 46 U.S.C. 570-572, 2, 689, 50 U.S.C.
191, EO 10173, EO 10277, EO 10352, 3 CFR, 1949-
1953 Comp. pp. 356, 778, 873.

SOURCE: CGFR 56-15, 21 FR 2940, May 3,
1956, unless otherwise noted.

§125.01 Commandant.

The term Commandant means Com-
mandant of the Coast Guard.

§125.03 District Commander.

The term District Commander means
the officer of the Coast Guard des-
ignated by the Commandant to com-
mand a Coast Guard District.

§125.05 Captain of the Port.

The term Captain of the Port means
the officer of the Coast Guard, under
the command of a District Commander,
so designated by the Commandant for
the purpose of giving immediate direc-
tion to Coast Guard law enforcement
activities within the general proximity
of the port in which he is situated.

§125.06 Western rivers.

The term western rivers as used in the
regulations in this subchapter shall in-
clude only the Red River of the North,
the Mississippi River and its tribu-
taries above the Huey P. Long Bridge,
and that part of the Atchafalaya River
above its junction with the
Plaquemine-Morgan City alternate wa-
terway.

[CGFR 57-52, 22 FR 10301, Dec. 20, 1957]

§125.07 Waterfront facility.

The term waterfront facility as used in
this subchapter, means all piers,
wharves, docks, and similar structures
to which vessels may be secured, build-
ings on such structures or contiguous
to them, and equipment and materials
on such structures or in such buildings.

§125.08 Great Lakes.

The term Great Lakes as used in the
regulations in this subchapter shall in-
clude the Great Lakes and their con-
necting and tributary waters.

[CGFR 57-52, 22 FR 10301, Dec. 20, 1957]

§125.09 Identification credentials.

The term ldentification credentials as
used in this subchapter, means any of
the following:

(a) Coast Guard Port Security Card
(Form CG 2514).



§125.11

(b) Merchant Mariner’s Document.

(c) Armed Forces ldentification Card.

(d) ldentification credentials issued
by Federal Law enforcement and intel-
ligence agencies to their officers and
employees (e. g., Department of the
Treasury, Department of Justice, Fed-
eral Communications Commission).

(e) ldentification credentials issued
to public safety officials (e. g., police,
firemen) when acting within the scope
of their employment.

(f) Such other identification as may
be approved by the Commandant from
time to time.

[CGD 56-15, 21 FR 2940, May 3, 1956, as amend-
ed by CGD 77-228, 43 FR 53427, Nov. 16, 1978]

§125.11 Form of Coast Guard Port Se-
curity Card.

The Coast Guard Port Security Card
issued by the Coast Guard under the
provisions of this subchapter shall be a
laminated card bearing photograph,
signature, fingerprint, and personal de-
scription of the holder, and other perti-
nent data.

§125.12 Period of validity of Coast
Guard Port Security Cards.

(@) The Coast Guard Port Security
Card (Form CG-2514) shall be valid for
a period of eight years from the date of
issuance thereof unless sooner sus-
pended or revoked by proper authority.
On the first day after eight years from
the date of issuance, the Coast Guard
Port Security Card (Form CG-2514) is
hereby declared invalid and shall be
considered null and void for all pur-
poses.

(b) The holder of a Coast Guard Port
Security Card, which is about to expire
or has expired, may apply for a new
Coast Guard Port Security Card in ac-
cordance with the procedures set forth
in §125.21. In the event the applicant’s
Coast Guard Port Security Card has ex-
pired, such card shall accompany the
application for a new Coast Guard Port
Security Card. In the event the appli-
cant is holding a valid Coast Guard
Port Security Card at the time he sub-
mits his application for a new card,
such person shall surrender the old or
expired Coast Guard Port Security
Card at the time he is issued a new
Coast Guard Port Security Card. In the
event the old Coast Guard Port Secu-

33 CFR Ch. I (7-1-00 Edition)

rity Card was lost, stolen, or destroyed,
then the applicant shall comply with
the provisions in §125.51, regarding the
replacement of a lost Coast Guard Port
Security Card and the new card issued
as a replacement for a lost card which
has expired or is about to expire shall
bear a current issuance date.

[CGFR 58-52, 23 FR 9751, Dec. 18, 1958]

§125.13 Captain of the Port Identifica-
tion Cards.

Captain of the Port Identification
Cards issued under the form designa-
tion “Form CG 2514 prior to the revi-
sion of August 1950 were declared in-
valid by a notice published in the FED-
ERAL REGISTER on September 11, 1946
(11 FR 10103), which declaration is here-
by reaffirmed.

§125.15 Access to waterfront facilities,
and port and harbor areas, includ-
ing vessels and harbor craft there-
in.

(@) The Commandant will, from time
to time, direct Captains of the Port of
certain ports to prevent access of per-
sons who do not possess one or more of
the identification credentials listed in
§125.09 to those waterfront facilities,
and port and harbor areas, including
vessels and harbor craft therein, where
the following shipping activities are
conducted:

(1) Those vital to the Military De-
fense Assistance Program.

(2) Those pertaining to the support of
U.S. military operations.

(3) Those pertaining to loading and
unloading explosives and other dan-
gerous cargo.

(4) Those essential to the interests of
national security and defense, to pre-
vent loss, damage or injury, or to in-
sure the observance of rights and obli-
gations of the United States.

(b) No person who does not possess
one of the identification credentials
aforesaid shall enter or remain in such
facilities, or port or harbor areas, in-
cluding vessels and harbor craft there-
in.

(c) The Captain of the Port shall give
local public notice of the restriction of
access to waterfront facilities, and port
and harbor areas, including vessels and
harbor craft therein, as far in advance
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as practicable, and shall cause such fa-
cilities and areas to be suitably
marked as to such restriction.

[CGFR 56-15, 21 FR 2940, May 3, 1956, as
amended by CGFR 58-43, 23 FR 8542, Nov. 1,
1958]

§125.17 Persons eligible for
Guard Port Security Cards.

(a) Only the following persons may be
issued Coast Guard Port Security
Cards:

(1) Persons regularly employed on
vessels or on waterfront facilities.

(2) Persons having regular public or
private business connected with the op-
eration, maintenance, or administra-
tion of vessels, their cargoes, or water-
front facilities.

(b) A holder of a Merchant Mariner’s
Document shall not be issued a Port
Security Card, unless his Merchant
Mariner’s Document is surrendered to
the Coast Guard. In this connection,
see §125.09.

[CGFR 62-39, 27 FR 11259, Nov. 15, 1962, as
amended by CGD 77-228, 43 FR 53427, Nov. 16,
1978]

Coast

§125.19 Standards.

Information concerning an applicant
for a Coast Guard Port Security Card,
or a holder of such card, which may
preclude a determination that his char-
acter and habits of life are such as to
warrant the belief that his presence on
waterfront facilities, and port and har-
bor areas, including vessels and harbor
craft therein, would not be inimical to
the security of the United States, shall
relate to the following:

(a) Advocacy of the overthrow or al-
teration of the Government of the
United States by unconstitutional
means.

(b) Commission of, or attempts or
preparations to commit, an act of espi-
onage, sabotage, sedition or treason, or
conspiring with, or aiding or abetting
another to commit such an act.

(c) Performing, or attempting to per-
form, duties or otherwise acting so as
to serve the interests of another gov-
ernment to the detriment of the United
States.

(d) Deliberate unauthorized disclo-
sure of classified defense information.

(e) [Reserved]

§125.21

(f) Having been adjudged insane, hav-
ing been legally committed to an in-
sane asylum, or treated for serious
mental or neurological disorder, with-
out evidence of cure.

(g) Having been convicted of any of
the following offenses, indicative of a
criminal tendency potentially dan-
gerous to the security of such water-
front facilities and port and harbor
areas, including vessels and harbor
craft therein; arson, unlawful traf-
ficking in drugs, espionage, sabotage,
or treason.

(h) Drunkenness on the job or addic-
tion to the use of narcotic drugs, with-
out adequate evidence of rehabilita-
tion.

(i) Illegal presence in the United
States, its territories or possessions;
having been found finally subject to de-
portation order by the United States
Immigration and Naturalization Serv-
ice.

[CGFR 56-15, 21 FR 2940, May 3, 1956, as
amended by 37 FR 23422, Nov. 3, 1972]

§125.21 Applications.

(a)(1) Application for a Coast Guard
Port Security Card shall be made under
oath in writing and shall include appli-
cant’s answers in full to inquiries with
respect to such matters as are deemed
by the Commandant to be pertinent to
the standards set forth in §125.19, and
to be necessary for a determination
whether the character and habits of
life of the applicant are such as to war-
rant the belief that his presence on wa-
terfront facilities, and port and harbor
areas, including vessels and harbor
craft therein, would not be inimical to
the security of the United States.

(2) The application also shall include
applicant’s complete identification,
citizenship record, personal descrip-
tion, military record, if any, and a
statement of the applicant’s sponsor
certifying the applicant’s employment
or union membership and that appli-
cant’s statements are true and correct
to the best of sponsor’s knowledge.

(3) The application shall be accom-
panied by two unmounted, dull finish
photographs, 1 inch x 1%s inches, of
passport type, taken within one year of
the date of application. The photo-
graph shall show the full face with the
head uncovered and shall be a clear and



§125.23

satisfactory likeness of the applicant.
It shall portray the largest image of
the head and upper shoulders possible
within the dimensions specified.

(4) Fingerprint records on each appli-
cant shall be taken by the Coast Guard
at the time application is submitted.

(5) The applicant shall present satis-
factory proof of his citizenship.

(6) The applicant shall indicate the
address to which his Coast Guard Port
Security Card can be delivered to him
by mail. Under special circumstances
the applicant may arrange to call in
person for the Coast Guard Port Secu-
rity Card.

(7) The applicant shall present his ap-
plication, in person, to a Coast Guard
Port Security Unit designated to re-
ceive such applications. Such units will
be located in or near each port where
Coast Guard Port Security Cards are
required. Each Captain of the Port
shall forward promptly to the Com-
mandant each application for a Coast
Guard Port Security Card received by
him.

(b) If an applicant fails or refuses to
furnish the required information or to
make full and complete answer with re-
spect to all matters of inquiry, the
Commandant shall hold in abeyance
further consideration of the applica-
tion, and shall notify the applicant
that further action will not be taken
unless and until the applicant fur-
nishes the required information and
fully and completely answers all in-
quiries directed to him.

[CGFR 59-63, 25 FR 1589, Feb. 24, 1960]

§125.23 United States citizens.

Acceptable evidence of United States
citizenship is described in this section
in the order of its desirability; how-
ever, the Coast Guard will reject any
evidence not believed to be authentic;

(a) Birth certificate or certified copy
thereof.

(b) Certificate of naturalization. This
shall be presented by all persons claim-
ing citizenship through naturalization.

(c) Baptismal certificate or parish
record recorded within one year after
birth.

(d) Statement of a practicing physi-
cian certifying that he attended the
birth and that he has a record in his
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possession showing the date and place
of birth.

(e) United States passport.

(f) A commission in one of the armed
forces of the United States, either reg-
ular or reserve; or satisfactory docu-
mentary evidence of having been com-
missioned in one of the armed forces
subsequent to January 1, 1936, provided
such commission or evidence shows the
holder to be a citizen.

(g) A continuous discharge book, or
Merchant Mariner’s Document issued
by the Coast Guard which shows the
holder to be a citizen of the United
States.

(h) If an applicant claiming to be a
citizen of the United States submits a
delayed certificate of birth issued
under a State’s seal, it may be accept-
ed as prima facie evidence of citizen-
ship if no one of the requirements in
paragraphs (a) through (g) of this sec-
tion can be met by the applicant and in
the absence of any collateral facts indi-
cating fraud in its procurement.

(i) If no one of the requirements in
paragraphs (a) through (h) of this sec-
tion can be met by the applicant, he
should make a statement to that ef-
fect, and in an attempt to establish
citizenship, he may submit for consid-
eration data of the following character:

(1) Report of the Census Bureau
showing the earliest record of age or
birth available. Request for such infor-
mation should be addressed to the Di-
rector of the Census, Suitland, Md.
20233. In making such request, definite
information must be furnished the Cen-
sus Bureau as to the place of residence
when the first census was taken after
the birth of the applicant, giving the
name of the street and the number of
the house, or other identification of
place where living, etc.; also names of
parents or the names of other persons
with whom residing on the date speci-
fied.

(2) School records, immigration rec-
ords, or insurance policies (the latter
must be at least 10 years old).

§125.25 Aliens.

Alien registration records together
with other papers and documents
which indicated the country of which
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the applicant is a citizen shall be ac-
cepted as evidence of citizenship in a
foreign nation.

§125.27 Sponsorship of applicant.

Applications for a Coast Guard Port
Security Card shall not be accepted un-
less sponsored. The applicant shall be
sponsored by an authorized official of
applicant’s employer or by an author-
ized official of applicant’s labor union.
Each company and each labor union
concerned shall file with the appro-
priate Captain of the Port a list of offi-
cials of the company or union who are
authorized to sponsor applicants. Other
sponsorship may be accepted where the
circumstances warrant.

§125.29 Insufficient information.

(a)(1) If, in the judgment of the Com-
mandant, an application does not con-
tain sufficient information to enable
him to satisfy himself that the char-
acter and habits of life of the applicant
are such to warrant the belief that his
presence on waterfront facilities, and
port and harbor areas, including ves-
sels and harbor craft herein, would not
be inimical to the security of the
United States, the Commandant may
require the applicant to furnish, under
oath in writing or orally, such further
information as he deems pertinent to
the standards set forth in §125.19 and
necessary to enable him to make such
a determination.

(2) If an applicant fails or refuses to
furnish such additional information,
the Commandant shall hold in abey-
ance further consideration of the appli-
cation, and shall notify the applicant
that further action will not be taken
unless and until the applicant fur-
nishes such information.

(b) Upon receipt, the application and
such further information as the Com-
mandant may have required shall be
referred, except in those instances
where action on an application is held
in abeyance pursuant to §125.21(b) or to
paragraph (a)(2) of this section, to a
committee composed of a representa-
tive of the Legal Division, of the Mer-
chant Vessel Personnel Division and of
the Intelligence Division, Coast Guard
Headquarters. The committee shall
prepare an analysis of the available in-
formation and shall make rec-
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ommendations for action by the Com-
mandant.

[CGFR 59-63, 25 FR 1589, Feb. 24, 1960]

§125.31 Approval of applicant by Com-
mandant.

(a) If the Commandant is satisfied
that the character and habits of life of
the applicant are not such as to war-
rant the belief that his presence on wa-
terfront facilities, and port and harbor
areas, including vessels and harbor
craft therein, would be inimical to the
security of the United States, he will
direct that a Coast Guard Port Secu-
rity Card be issued to the applicant.

(b) If the Commandant is not satis-
fied that the character and habits of
life of the applicant are such as to war-
rant the belief that his presence on wa-
terfront facilities, and port and harbor
areas, including vessels and harbor
craft therein, would not be inimical to
the security of the United States, he
will notify the applicant in writing as
provided for in §125.35.

§125.33 Holders of Coast Guard Port
Security Cards.

(a) Whenever the Commandant is not
satisfied that the character and habits
of life of a holder of a Coast Guard Port
Security Card are such as to warrant
the belief that his presence on water-
front facilities and port and harbor
areas, including vessels and harbor
craft therein, would not be inimical to
the security of the United States, he
will request the holder to furnish,
under oath in writing, such informa-
tion as he deems pertinent and nec-
essary for a determination on this
issue.

(b) If the holder fails or refuses to
furnish such information within thirty
(30) days after receipt of the Com-
mandant’s request, the Commandant
may issue the written notice provided
for in §125.35(a).

(c) The holder’s failure or refusal to
furnish such information shall preclude
a determination that the holder’s char-
acter and habits of life are such as to
warrant the belief that his presence on
waterfront facilities, and port and har-
bor areas, including vessels and harbor
craft therein, would not be inimical to
the security of the United States.
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(d) Upon receipt of such information
as the Commandant may have re-
quired, the procedure prescribed in
§125.29(b) shall be followed.

(e) If the Commandant is satisfied
that the character and habits of life of
the holder are such as to warrant the
belief that his presence on waterfront
facilities, and port and harbor areas,
including vessels and harbor craft
therein, would not be inimical to the
security of the United States, he shall
notify the holder accordingly.

(f) If the Commandant is not satisfied
that the character and habits of life of
the holder are such as to warrant the
belief that his presence on waterfront
facilities, and port and harbor areas,
including vessels and harbor craft
therein, would not be inimical to the
security of the United States, he shall
notify the holder in writing as provided
for in §125.35.

[CGFR 59-63, 25 FR 1589, Feb. 24, 1960]

§125.35 Notice by Commandant.

(a) The notice provided for in §§125.31
and 125.33 shall contain a statement of
the reasons why the Commandant is
not satisfied that the character and
habits of life of the applicant or holder
are such as to warrant the belief that
his presence on waterfront facilities,
and port and harbor areas, including
vessels and harbor craft therein, would
not be inimical to the security of the
United States. Such notice shall be as
specific and detailed as the interests of
national security shall permit and
shall include pertinent information
such as names, dates, and places in
such detail as to permit reasonable an-
swer.

(b) The applicant or holder shall have
20 days from the date of receipt of the
notice of reasons to file written answer
thereto. Such answer may include
statements or affidavits by third par-
ties or such other documents or evi-
dence as the applicant or holder deems
pertinent to the matters in question.

(c) Upon receipt of such answer the
procedure prescribed in §125.29(b) shall
be followed.

(d) If the Commandant is satisfied
that the character and habits of life of
the applicant or holder are such as to
warrant the belief that his presence on
waterfront facilities, and port and har-
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bor areas, including vessels and harbor
craft therein, would not be inimical to
the security of the United States, he
shall, in the case of an applicant, direct
that a Coast Guard Port Security Card
be issued to the applicant, or, in the
case of a holder, notify him accord-
ingly.

(e) If the Commandant is not satis-
fied that the applicant’s or holder’s
character and habits of life are such as
to warrant the belief that his presence
on waterfront facilities, and port and
harbor areas, including vessels and har-
bor craft therein, would not be inimical
to the security of the United States,
the Commandant shall refer the matter
to a Hearing Board for hearing and rec-
ommendation in accordance with the
provisions of this part.

§125.37

The Commandant may establish a
Hearing Board in each Coast Guard
District. The Commandant shall des-
ignate for each Hearing Board a Chair-
man, who shall be, so far as prac-
ticable, an officer of the Coast Guard.
The Commandant shall designate, so
far as practicable, a second member
from a panel of persons representing
labor named by the Secretary of Labor,
and a third member from a panel of
persons  representing management
named by the Secretary of Labor.

§125.39

Whenever the Commandant refers a
matter to a Hearing Board, the Chair-
man shall:

(a) Fix the time and place of the
hearing;

(b) Inform the applicant or holder of
the names of the members of the Hear-
ing Board, their occupations, and the
businesses or organizations with which
they are affiliated, of his privilege of
challenge, and of the time and place of
the hearing;

(c¢) Inform the applicant or holder of
his privilege to appear before the Hear-
ing Board in person or by counsel or
representative of his choice, and to
present testimonial and documentary
evidence in his behalf, and to cross-ex-
amine any witnesses appearing before
the Board; and

(d) Inform the applicant or holder
that if within 10 days after receipt of

Hearing Boards.

Notice by Hearing Board.
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the notice he does not request an op-
portunity to appear before the Hearing
Board, either in person or by counsel or
representative, the Hearing Board will
proceed without further notice to him.

§125.41 Challenges.

Within five days after receipt of the
notice described in §125.39 the appli-
cant or holder may request disquali-
fication of any member of the Hearing
Board on the grounds of personal bias
or other cause. The request shall be ac-
companied by an affidavit setting forth
in detail the facts alleged to constitute
grounds for disqualification. The affi-
davit may be supplemented by an oral
presentation if desired. If after due
consideration the Chairman believes a
challenged member is qualified not-
withstanding the challenge, he shall
notify the person who made the chal-
lenge and arrange to proceed with the
hearing. If the person who made the
challenge takes exception to the ruling
of the Chairman, the exception and
data relating to the claim of disquali-
fication shall be made a matter of
record. If the Chairman finds that
there is reasonable ground for disquali-
fication he shall furnish the person
who made the challenge with the name
of an alternate in lieu of the challenged
member and arrange to proceed with
the hearing. In the event the Chairman
is challenged, he shall forthwith notify
the Commandant, furnishing the
grounds for the claim of disqualifica-
tion, and the Commandant shall act
upon the challenge in accordance with
the foregoing procedure. In addition to
the right to challenge for cause, a per-
son who has requested a hearing shall
have two peremptory challenges, one
challenge for the management member
and one challenge for the labor mem-
ber of the Hearing Board. Should the
management member be so challenged,
the person who made the challenge
may elect to have the management
member replaced by another manage-
ment member or by a member not rep-
resenting either management or labor;
if the member peremptorily challenged
represents labor, the person who made
the challenge may elect to have the
labor member replaced by another
labor member or by a member not rep-
resenting either management or labor.
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§125.43 Hearing procedure.

(a) Hearings shall be conducted in an
orderly manner and in a serious, busi-
nesslike atmosphere of dignity and de-
corum and shall be expedited as much
as possible.

(b) The hearing shall be in open or
closed session at the option of the ap-
plicant or holder.

(c) Testimony before the Hearing
Board shall be given under oath or af-
firmation.

(d) The Chairman of the Hearing
Board shall inform the applicant or
holder of his right to:

(1) Participate in the hearing;

(2) Be represented by counsel of his
choice;

(3) Present witnesses and offer other
evidence in his own behalf and in refu-
tation of the reasons set forth in the
Notice of the Commandant; and

(4) Cross-examine any witnesses of-
fered in support of such reasons.

(e) Hearings shall be opened by the
reading of the Notice of the Com-
mandant and the answer thereto. Any
statement and affidavits filed by the
applicant or holder may be incor-
porated in the record by reference.

(f) The Hearing Board may, in its dis-
cretion, invite any person to appear at
the hearing and testify. However, the
Board shall not be bound by the testi-
mony of such witness by reason of hav-
ing called him and shall have full right
to cross-examine the witness. Every ef-
fort shall be made to produce material
witnesses to testify in support of the
reasons set forth in the Notice of the
Commandant, in order that such wit-
nesses may be confronted and cross-ex-
amined by the applicant or holder.

(g) The applicant or holder may in-
troduce such evidence as may be rel-
evant and pertinent. Rules of evidence
shall not be binding on the Hearing
Board, but reasonable restrictions may
be imposed as to the relevancy, com-
petency and materiality of matters
considered. If the applicant or holder
is, or may be, handicapped by the non-
disclosure to him of confidential
sources, or by the failure of witnesses
to appear, the Hearing Board shall take
the fact into consideration.

(h) The applicant or holder or his
counsel or representative shall have
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the right to control the sequence of
witnesses called by him.

(i) The Hearing Board shall give due
consideration to documentary evidence
developed by investigation, including
membership cards, petitions bearing
the applicant’s or holder’s signature,
books, treatises or articles written by
the applicant or holder and testimony
by the applicant or holder before duly
constituted authority.

(J) Complete verbatim stenographic
transcription shall be made of the
hearing by qualified reporters and the
transcript shall constitute a perma-
nent part of the record. Upon request,
the applicant or holder or his counsel
or representative shall be furnished,
without cost, a copy of the transcript
of the hearing.

(k) The Board shall reach its conclu-
sion and base its determination on in-
formation presented at the hearing, to-
gether with such other information as
may have been developed through in-
vestigation and inquiries or made
available by the applicant or holder.

() If the applicant or holder fails,
without good cause shown to the satis-
faction of the chairman, to appear per-
sonally or to be represented before the
Hearing Board, the Board shall proceed
with consideration of the matter.

(m) The recommendation of the
Hearing Board shall be in writing and
shall be signed by all members of the
Board. The Board shall forward to the
Commandant, with its recommenda-
tion, a memorandum of reasons in sup-
port thereof. Should any member be in
disagreement with the majority a dis-
sent should be noted setting forth the
reasons therefor. The recommendation
of the Board, together with the com-
plete record of the case, shall be sent
to the Commandant as expeditiously as
possible.

§125.45 Action by Commandant.

(a) If, upon receipt of the Board’s rec-
ommendation, the Commandant is sat-
isfied that the character and habits of
life of the applicant or holder are such
as to warrant the belief that his pres-
ence on waterfront facilities, and port
and harbor areas, including vessels and
harbor craft therein, would not be in-
imical to the security of the United
States, he shall, in the case of an appli-
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cant, direct that a Coast Guard Port
Security Card be issued to the appli-
cant, or, in the case of a holder, notify
him accordingly.

(b) If, upon receipt of the Board’s rec-
ommendation, the Commandant is not
satisfied that the character and habits
of life of the applicant or holder are
such as to warrant the belief that his
presence on waterfront facilities, and
port and harbor areas, including ves-
sels and harbor craft therein, would
not be inimical to the security of the
United States, the Commandant shall:

(1) In the case of an applicant, notify
him that a Coast Guard Port Security
Card will not be issued to the appli-
cant, or,

(2) In the case of a holder, revoke and
require the surrender of his Coast
Guard Port Security Card.

(c) Such applicant or holder shall be
notified of his right, and shall have 20
days from the receipt of such notice
within which, to appeal under this
part.

§125.47 Appeals.

(a) The Commandant shall establish
at Coast Guard Headquarters, Wash-
ington, DC, an Appeal Board to hear
appeals provided for in this part. The
Commandant shall designate for the
Appeal Board a Chairman, who shall be
so far as practicable, an officer of the
Coast Guard. The Commandant shall
designate, so far as practicable, a mem-
ber from a panel of persons rep-
resenting management nominated by
the Secretary of Labor, and a member
from a panel of persons representing
labor nominated by the Secretary of
Labor. The Commandant shall insure
that persons designated as Appeal
Board members have suitable security
clearance. The Chairman of the Appeal
Board shall make all arrangements in-
cident to the business of the Appeal
Board.

(b) If an applicant or holder appeals
to the Appeal Board within 20 days
after receipt of notice of his right to
appeal under this part, his appeal shall
be handled under the same procedure
as that specified in §125.39, and the
privilege of challenge may be exercised
through the same procedure as that
specified in §125.41.
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(c) Appeal Board proceedings shall be
conducted in the same manner as that
specified in §125.43.

§125.49 Action by Commandant after
appeal.

(a) If, upon receipt of the Appeal
Board’s recommendation, the Com-
mandant is satisfied that the character
and habits of life of the applicant or
holder are such as to warrant the belief
that his presence on waterfront facili-
ties, and port and harbor areas, includ-
ing vessels and harbor craft therein,
would not be inimical to the security
of the United States, he shall, in the
case of an applicant, direct that a
Coast Guard Port Security Card be
issued to the applicant, or in the case
of a holder, notify him accordingly.

(b) If, upon receipt of the Appeal
Board’s recommendation, the Com-
mandant is not satisfied that the char-
acter and habits of life of the applicant
or holder are such as to warrant the be-
lief that his presence on waterfront fa-
cilities, and port and harbor areas, in-
cluding vessels and harbor craft there-
in, would not be inimical to the secu-
rity of the United States, the Com-
mandant shall notify the applicant or
holder that his appeal is denied.

§125.51 Replacement of lost Coast
Guard Port Security Card.

(a) Any person whose Coast Guard
Port Security Card has been stolen,
lost, or destroyed shall report that fact
to a Coast Guard Port Security Unit or
Captain of the Port as soon thereafter
as possible.

(b) A person who has lost a Coast
Guard Port Security Card may apply
for a replacement card by submitting
“An Application for Replacement of
Lost Port Security Card” (Form CG
2685A) to a Coast Guard Port Security
Unit. A replacement will be issued only
after a full explanation of the loss of
the Coast Guard Port Security Card is
made in writing to the Coast Guard
and after a full check is made and au-
thorization is granted by the Com-
mandant.

() Any person to whom a Coast
Guard Port Security Card has been
issued as a replacement for a lost card,
shall immediately surrender the origi-
nal card to the nearest Coast Guard
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Port Security Unit or Captain of the
Port if the original card should be re-
covered.

§125.53 Requirements for credentials;
certain vessels operating on navi-
gable waters of the United States
(including the Great Lakes and
Western Rivers).

(a) Every person desiring access to
vessels, except public vessels, falling
within any of the categories listed
below, as a master, person in charge, or
member of the crew thereof, shall be
required to be in possession of one of
the identification credentials listed in
§125.09.

(1) Towing vessels, barges, and light-
ers operating in the navigable waters
of the continental United States other
than the Great Lakes and Western Riv-
ers.

(2) Harbor craft, such as water taxis,
junk boats, garbage disposal boats,
bum boats, supply boats, repair boats,
and ship cleaning boats, which in the
course of their normal operations serv-
ice or contact vessels, foreign or do-
mestic, public or merchant, in the nav-
igable waters of the continental United
States other than the Great Lakes and
Western Rivers.

(b) The term ‘“master, person in
charge, or member of the crew’ shall
be deemed to include any person who
serves on board in any capacity con-
cerned with the operation, mainte-
nance, or administration of the vessel
or its cargo.

(¢) Where the Coast Guard Port Secu-
rity Card (Form CG 2514) is to be used
as the identification required by para-
graph (a) of this section, application
for such card may be made imme-
diately by the persons concerned. The
issuance of the Coast Guard Port Secu-
rity Card shall be in the form and man-
ner prescribed by §125.11.

(d) At the discretion of the District
Commander any person desiring access
to vessels of the categories named in
this section, who may be required by
the provisions hereof to possess identi-
fication credentials, may be furnished
a letter signed by the District Com-
mander or the Captain of the Port and
this letter shall serve in lieu of a Coast
Guard Port Security Card and will au-
thorize such access for a period not to
exceed 60 days, and such a letter issued
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shall be deemed to be satisfactory iden-
tification within the meaning of
§125.09. The issuance of the letter shall
be subject to the following conditions:

(1) The services of the person are nec-
essary to avoid delay in the operation
of the vessel;

(2) The person does not possess one of
the identification credentials listed in
§125.09.

(3) The person has filed his applica-
tion for a Coast Guard Port Security
Card or submits his application before
the letter is issued; and,

(4) The person has been screened by
the District Commander or Captain of
the Port and such officer is satisfied
concerning the eligibility of the appli-
cant to receive a temporary letter.

[CGFR 56-15, 21 FR 2940, May 3, 1956, as
amended by CGFR 58-51, 21 FR 9339, Nov. 30,
1956]

§125.55 Outstanding Port
Card Applications.

A person who has filed an application
for a Coast Guard Port Security Card
and who did not receive such a docu-
ment prior to May 1, 1956, shall submit
a new application in accordance with
the requirements of this part.

[CGFR 61-54, 26 FR 11862, Dec. 12, 1961]

§125.57
nied.
A person who has been denied a Coast
Guard Port Security Card before May
1, 1956, may file a new application for
such a document in accordance with
the requirements of this part.

PART 126—HANDLING OF CLASS 1
(EXPLOSIVE)  MATERIALS OR
OTHER DANGEROUS CARGOES
WITHIN OR CONTIGUOUS TO
WATERFRONT FACILITIES

Security

Applications previously de-

Sec.

126.01
126.05
126.07
126.09

General definitions.

Designated waterfront facility.

Dangerous cargo.

Designated dangerous cargo.

126.10 Cargo of particular hazard.

126.11 Waiver authority based on local or
unusual conditions.

126.13 Designation of waterfront facilities.

126.15 Conditions for designation as des-
ignated waterfront facility.
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126.16 Conditions for designating a ‘“‘facility
of particular hazard.”

126.17 Permits required for handling des-
ignated dangerous cargo.

126.19 Issuance of permits for handling des-
ignated dangerous cargo.

126.21 Permitted transactions.

126.23 Termination or suspension of per-
mits.

126.25 Penalties for handling designated
dangerous cargo without permit.

126.27 General permit for handling dan-
gerous cargo.

126.28 Ammonium nitrate, ammonium ni-
trate fertilizers, fertilizer mixtures, or
nitro carbo nitrate; general provisions.

126.29 Supervision and control of dangerous
cargo.

126.31 Termination or suspension of general
permit.

126.33 Penalties for handling dangerous
cargo without permit.

126.35 Primary responsibility.

126.37 Separability.

AUTHORITY: 33 U.S.C. 1231; 49 CFR 1.46.

§126.01 General definitions.

Commandant means the Commandant
of the United States Coast Guard.

Captain of the Port (COTP) means the
officer of the Coast Guard, under the
command of a District Commander, so
designated by the Commandant for the
purpose of giving immediate direction
to Coast Guard law enforcement activi-
ties within an assigned area.

District Commander means the officer
of the Coast Guard designated by the
Commandant to command a Coast
Guard District.

Net tons means the net weight of a
materials in tons.

Net weight means a measure of weight
referring only to the contents of a
package, tank or container and does
not include the weight of any pack-
aging material, or containing devices.

Waterfront facility means all piers,
wharves, docks, and similar structures
to which a vessel may be secured; areas
of land, water, or land and water under
and in immediate proximity to them;
buildings on such structures or contig-
uous to them and equipment and mate-
rials on such structures or in such
buildings. This term does not include
facilities directly operated by the De-
partment of Defense.

[CGD 78-023, 44 FR 4642, Jan. 22, 1979]
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§126.05 Designated waterfront facility.

(a) Designated waterfront facility.
The term designated waterfront facility
means a waterfront facility designated
by §126.13 for the handling and storage
of, and for vessel loading and dis-
charging of: any hazardous material
subject to the Dangerous Cargoes Reg-
ulations in 46 CFR part 148; and any
hazardous material subject to the Haz-
ardous Materials Regulations (49 CFR
parts 170-179), except for those mate-
rials preceded by an “A” in the Haz-
ardous Materials Table, in 49 CFR
172.101 and for those materials carried
as bulk liquids.

(b) Facility of particular hazard means
a designated waterfront facility that is
authorized to handle a cargo of par-
ticular hazard, as defined in §126.10.

[CGD 78-023, 44 FR 4642, Jan. 22, 1979, as
amended by CGD 75-238, 44 FR 63675, Nov. 5,
1979; CGD 75-238, 45 FR 57393, Aug. 28, 1980;
CGD 78-038, 53 FR 3376, Feb. 7, 1988; CGD 86—
034, 55 FR 36252, Sept. 4, 1990; CGD 92-050, 59
FR 39965, Aug. 5, 1994; CGD 88-049, 60 FR
39794, Aug. 3, 1995]

§126.07 Dangerous cargo.

The term dangerous cargo means all
explosives and other hazardous mate-
rials or cargo covered by—

(a) Dangerous Cargoes, 46 CFR part
148; or

(b) Hazardous Materials, 49 CFR
parts 170-179, except for those mate-
rials preceded by an “A’ in the haz-
ardous Materials Table, 49 CFR 172.101.

[CGD 78-023, 44 FR 4643, Jan. 22, 1979, as
amended by CGD 86-034, 55 FR 36252, Sept. 4,
1990; CGD 92-050, 59 FR 39965, Aug. 5, 1994]

§126.09 Designated dangerous cargo.

The term designated dangerous cargo
means Division 1.1 and 1.2 explosives,
as defined in 49 CFR 173.50.

[CGD 92-050, 59 FR 39965, Aug. 5, 1994]

§126.10 Cargo of particular hazard.

Cargo of particular hazard means any
of the following:

(a) Division 1.1 or 1.2 explosives, as
defined in 49 CFR 173.50.

(b) Oxidizing material or blasting
agent for which a permit is required
under 49 CFR 176.415.

(c) Highway route controlled quan-
tity radioactive material, as defined in
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49 CFR 173.403(1), or Fissile Class IlI
shipments of fissile radioactive mate-
rial, as defined in 49 CFR 173.455(a)(3).

[CGD 75-238, 45 FR 57394, Aug. 28, 1980, as
amended by CGD 84-039, 50 FR 8613, Mar. 4,
1985; CGD 78-038, 53 FR 3376, Feb. 7, 1988; CGD
86-034, 55 FR 36252, Sept. 4, 1990; CGD 92-050,
59 FR 39965, Aug. 5, 1994; CGD 88-049, 60 FR
39794, Aug. 3, 1995]

§126.11 Waiver authority based on
local or unusual conditions.

Whenever the Commandant, the Dis-
trict Commander, or the Captain of the
Port finds that the application of any
provisions contained in §§126.15 and
126.16 is not necessary to the safety or
security of the port and vessels and wa-
terfront facilities therein, or that its
application is not practical because of
local conditions or because the mate-
rials or personnel required for compli-
ance are not available, or because the
requirements of the national defense
justify a departure from such provi-
sion, the Commandant, the District
Commander, or the Captain of the Port
may waive compliance with such provi-
sion, to the extent and under such re-
quirements as they determine.

[CGD 78-023, 44 FR 4643, Jan. 22, 1979]

§126.13 Designation of waterfront fa-
cilities.

(a) Waterfront facilities which fulfill
the conditions required in §126.15, un-
less waived under provisions of §126.11,
and only such waterfront facilities are
designated for the handling, storing,
stowing, loading, discharging, or trans-
porting of dangerous cargo, subject to
compliance with other applicable re-
quirements and provisions set forth in
this part.

(b) Handling, storing, stowing, load-
ing, discharging, or transporting dan-
gerous cargo at any waterfront facility
other than one designated by this sec-
tion is hereby prohibited, and violation
of this prohibition will subject the vio-
lator to the civil or criminal penalties
provided in section 13 of the Ports and
Waterways Safety Act (33 U.S.C. 1232).

[CGFR 57-52, 22 FR 10302, Dec. 20, 1957, as
amended by CGD 78-023, 44 FR 4643, Jan. 22,
1979]
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§126.15 Conditions for designation as
designated waterfront facility.

The conditions referred to in §126.13
for designation of a waterfront facility
for the purpose of handling, storing,
stowing, loading, discharging, or trans-
porting of dangerous cargo shall be as
follows:

(a) Guards. That guards are provided
by the owner or operator of the water-
front facility for the protection thereof
in such numbers and of such qualifica-
tions as to assure adequate surveil-
lance, prevent unlawful entrance, de-
tect fire hazards, and check the readi-
ness of protective equipment.

(b) Smoking. That smoking is prohib-
ited on the waterfront facility except
at such portions thereof as may be des-
ignated by the owner or operator there-
of: Provided, That smoking in such
areas shall only be permitted in ac-
cordance with local ordinances and reg-
ulations and that signs are conspicu-
ously posted marking such authorized
smoking areas and that ‘““No Smoking”
signs are conspicuously posted else-
where on the waterfront facility.

(c) Welding or hot work. Oxyacetylene
or similar welding or burning or other
hot work including electric welding or
the operation of equipment is prohib-
ited on waterfront facilities or on ves-
sels moored thereto, during the han-
dling, storing, stowing, loading, dis-
charging, or transporting of explosives.
Such work may not be conducted on
waterfront facilities or vessels moored
thereto while either the facility or ves-
sel is handling, storing, stowing, load-
ing, discharging, or transporting dan-
gerous cargo without the specific ap-
proval of the Captain of the Port.

(d) Trucks and other motor vehicles.
That trucks and other motor vehicles
are not permitted to remain or park
upon the waterfront facility except
under the following conditions:

(1) When actually awaiting oppor-
tunity to load or discharge cargo, ship
supplies, or passengers and is attended
by a driver.

(2) When loading or discharging tools,
equipment or materials incident to
maintenance, repair, or alterations and
is attended by a driver.

(3) When the vehicle is headed toward
an unimpeded exit and is attended by a
driver.
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(4) When a vehicle is handled and
stored as an item of cargo.

(5) When parking areas are des-
ignated and permitted in accordance
with local ordinances and regulations
and provided no fire lanes are blocked
nor exits impeded by their presence,
passenger vehicles may be parked in
such portions of the waterfront facility
as may be designated and marked off
by the owner or operator.

(e) Pier automotive equipment. That
tractors, stackers, lift trucks, hoisters
and other equipment driven by internal
combustion engines used on the water-
front facility are of such construction
and condition and free from excess
grease, oil, or lint as not to constitute
a fire hazard; that each unit of such
equipment is provided with an ap-
proved type fire extinguisher attached,
except where waterfront facilities are
provided with fire extinguishers ap-
proved by the Captain of the Port, as
being adequate in numbers, type and
location for additional protection of
pier automotive equipment; that, when
not in use, such equipment is stored in
a safe manner and location; that gaso-
line or other fuel used for such equip-
ment is stored and handled in accord-
ance with accepted safe practices and
is not stored on the waterfront facility,
except in conformity with paragraph
(g) of this section; and that refueling of
such equipment or any vehicle is pro-
hibited on any pier or wharf within the
waterfront facility.

(f) Rubbish and waste materials. That
the waterfront facility is free from rub-
bish, debris, and waste materials.
Burning rubbish in an open fire on a
waterfront facility is prohibited.

(g) Maintenance stores and supplies.
That supplies classified as dangerous
by the provisions of the Hazardous Ma-
terials Regulations (49 CFR 170-179) ex-
cept those materials preceded by an
“A” in the Hazardous Materials Table,
49 CFR 172.101, to be used in connection
with operation or maintenance of the
property or facility, are not stored on
any pier or wharf within the waterfront
facility and are not stored elsewhere on
the waterfront facility except in
amounts necessary for normal current
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operating conditions; that these sup-
plies are stored in a compartment re-
mote from combustible material, con-
structed so as to be readily accessible
and provide safe storage; that storage
compartments are kept clean and
maintained free of scrap materials,
empty containers, soiled wiping rags,
waste, and other debris; that covered
metal containers are provided for dis-
posal of used wiping cloths and are
emptied at the end of each working
day; and that clothing lockers are
maintained clean and orderly and prop-
erly ventilated.

(h) Electric wiring. That new installa-
tions of electric wiring and equipment
are made in accordance with accepted
safe practices (conformity with the re-
quirements of the National Electric
Code (current edition) and the require-
ments of applicable local regulations
shall be deemed evidence of compliance
with such accepted safe practices); that
materials, fittings, and devices are of
type and character approved for the in-
tended use by Underwriters Labora-
tories, Inc., Associated Factory Mutual
Laboratories, or United States Na-
tional Bureau of Standards; that exist-
ing electric wiring is maintained in a
safe condition, free of defects or modi-
fications which may cause fire or per-
sonal injury; that defective or dan-
gerous wiring, equipment, and devices
are permanently disconnected from
sources of energy.

(i) Heating equipment and open fires.
That heating equipment is safely in-
stalled and maintained in good oper-
ating condition; that adequate clear-
ances to prevent undue heating of near-
by combustible materials are main-
tained between heating appliances,
chimneys, stove pipes, gas vents, or
other heat producing elements, and
any combustible materials of the floor,
walls, partitions or roofs; that in gen-
eral, clearances are such that contin-
uous operation of the heat producing
device at full capacity will not increase
the temperature of nearby woodwork
more than 90° above the ambient tem-
perature; that, where necessary to pre-
vent contact with movable combustible
materials, heating appliances are en-
closed or screened; that spark arresters
are provided on chimneys or appliances
burning solid fuel used in locations
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where sparks constitute a hazard to
nearby combustible materials. Open
fires or fires in barrels, drums, or simi-
lar apparatus are prohibited. (As a
guide to safe installation of heating
equipment, the appropriate chapters of
the National Board of Fire Under-
writers Building Code (current edition)
are recommended.)

(J) Fire extinguishing equipment. That
fire extinguishing appliances are made
available in adequate quantities, loca-
tions, and types; that first aid fire ap-
pliances are installed and maintained
in accordance with accepted safe prac-
tices (conformity with the require-
ments prescribed in the current
‘“‘Standards for the Installation, Main-
tenance and Use of Portable Fire Ex-
tinguishers,” issued by the National
Fire Protection Association, shall be
deemed evidence of compliance with
such accepted safe practices); that fire
extinguishing equipment, fire alarm
systems and devices, and fire doors and
other safety equipment are maintained
in good operating condition at all
times; that provision is made so that,
when hazards arise which require such
precaution, emergency hose lines will
be led out and other emergency fire-
fighting equipment will be placed im-
mediately adjacent to such hazards.

(k) Marking of fire appliance locations.
That the locations of all fire appli-
ances, including hydrants, standpipe
and hose stations, fire extinguishers,
and fire alarm boxes, are conspicuously
marked; and that ready accessibility to
such appliances is maintained.

(I) Lighting. That subject to applica-
ble dimout and blackout regulations,
such waterfront facility is adequately
illuminated during the handling, stor-
ing, stowing, loading, discharging or
transporting of dangerous cargo there-
on; and that kerosene and gasoline
lamps and lanterns are not used on
such waterfront facility.

(m) Arrangement of cargo, freight, mer-
chandise or material. That cargo,
freight, merchandise or material is ar-
ranged on the waterfront facility ac-
cording to the individual structure of
such facility, in a manner to permit
complete access for the purpose of fire
extinguishment; that, except on facili-
ties used primarily for the transfer of
railroad or highway vehicles to or from
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cargo vessels and carfloats; cargo,
freight, merchandise or other material
is placed on the waterfront facility in
accordance with the following:

(1) At least two feet of clear and open
space shall be maintained free of rub-
bish, dunnage, or other obstructions
between cargo, freight, merchandise, or
other material piles and both sides of
the walls of the waterfront facility, fire
walls or fire stops in enclosed water-
front facilities. This distance shall be
measured from the most prominent
projection of the wall such as studding,
bracings, or other obstructions that
are part of the structure. In an
unenclosed facility, 2 feet of clear and
open space shall be maintained free of
rubbish, dunnage, or other obstructions
between cargo, freight, merchandise or
other materials and the sides of the
pier.

(2) Inflammable or combustible
cargo, freight, merchandise or mate-
rial, not including bulk cargo, shall not
be tiered higher than 12 feet. All cargo,
freight, merchandise or other mate-
rials including inflammable or combus-
tible cargo, freight, merchandise or
materials shall be so tiered as to main-
tain a clearance between the upper
level of the top tier and trusses, beams,
girders, or other structural members of
not less than 36", and between such
upper level and sprinkler heads a clear-
ance of at least 12" shall be maintained.

(3) There shall be maintained at least
four feet of clear and open operating
space around any fire alarm box, stand-
pipe, fire hose, sprinkler valve, fire
door, deck hatch, or first-aid fire appli-
ance.

(4) When first-aid fire appliances,
alarm boxes, other safety equipment or
deck hatches are located in a space sur-
rounded by cargo, freight, merchan-
dise, or other materials, there shall be
maintained a straight, free, and open
space at least three feet in width run-
ning therefrom to the center aisle. This
space shall be kept clear of all rubbish,
dunnage, and other obstruction.

(5) A main aisle of at least twenty
feet in width shall be maintained the
entire length of the waterfront facility
if control of fire requires trucks to
come on the pier. The aisle may be re-
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duced to eight feet in width if such ac-
cess by fire trucks is not required.

(6) Cross aisles, at least five (5) feet
wide and straight shall be maintained
at intervals not exceeding seventy-five
(75) feet, and extending to the side of
the waterfront facility.

(n) Adequacy of guarding, fire extin-
guishing equipment, and lighting. That
the word ‘“‘adequate’, as used in para-
graphs (a), (j), and (1) of this section
with respect to guarding, fire extin-
guishing equipment, and lighting, re-
spectively, means that determination
which a reasonable person would make
under the circumstances of the par-
ticular case. Unless there is gross non-
compliance, the judgment and deter-
mination of the operator of the facility
will be acceptable as fulfilling the re-
quirements unless and until the Cap-
tain of the Port inspects the facility
and notifies the operator thereof in
writing in what respect the guarding,
fire extinguishing equipment, or light-
ing, is deemed inadequate and affords
such operator an opportunity to cor-
rect the deficiency.

[CGFR 51-37, 16 FR 8677, Aug. 28, 1951]

EDITORIAL NOTE: For FEDERAL REGISTER cCi-
tations affecting §126.15, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§126.16 Conditions for designating a
“facility of particular hazard.”

(a) Basic requirements. The facility
shall comply with all the conditions in
§126.15 except where specifically
waived by §126.11.

(b) Warning alarms. Warning alarms
shall be installed at the waterside of
such a facility to warn approaching or
transiting water traffic of immediate
danger in the event of fire or cargo re-
lease. Warning alarms shall be of the
siren type, or the emergency rotating
flashing light type, and be of sufficient
intensity to be heard, or seen, a dis-
tance of 1 mile during normal facility
working conditions. The alarm signal
shall not conflict with local municipal
prescription.

[CGFR 67-93, 32 FR 20774, Dec. 23, 1967]
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§126.17 Permits required for handling
designated dangerous cargo.

Designated dangerous cargo may be
handled, loaded, discharged, or trans-
ported at any designated waterfront fa-
cility only if a permit therefor has
been issued by the Captain of the Port.
This permit requirement may be
waived, at the discretion of the Captain
of the Port, when such cargoes are con-
tained within railroad cars or highway
vehicles which are moved on or across
a waterfront facility used primarily for
the transfer of railroad cars or highway
vehicles to or from a railroad or high-
way vehicle ferry or carfloat; provided
such designated cargoes are not re-
moved from, or placed in, the railroad
car or highway vehicle while it is in or
on such waterfront facility.

[CGFR 58-43, 23 FR 8542, Nov. 1, 1958]

§126.19 Issuance of permits for han-
dling designated dangerous cargo.

Upon the application of the owners or
operators of a designated waterfront
facility or of their authorized rep-
resentatives, the Captain of the Port is
authorized to issue a permit for each
transaction of handling, loading, dis-
charging, or transporting designated
dangerous cargo at such waterfront fa-
cility provided the following require-
ments are met:

(@) The facility shall comply in all
respect with the regulations in this
subchapter.

(b) The quantity of designated dan-
gerous cargo, except Class 1 (explosive)
materials shipped by or for the Armed
Forces of the United States, on the wa-
terfront facility and vessels moored
thereto shall not exceed the limits as
to maximum quantity, isolation and
remoteness established by local, mu-
nicipal, territorial, or State authori-
ties. Each permit issued under these
conditions shall specify that the limits
so established shall not be exceeded.

(c) The gquantity of designated dan-
gerous cargo consisting of Class 1 (ex-
plosive) materials shipped by or for the
Armed Forces of the United States on
the waterfront facility and vessels
moored thereto shall not exceed the
limits as to maximum quantity, isola-
tion and remoteness as established by
the Captain of the Port. Each permit
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issued under these conditions shall
specify that the limits so established
shall not be exceeded.

[CGFR 53-27, 18 FR 5348, Sept. 3, 1953, as
amended by CGD 92-050, 59 FR 39965, Aug. 5,
1994]

§126.21 Permitted transactions.

All permits issued pursuant to §126.19
are hereby conditioned upon the ob-
servance and fulfillment of the fol-
lowing:

(a) The conditions set forth in §126.15
shall at all times be strictly observed.

(b) No amount of designated dan-
gerous cargo, except Class 1 (explosive)
materials shipped by or for the Armed
Forces of the United States, in excess
of the maximum quantity established
by local, municipal, territorial, or
State authorities shall be present on
the waterfront facility and vessels
moored thereto.

(c) Designated dangerous cargo shall
not be brought onto the waterfront fa-
cility from shore except when laden
within a railroad car or highway vehi-
cle and shall remain in such railroad
car or highway vehicle except when re-
moved as an incident of its prompt
transshipment. Designated dangerous
cargo shall not be brought onto the wa-
terfront facility from a vessel except as
an incident of its prompt trans-
shipment by railroad car or highway
vehicle.

(d) No other dangerous cargo shall be
on the waterfront facility during the
period of transactions involving des-
ignated dangerous cargo, unless its
presence is authorized by the Captain
of the Port. This shall not apply to
maintenance stores and supplies on the
waterfront facility in conformity with
§126.15(Q).

[CGFR 53-27, 18 FR 5348, Sept. 3, 1953, as
amended by CGD 92-050, 59 FR 39965, Aug. 5,
1994]

§126.23 Termination or suspension of
permits.

Any permit issued pursuant to §126.19
shall terminate automatically at the
conclusion of the transaction for which
the permit has been issued and may be
terminated, or suspended, prior thereto
by the Captain of the Port whenever he
deems that the security or safety of
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the port or vessels or waterfront facili-
ties therein so requires. Confirmation
of such termination or suspension by
the Captain of the Port shall be given
to the permittee in writing.

[CGFR 51-37, 16 FR 8679, Aug. 28, 1951]

§126.25 Penalties for handling des-
ignated dangerous cargo without
permit.

Handling, loading, discharging, or
transporting any designated dangerous
cargo without a permit, as provided
under §126.17, being in force, will sub-
ject persons responsible therefore to
the civil or criminal penalties provided
in Section 13 of the Ports and Water-
ways Safety Act, as amended (33 U.S.C.
1232).

[CGD 78-023, 44 FR 4643, Jan. 22, 1979]

§126.27 General permit for handling
dangerous cargo.

A general permit is hereby issued for
the handling, storing, stowing, loading,
discharging or transporting of dan-
gerous cargo (other than designated
dangerous cargo) in bulk, portable
tanks, containers, or packagings, at
designated waterfront facilities, condi-
tioned upon the observance and fulfill-
ment of the following:

(a) The conditions set forth in §126.15
shall at all times be strictly observed.

(b) The following classes of hazardous
materials classified as dangerous for
transportation by vessel as listed in
the Hazardous Materials Regulations
Table (49 CFR 172.101), in the amounts
specified, shall not be handled, stored,
stowed, loaded, discharged, or trans-
ported, except when contained within
railroad or high vehicles being trans-
ported across or on waterfront facili-
ties used primarily for the transfer of
railroad or highway vehicles to or from
a railroad car ferry or highway vehicle
ferry, or carfloats, without prior notifi-
cation to the Captain of the Port:

(1) Division 1.3 (explosive) materials
(as defined in 49 CFR 173.50), in excess
of 1 net ton at any one time.

(2) Division 1.4 (explosive) materials
(as defined in 49 CFR 173.50), in excess
of 10 net tons at any one time.

(3) Flammable liquids, in excess of 10
net tons at any one time.
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(4) Flammable solids or oxidizers, in
excess of 100 net tons at any one time.

(5) Flammable gases, in excess of 10
net tons at any one time.

(6) Poisons (Class A).

(7) A bulk shipment of a cargo of par-
ticular hazard as defined in §126.10(d).

(8) A bulk shipment of a cargo of par-
ticular hazard, as defined in §126.10(d).

(c) No Class 1 (explosive) materials
(as defined in 49 CFR 173.50) or other
dangerous cargoes prohibited from, or
not permitted for, transportation by 46
CFR part 148 or 49 CFR parts 171
through 179 may be present on the wa-
terfront facility.

(d) Flammable liquids and com-
pressed gases shall be so handled and
stored as to provide maximum separa-
tion from acids, corrosive liquids, or
combustible materials. Storage for
flammable solids or oxidizers shall be
so arranged as to prevent moisture
coming in contact therewith.

(e) Acids and corrosive liquids shall
be so handled and stored as to prevent
such acids and liquids, in event of leak-
age, from contacting any organic mate-
rials.

(f) Poisonous gases, poisonous lig-
uids, and poisonous solids shall be so
handled and stored as to prevent their
contact with acids, corrosive liquids,
flammable liquids or flammable solids.

(g) Dangerous cargo which may be
stored on the waterfront facility shall
be arranged in such manner as to re-
tard the spread of fire. This may be ac-
complished by interspersing dangerous
cargo with inert or less combustible
materials.

(h) All dangerous cargo stored on the
waterfront facility shall be packaged,
marked, and labeled in accordance
with 49 CFR parts 170-179.

(i) Storage of all radioactive mate-
rials shall be so arranged as to preclude
a gamma radiation in excess of 200
milliroentgens per hour or physical
equivalent at any readily accessible
surface.

[CGD 78-023, 44 FR 4643, Jan. 22, 1979, as
amended by CGD 75-238, 44 FR 63676, Nov. 5,
1979; CGD 75-238, 45 FR 57394, Aug. 28, 1980;
CGD 92-050, 59 FR 39965, Aug. 5, 1994]
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§126.28 Ammonium nitrate, ammo-
nium nitrate fertilizers, fertilizer
mixtures, or nitro carbo nitrate;
general provisions.

(a) When any item of ammonium ni-
trate, ammonium nitrate fertilizers,
fertilizer mixtures, or nitro carbo ni-
trate, described and defined as an oxi-
dizer by the regulations of 49 CFR part
173 is handled, stored, stowed, loaded,
discharged or transported on a water-
front facility, the following provisions
shall apply:

(1) AIll outside containers shall be
marked with the proper shipping name
of the nitrate packed within the con-
tainer.

(2) The building on a waterfront facil-
ity used for storage of any of these ma-
terials shall be of such construction as
to afford good ventilation.

(3) Storage of any of these materials
shall be at a safe distance from electric
wiring, steam pipes, radiators or any
heating mechanism.

(4) These materials shall be separated
by a fire resistant wall or by a distance
of at least 30 feet from organic mate-
rials or other chemicals and substances
which could cause contamination such
as flammable liquids, combustible lig-
uids, corrosive liquids, chlorates, per-
manganates, finely divided metals,
caustic soda, charcoal, sulfur, cotton,
coal, fats, fish oils or vegetable oils.

(5) Storage of any of these materials
shall be in a clean area upon clean
wood dunnage, or on pallets over a
clean floor. In the case of a concrete
floor, storage may be made directly on
the floor if it is first covered with a
moisture barrier such as a poly-
ethylene sheet or asphaltic laminated
paper.

(6) Any spilled material shall be
promptly and thoroughly cleaned up
and removed from the waterfront facil-
ity. If any spilled material has re-
mained in contact with a wooden floor
for any length of time the floor shall be
scrubbed with water and all spilled ma-
terial shall be thoroughly dissolved and
flushed away.

(7) An abundance of water for fire-
fighting shall be readily available.

(8) Open drains, traps, pits or pockets
which could be filled with molten am-
monium nitrate if a fire occurred (and
thus become potential detonators for
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the storage piles) must be eliminated
or plugged.

NOTE: See 49 CFR 176.415 for permit re-
quirements for nitro carbo nitrate and cer-
tain ammonium nitrates.

[CGD 78-023, 44 FR 4644, Jan. 22, 1979]

§126.29 Supervision and control of
dangerous cargo.

(a) Authority. The Captain of the Port
is authorized to require that any trans-
action of handling, storing, stowing,
loading, discharging, or transporting
the dangerous cargo covered by this
subchapter shall be undertaken and
continued only under the immediate
supervision and control of the Captain
of the Port or his duly authorized rep-
resentative. In case the Captain of the
Port exercises such authority, all di-
rections, instructions, and orders of
the Captain of the Port or his rep-
resentative, not inconsistent with this
part, with respect to such handling,
storing, stowing, loading, discharging,
and transporting; with respect to the
operation of the waterfront facility;
with respect to vessels handling, stow-
ing, loading, or discharging of dan-
gerous cargo at anchorages when the
operations are under the immediate
control and supervision of the Captain
of the Port or his duly authorized rep-
resentative; with respect to the ingress
and egress of persons, articles, and
things and to their presence on the wa-
terfront facilty or vessel; and with re-
spect to vessels approaching, moored
at, and departing from the waterfront
facility, shall be promptly obeyed.

(b) Reporting discharge of dangerous
liquid commodities into the waters of the
United States. To enhance the safety of
the port and to protect vessels, their
cargo, and waterfront facilities there-
in, the discharge into the navigable wa-
ters of the United States of petroleum
products, petroleum byproducts or
other dangerous liquid commodities
which may create a hazard or toxic
condition in the port area will be im-
mediately reported to the Captain of
the Port or District Commander by the
owner or master of the vessel from
which the discharge occurred, or the
owner or operator of a waterfront facil-
ity from which the discharge occurred.

[CGFR 69-89, 34 FR 17478, Oct. 29, 1969]
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§126.31 Termination or suspension of
general permit.

The Captain of the Port is hereby au-
thorized to terminate or to suspend the
general permit granted by §126.27 in re-
spect to any particular designated wa-
terfront facility whenever he deems
that the security or safety of the port
or vessels or waterfront facilities
therein so requires. Confirmation of
such termination or suspension shall
be given to the permittee in writing.
After such termination, the general
permit may be revived by the District
Commander with respect to such par-
ticular waterfront facility upon a find-
ing by him that the cause of termi-
nation no longer exists and is unlikely
to recur. After such suspension, the
general permit shall be revived by the
Captain of the Port with respect to
such particular waterfront facility
when the cause of suspension no longer
exists, and he shall so advise the per-
mittee in writing.

[CGFR 51-37, 16 FR 8680, Aug. 28, 1951, as
amended by CGFR 69-89, 34 FR 17479, Oct. 29,
1969]

§126.33 Penalties for handling dan-
gerous cargo without permit.

Handling, storing, stowing, loading,
discharging, or transporting any dan-
gerous cargo covered by §126.27 under
circumstances not covered by the gen-
eral permit granted in §126.27 or when
such general permit is not in force will
subject persons responsible therefor to
the civil or criminal penalties provided
in Section 13 of the Ports and Water-
ways Safety Act, as amended (33 U.S.C.
sec. 1232).

[CGD 78-023, 44 FR 4644, Jan. 22, 1979]

§126.35

Nothing contained in the rules, regu-
lations, conditions, and designations in
this part shall be construed as reliev-
ing the masters, owners, operators, and
agents of vessels, docks, piers, wharves,
or other waterfront facilities from
their primary responsibility for the se-
curity of such vessels, docks, piers,
wharves, or waterfront facilities.

Primary responsibility.

[CGFR 51-37, 16 FR 8680, Aug. 28, 1951]
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§126.37 Separability.

If any provision of the rules, regula-
tions, conditions, or designations con-
tained in this part or the application of
such provision to any person, water-
front facility, or circumstances shall
be held invalid, the validity of the re-
mainder of the rules, regulations, con-
ditions, or designations contained in
this part and applicability of such pro-
vision to other persons, waterfront fa-
cilities, or circumstances, shall not be
affected thereby.

[CGFR 51-37, 16 FR 8680, Aug. 28, 1951]

PART 127—WATERFRONT FACILITIES
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fer operations: Qualifications and certifi-
cation.

127.303 Compliance with suspension order.

127.305 Operations Manual.

127.307 Emergency Manual.

127.309 Operations Manual and Emergency
Manual: Use.
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127.311
127.313
127.315
127.317
127.319
127.321

Motor vehicles.

Bulk storage.

Preliminary transfer inspection.
Declaration of inspection.

LNG transfer.

Release of LNG.

MAINTENANCE

127.401
127.403
127.405
127.407
127.409

Maintenance: General.
Inspections.

Repairs.

Testing.

Records.

PERSONNEL TRAINING

127.501
127.503

Applicability.
Training: General.

FIREFIGHTING

127.601
127.603
127.605
127.607
127.609
127.611
127.613
127.615
127.617

Fire equipment: General.
Portable fire extinguishers.
Emergency outfits.

Fire main systems.

Dry chemical systems.
International shore connection.
Smoking.

Fires.

Hotwork.

SECURITY

127.701 Security on existing facilities.

127.703 Access to the marine transfer area
for LNG.

127.705 Security systems.

127.707 Security personnel.

127.709 Protective enclosures.

127.711 Communications.

Subpart C—Waterfront Facilities Handling
Liquefied Hazardous Gas

DESIGN AND CONSTRUCTION

127.1101 Piping systems.

127.1102 Transfer hoses and loading arms.
127.1103 Piers and wharves.

127.1105 Layout and spacing of marine

transfer area for LHG.
127.1107 Electrical systems.
127.1109 Lighting systems.
127.1111 Communication systems.
127.1113 Warning signs.

EQUIPMENT

127.1203
127.1205
127.1207
127.1209

Gas detection.
Emergency shutdown.
Warning alarms.
Respiratory protection.

OPERATIONS

127.1301 Persons in charge of transfers for
the facility: Qualifications and certifi-
cation.

127.1302 Training.

127.1303 Compliance with suspension order.

127.1305 Operations Manual.

§127.001

127.1307 Emergency Manual.

127.1309 Operations Manual and Emergency
Manual: Use.

127.1311 Motor vehicles.

127.1313 Storage of hazardous materials.

127.1315 Preliminary transfer inspection.

127.1317 Declaration of Inspection.

127.1319 Transfer of LHG.

127.1321 Release of LHG.

127.1325 Access to marine transfer area for
LHG.

MAINTENANCE

127.1401
127.1403
127.1405
127.1407
127.1409

General.
Inspections.
Repairs.
Tests.
Records.

FIREFIGHTING EQUIPMENT

General.

Portable fire extinguishers.

Emergency response and rescue.

127.1507 Water systems for fire protection.

127.1509 Equipment for controlling and ex-
tinguishing fires.

127.1511 International shore connection.

127.1501
127.1503
127.1505

FIRE PROTECTION

127.1601 Smoking.
127.1603 Hotwork.
127.1605 Other sources of ignition.

AUTHORITY: 33 U.S.C. 1231; 49 CFR 1.46.

SOURCE: CGD 78-038, 53 FR 3376, Feb. 7, 1988,
unless otherwise noted.

Subpart A—General

§127.001 Applicability.

(a) Subparts A and B of this part
apply to the marine transfer area for
LNG of each new waterfront facility
handling LNG and to new construction
in the marine transfer area for LNG of
each existing waterfront facility han-
dling LNG.

(b) Subpart A of this part and
§§127.301 through 127.617 apply to the
marine transfer area for LNG of each
active existing waterfront facility han-
dling LNG.

(c) Sections 127.007 (c), (d), and (e);
127.019(b); and 127.701 of subparts A and
B of this part apply to the marine
transfer area for LNG of each inactive
existing facility.

(d) Subparts A and C of this part
apply to the marine transfer area for
LHG of each active waterfront facility
handling LHG.

(e) Sections 127.007 (c), (d), and (e);
127.019(b); and 127.1325(c) of subparts A
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and C of this part apply to the marine
transfer area for LHG of each inactive
facility.

[CGD 88-049, 60 FR 39794, Aug. 3, 1995]

§127.003 Incorporation by reference.

(a) Certain material is incorporated
by reference into this part with the ap-
proval of the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. To enforce
any edition other than that specified in
paragraph (b) of this section, the Coast
Guard must publish notice of change in

33 CFR Ch. I (7-1-00 Edition)

the FEDERAL REGISTER and make the
material available to the public. All
approved material is on file at the Of-
fice of the Federal Register, Room 700,
800 North Capitol Street NW., Wash-
ington, DC 20408, and at the U.S. Coast
Guard, (G-MOC), Room 1108, 2100 Sec-
ond Street SW., Washington, DC 20593-
0001, and is available from the sources
indicated in paragraph (b) of this sec-
tion.

(b) The material approved for incor-
poration by reference in this part, and
the sections affected, are:

THE AMERICAN NATIONAL STANDARDS INSTITUTE (ANSI)

1430 Broadway, New York, NY 10018:

ANSI B16.5, Pipe Flanges and Flanged Fittings 1988, including 1992 Addenda

and Errata

127.1102

ANSI S12.13, Part I, Performance Requirements, Combustible Gas Detectors,

1986

127.1203

AMERICAN PETROLEUM INSTITUTE (API)

1220 L Street NW., Washington, DC 20005:

APl RP 2003, Protection Against Ignitions Arising Out of Static, Lightning

and Stray Currents, 1991

127.1101

AMERICAN SOCIETY OF MECHANICAL ENGINEERS (ASME)
Three Park Avenue, New York, NY 10016-5990:

ASME B31.3, Chemical Plant and Petroleum Refinery Piping, 1993

127.1101

AMERICAN SOCIETY FOR TESTING AND MATERIALS (ASTM)
100 Barr Harbor Drive, West Conshohocken, PA 19428-2959.
ASTM F 1121-87 (1993), Standard Specification for International Shore Con-

nections for Marine Fire Applications

127.611;
127.1511

NATIONAL FIRE PROTECTION ASSOCIATION (NFPA)

1 Batterymarch Park, Quincy, MA 02269:

NFPA 10, Portland Fire Extinguishers, 1994
NFPA 30, Flammable and Combustible Liquids Code, 1993

NFPA 51B, Fire Prevention in Use of Cutting and Welding Processes, 1994 ....

127.603;
127.1503
127.313;
127.1313
127.405;
127.1405

NFPA 59A, Production, Storage, and Handling of Liquefied Natural Gas

(LNG), 1994

NFPA 70, National Electrical Code, 1993

NFPA 251, Fire Tests of Building Construction and Materials, 1990

[CGD 88-049, 60 FR 39794, Aug. 3, 1995; 60 FR
49509, Sept. 26, 1995, as amended by CGD 96-
026, 61 FR 33665, June 28, 1996; 61 FR 36629,
July 12, 1996; USCG-1999-5832, 64 FR 34714,
June 29, 1999; USCG-1999-5151, 64 FR 67175,
Dec. 1, 1999]

§127.005 Definitions.

As used in this part:
Active means accomplishing the
transfer of LHG or LNG, or scheduling
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127.101;
127.201;
127.405;

127.603
127.107;
127.201;
127.1107

127.005

one to occur, within 12 months of the
current date.

Captain of the Port (COTP) means the
Coast Guard officer designated by the
Commandant to command a Captain of
the Port Zone as described in Part 3 of
this chapter, or an authorized rep-
resentative.
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Commandant means the Commandant
of the U.S. Coast Guard or an author-
ized representative.

Control room means a space within
the LNG waterfront facility from
which facility operations are con-
trolled.

District Commander means the Coast
Guard officer designated by the Com-
mandant to command a Coast Guard
District as described in Part 3 of this
chapter, or an authorized representa-
tive.

Environmentally sensitive areas include
public parks and recreation areas, wild-
life and waterfowl refuges, fishing
grounds, wetlands, other areas deemed
to be of high value to fish and wildlife
resources, historic sites, and other pro-
tected areas.

Existing as applied to a waterfront fa-
cility means a facility handling LNG
constructed or being constructed under
a contract awarded before June 2, 1988,
or a facility handling LHG constructed
or being constructed under a contract
awarded before January 30, 1996.

Facility means either a waterfront fa-
cility handling LHG or a waterfront fa-
cility handling LNG.

Fire endurance rating means the dura-
tion for which an assembly or struc-
tural unit will contain a fire or retain
structural integrity when exposed to
the temperatures specified in the
standard time-temperature curve in
NFPA 251.

Flammable product means a product
indicated by the letter “F’ or by the
letters “F+ T in Table 127.005.

Inactive means not active.

Impounding space means a space
formed by dikes and floors that con-
fines a spill of LHG or LNG.

LHG means liquefied hazardous gas.

LHG vessel means a vessel con-
structed or converted to carry LHG, in
bulk.

Liquefied hazardous gas (LHG) means
a liquid containing one or more of the
products listed in Table 127.005.

Liquefied natural gas (LNG) means a
liquid or semisolid consisting mostly of
methane and small quantities of eth-
ane, propane, nitrogen, or other nat-
ural gases.

Liquefied petroleum gas (LPG) means a
liquid consisting mostly of propane or
butane or both.
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LNG means liquefied natural gas.

LNG vessel means a vessel con-
structed or converted to carry LNG, in
bulk.

Loading flange means the connection
or group of connections in the cargo
transfer pipeline on the facility that
connects the facility pipeline to the
vessel pipeline.

Marine transfer area for LHG means
that part of a waterfront facility han-
dling LHG between the vessel, or where
the vessel moors, and the first shutoff
valve on the pipeline immediately in-
land of the terminal manifold or load-
ing arm, including the entire part of a
pier or wharf used to serve LHG ves-
sels.

Marine transfer area for LNG means
that part of a waterfront facility han-
dling LNG between the vessel, or where
the vessel moors, and the last manifold
or valve immediately before the receiv-
ing tanks.

Mating flange means that flange in
the product-transfer pipeline on a wa-
terfront facility handling LHG or a wa-
terfront facility handling LNG that
connects this pipeline to the pipeline
or transfer hose of the vessel.

MAWP means maximum allowable
working pressure.

Maximum allowable working pressure
(MAWP) means the maximum gauge
pressure permissible at the top of
equipment, containers, or pressure ves-
sels while operating at design tempera-
ture.

New as applied to a waterfront facil-
ity means a facility handling LNG con-
structed or being constructed under a
contract awarded on or after June 2,
1988, or a facility handling LHG con-
structed or being constructed under a
contract awarded on or after January
30, 1996.

Person in charge of transfer operations
on the vessel is the person designated
the person in charge of cargo transfer
under 46 CFR 154.1831.

Release means any spilling, leaking,
pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leach-
ing, dumping, or disposing into the en-
vironment, except a minor release of
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LHG or its vapor, that may occur dur-
ing the routine handling of LHG. No re-
lease is minor if it creates an atmos-
phere that exceeds the Lower Flam-
mable Limit (LFL) for a flammable
product or any Permissible Exposure
Limit (PEL) listed in 29 CFR 1910.1000,
Table Z-1 or Z-2, for a toxic product.

Substructure means the deck of a pier
or wharf and the structural compo-
nents below that deck.

Toxic product means a product indi-
cated by the letter “T” or by the let-
ters “F+T”’ in Table 127.005.

Waterfront facility handling LHG
means any structure on, in, or under
the navigable waters of the United
States, or any structure on land or any
area on shore immediately adjacent to
such waters, used or capable of being
used to transfer liquefied hazardous
gas, in bulk, to or from a vessel.

Waterfront facility handling LNG
means any structure on, in, or under
the navigable waters of the United
States, or any structure on land or any
area on shore immediately adjacent to
such waters, used or capable of being
used to transfer liquefied natural gas,
in bulk, to or from a vessel.

TABLE 127.005—LIST OF PRODUCTS AND
HAZARDS

Product Hazard

Acetaldehyde
Ammonia, anhydrous ..
Butadiene ...
Butanes
Butane and propane (mixtures) ..
Butylenes
Chlorine
Dimethylamine
Ethane
Ethyl chloride ..
Ethylene
Ethylene oxide
Methyl-acetylene and propadiene (mixtures) ..

Methyl bromide ... F+T
Methyl chloride F+T
Propane ........ccccceiiiiiiiiiiicc F
Propylene ..... F
Sulphur dioXide ........cccooieiiiiiieniees T
Vinyl chloride

Note: “F” indicates a flammable product. “T” indicates a
toxic product. “F&T" indicates a product both flammable and
toxic.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39795, Aug. 3,
1995; CGD 97-023, 62 FR 33363, June 19, 1997]
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§127.007 Letter of intent.

(a) An owner who intends to build a
new facility or the owner or operator
who plans new construction on an ex-
isting facility, must submit a letter of
intent that meets paragraph (d) of this
section to the COTP of the zone in
which the facility is or will be located,
at least 60 days before construction be-
gins.

(b) The owner or operator of an ac-
tive existing facility shall submit a let-
ter of intent that meets paragraph (d)
of this section to the COTP of the zone
in which the facility is located.

(c) An owner or operator of an inac-
tive existing facility shall submit a let-
ter of intent that meets paragraph (d)
of this section to the COTP of the zone
in which the facility is located, at least
60 days before transferring LHG or
LNG.

(d) Each letter of intent must con-
tain—

(1) The name, address, and telephone
number of the owner and operator;

(2) The name, address, and telephone
number of the facility;

(3) The physical location of the facil-
ity;

(4) A description of the facility;

(5) The LHG or LNG vessels’ charac-
teristics and the frequency of LHG or
LNG shipments to or from the facility;
and

(6) Charts showing waterway chan-
nels and identifying commercial, in-
dustrial, environmentally sensitive,
and residential areas in and adjacent to
the waterway used by the LHG or LNG
vessels en route to the facility, within
25 kilometers (15.5 miles) of the facil-
ity.

(e) The owner or operator who sub-
mits a letter of intent under paragraph
(a), (b), or (c), shall notify the COTP in
writing within 15 days if—

(1) There is any change in the infor-
mation submitted under paragraphs
(d)(2) through (d)(5) of this section; or

(2) No LHG or LNG transfer oper-
ations are scheduled within the next 12
months.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39795, Aug. 3,
1995]
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§127.009 Letter of recommendation.

After the COTP receives the letter of
intent under §127.007 (a) or (c), the
COTP issues a letter of recommenda-
tion to the owner or operator of the fa-
cility and to the state and local gov-
ernment agencies having jurisdiction,
as to the suitability of the waterway
for LHG or LNG marine traffic, based
on the—

(@) Information submitted
§§127.007 (d)(3) through (d)(6);

(b) Density and character of marine
traffic in the waterway;

(c) Locks, bridges, or other man-
made obstructions in the waterway;
and

(d) Following factors adjacent to the
facility:

(1) Depths of the water.

(2) Tidal range.

(3) Protection from high seas.

(4) Natural hazards, including reefs,
rocks, and sandbars.

(5) Underwater pipelines and cables.

(6) Distance of berthed vessel from
the channel and the width of the chan-
nel.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39795, Aug. 3,
1995]

NoOTE: The Coast Guard is authorized by
law to establish water or waterfront safety
zones, or other measures for limited, con-
trolled, or conditional access and activity,
when necessary for the protection of any ves-
sel, structure, waters, or shore area.

under

§127.011 Inspections of waterfront fa-
cilities.

The operator shall ensure that the
COTP or his representative is allowed
to make reasonable examinations and
inspections to determine whether the
facility meets this part.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39795, Aug. 3,
1995]

§127.013 Suspension of transfer oper-
ations.

(a) The COTP may issue an order to
the operator to suspend LHG or LNG
transfer operations if the COTP finds
any condition requiring immediate ac-
tion to—

(1) Prevent damage to, or the de-
struction of, any bridge or other struc-
ture on or in the navigable waters of
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the United States, or any land struc-
ture or shore area immediately adja-
cent to such waters; and

(2) Protect the navigable waters and
the resources therein from harm re-
sulting from vessel or structure dam-
age, destruction, or loss.

(b) Each order to suspend transfer op-
erations issued under paragraph (a) of
this section—

(1) Is effective immediately;

(2) Contains a statement of each con-
dition requiring immediate action; and

(3) Is withdrawn by the COTP when-
ever each condition is corrected or no
longer exists.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39795, Aug. 3,
1995]

§127.015 Appeals.

(a) Any person directly affected by an
action taken under this part may re-
quest reconsideration by the Coast
Guard officer responsible for that ac-
tion.

(b) Except as provided under para-
graph (e) of this section, any person
not satisfied with a ruling made under
the procedure contained in paragraph
(a) of this section may—

(1) Appeal that ruling in writing to
the District Commander of the district
in which the action was taken; and

(2) Supply supporting documentation
and evidence that the appellant wishes
to have considered.

(c) The District Commander issues a
ruling after reviewing the appeal sub-
mitted under paragraph (b) of this sec-
tion. Except as provided under para-
graph (e) of this section, any person
not satisfied with this ruling may—

(1) Appeal that ruling in writing to
the Assistant Commandant for Marine
Safety and Environmental Protection,
U.S. Coast Guard, Washington, DC
20593-0001; and

(2) Supply supporting documentation
and evidence that the appellant wishes
to have considered.

(d) The Assistant Commandant for
Marine Safety and Environmental Pro-
tection issues a ruling after reviewing
the appeal submitted under paragraph
(c) of this section, which is final agen-
cy action.

(e) If the delay in presenting a writ-
ten appeal has an adverse impact on
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the operations of the appellant, the ap-
peal under paragraph (b) or (c) of this
section—

(1) May be presented orally; and

(2) Must be submitted in writing
within five days after the oral presen-
tation—

(i) With the basis for the appeal and
a summary of the material presented
orally; and

(ii) To the same Coast Guard official
who heard the oral presentation.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 96-026, 61 FR 33665, June 28,
1996; CGD 97-023, 62 FR 33363, June 19, 1997]

§127.017 Alternatives.

(a) The COTP may allow alternative
procedures, methods, or equipment
standards to be used by an operator in-
stead of any requirements in this part
if—

(1) The operator submits a written
request for the alternative at least 30
days before facility operations under
the alternative would begin, unless the
COTP authorizes a shorter time; and

(2) The alternative provides at least
the same degree of safety provided by
the regulations in this part.

(b) The COTP approves or dis-
approves any alternative requested
under paragraph (a) of this section—

(1) In writing; or

(2) Orally, with subsequent written
confirmation.

§127.019 Operations Manual and
Emergency Manual: Procedures for
examination.

(a) The owner or operator of an ac-
tive existing facility shall submit two
copies of the Operations Manual and of
the Emergency Manual to the Captain of
the Port of the zone in which the facil-
ity is located.

(b) At least 30 days before transfer-
ring LHG or LNG, the owner or oper-
ator of a new or an inactive existing fa-
cility shall submit two copies of the
Operations Manual and of the Emergency
Manual to the Captain of the Port of
the zone in which the facility is lo-
cated, unless the manuals have been
examined and there have been no
changes since that examination.

(c) If the COTP finds that the Oper-
ations Manual meets §127.305 or
§127.1305 and that the Emergency Man-
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ual meets §127.307 or §127.1307, the Cap-
tain of the Port returns a copy to the
owner or operator marked ‘“‘Examined
by the Coast Guard’’.

(d) If the COTP finds that the Oper-
ations Manual or the Emergency Manual
does not meet this part, the Captain of
the Port returns the manual with an
explanation of why it does not meet
this part.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39795, Aug. 3,
1995]

Subpart B—Waterfront Facilities
Handling Liquefied Natural Gas

§127.101 Design
General.

and construction:

The marine transfer area for LNG
must meet the following criteria in
NFPA 59A:

(a) Chapter 2, Sections 2-1.2 and 2-3.

(b) Chapter 4, Section 4-1.3.

(c) Chapter 6.

(d) Chapter 7, Sections 7-6 and 7-7.

(e) Chapter 8, except Sections 8-3, 8-
5 and 8-7.2.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39795, Aug. 3,
1995]

§127.103 Piers and wharves.

(a) If the waterfront facility handling
LNG is in a region subject to earth-
quakes, the piers and wharves must be
designed to resist earthquake forces.

(b) Substructures, except moorings
and breasting dolphins, that support or
are within 5 meters (16.4 feet) of any
pipe or equipment containing LNG, or
are within 15 meters (49.2 feet) of a
loading flange, must—

(1) Be made of concrete or steel; and

(2) Have a fire endurance rating of
not less than two hours.

() LNG or LPG storage tanks must
have the minimum volume necessary
for—

(1) Surge protection;

(2) Pump suction supply; or

(3) Other process needs.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as

amended at CGD 88-049, 60 FR 39796, Aug. 3,
1995]
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§127.105 Layout and spacing of ma-
rine transfer area for LNG.

(a) LNG impounding spaces must be
located so that the heat flux from a
fire over the impounding spaces does
not cause structural damage to an LNG
vessel moored or berthed at the water-
front facility handling LNG.

(b) Each LNG loading flange must be
located at least 300 meters (984.3 feet)
from the following which are primarily
intended for the use of the general pub-
lic or railways:

(1) Each bridge crossing a navigable
waterway.

(2) Each entrance to any
under a navigable waterway.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.107 Electrical power systems.

(a) The electrical power system must
have a power source and a separate
emergency power source, so that fail-
ure of one source does not affect the
capability of the other source. The sys-
tem must meet the National Electrical
Code, NFPA 70.

(b) The emergency power source must
provide enough power for the operation
of the—

(1) Emergency shutdown system;

(2) Communications equipment;

(3) Firefighting equipment; and

(4) Emergency lighting.

(c) If an auxiliary generator is used
as an emergency power source, it must
meet Section 700-12 of NFPA 70.

tunnel

§127.109 Lighting systems.

(a) The marine transfer area for LNG
must have a lighting system and sepa-
rate emergency lighting.

(b) All outdoor lighting must be lo-
cated or shielded so that it is not con-
fused with any aids to navigation and
does not interfere with navigation on
the adjacent waterways.

(c) The lighting system must provide
an average illumination on a hori-
zontal plane one meter (3.3 feet) above
the deck that is—

(1) 54 lux (five foot-candles) at any
loading flange; and

(2) 11 lux (one foot-candle) at each
work area.

(d) The emergency lighting must pro-
vide lighting for the operation of the—
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(1) Emergency shutdown system;
(2) Communications equipment; and
(3) Firefighting equipment.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as

amended by CGD 88-049, 60 FR 39795, Aug. 3,
1995]

§127.111 Communications systems.

(a) The marine transfer area for LNG
must have a ship-to-shore communica-
tion system and a separate emergency
ship-to-shore communication system.

(b) Each ship-to-shore communica-
tion system must be a dedicated sys-
tem that allows voice communication
between the person in charge of trans-
fer operations on the vessel, the person
in charge of shoreside transfer oper-
ations, and personnel in the control
room.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39795, Aug. 3,
1995]

§127.113 Warning signs.

(a) The marine transfer area for LNG
must have warning signs that—

(1) Meet paragraph (b) of this section;

(2) Can be seen from the shore and
the water; and

(3) Have the following text:

Warning
Dangerous Cargo
No Visitors

No Smoking

No Open Lights

(b) Each letter in the words on the
sign must be—

(1) Block style;

(2) Black on a white background; and

(3) 7.6 centimeters (3 inches) high.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

EQUIPMENT

§127.201 Sensing and alarm systems.

(a) Fixed sensors must have audio
and visual alarms in the control room
and audio alarms nearby.

(b) Fixed sensors that continuously
monitor for LNG vapors must—

(1) Be in each enclosed area where
vapor or gas may accumulate; and

(2) Meet Section 9-4 of NFPA 59A.
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(c) Fixed sensors that continuously
monitor for flame, heat, or products of
combustion must—

(1) Be in each enclosed or covered
Class I, Division 1, hazardous location
defined in Section 500-5(a) of NFPA 70
and each area in which flammable or
combustible material is stored; and

(2) Meet Section 9-4 of NFPA 59A.

§127.203 Portable gas detectors.

The marine transfer area for LNG
must have at least two portable gas de-
tectors capable of measuring 0-100% of
the lower flammable limit of methane.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.205 Emergency shutdown.

Each transfer system must have an
emergency shutdown system that—

(a) Can be activated manually; and

(b) Is activated automatically when
the fixed sensors under §127.201(b)
measure LNG concentrations exceeding
40% of the lower flammable limit.

§127.207 Warning alarms.

(a) The marine transfer area for LNG
must have a rotating or flashing amber
light with a minimum effective flash
intensity, in the horizontal plane, of
5000 candelas. At least 50% of the re-
quired effective flash intensity must be
maintained in all directions from 1.0
degree above to 1.0 degree below the
horizontal plane.

(b) The marine transfer area for LNG
must have a siren with a minimum ¥s-
octave band sound pressure level at |
meter of 125 decibels referenced to
0.0002 microbars. The siren must be lo-
cated so that the sound signal produced
is audible over 360 degrees in a hori-
zontal plane.

(c) Each light and siren must be lo-
cated so that the warning alarm is not
obstructed for a distance of 1.6 km (1
mile) in all directions.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]
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§127.301 Persons in charge of shore-
side transfer operations: Qualifica-
tions and certification.

(a) No person may serve, and the op-
erator of the waterfront facility han-
dling LNG may not use the services of
any person, as a person in charge of
shoreside transfer operations, unless
that person—

(1) Has at least 48 hours of LNG
transfer experience;

(2) Knows the hazards of LNG;

(3) Knows the rules of this subpart;
and

(4) Knows the procedures in the ex-
amined Operations Manual and the ex-
amined Emergency Manual.

(b) Before a person in charge of
shoreside transfer operations super-
vises a transfer, the operator shall cer-
tify in writing that the criteria in
paragraph (a) of this section are met.
The operator shall maintain a copy of
each current certification available for
inspection at the waterfront facility
handling LNG.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.303 Compliance with suspension
order.

If an order to suspend is given to the
operator or owner of the waterfront fa-
cility handling LNG, no LNG transfer
operations may be conducted at the fa-
cility until the order is withdrawn by
the COTP.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.305 Operations Manual.

Each Operations Manual
tain—

(a) A description of the transfer sys-
tem including mooring areas, transfer
connections, control rooms, and dia-
grams of the piping and electrical sys-
tems;

(b) The duties of each person assigned
for transfer operations;

must con-



Coast Guard, DOT

(c) The maximum relief valve setting
or maximum allowable working pres-
sure of the transfer system;

(d) The facility telephone numbers of
facility supervisors, persons in charge
of shoreside transfer operations, per-
sonnel on watch in the marine transfer
area for LNG, and security personnel;

(e) A description of the security sys-
tems for the marine transfer area for
LNG;

(f) The procedures for—

(1) Transfer operations including
gauging, cool down, pumping, venting,
and shutdown;

(2) Transfer operations start-up and
shutdown;

(3) Security violations; and

(4) The communications systems; and

(g) A description of the training pro-
grams established under §127.503.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as

amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.307 Emergency Manual.
Each Emergency Manual must con-
tain—

(@) LNG release response procedures,
including contacting local response or-
ganizations;

(b) Emergency shutdown procedures;

(c) A description of the fire equip-
ment and systems and their operating
procedures;

(d) A description of the emergency
lighting and emergency power systems;

(e) The telephone numbers of local
Coast Guard units, hospitals, fire de-
partments, police departments, and
other emergency response organiza-
tions;

(f) If the waterfront facility handling
LNG has personnel shelters, the loca-
tion of and provisions in each shelter;

(g) First aid procedures and if there
are first aid stations, the locations of
each station; and

(h) Emergency procedures for moor-
ing and unmooring a vessel.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.309 Operations  Manual
Emergency Manual: Use.
The operator shall ensure that—
(@) LNG transfer operations are not
conducted unless the waterfront facil-

and
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§127.315

ity handling LNG has an examined Op-
erations Manual and examined Emer-
gency Manual;

(b) Each transfer operation is con-
ducted in accordance with the exam-
ined Operations Manual; and

(c) Each emergency response is in ac-
cordance with the examined Emergency
Manual.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.311 Motor vehicles.

(a) The operator shall designate and
mark parking spaces that—

(1) Do not block fire lanes;

(2) Do not impede any exits;

(3) Are not located in any impound-
ing space; and

(4) Are not within 15 meters (49.2
feet) of any storage tank or loading
flange.

(b) During transfer operations,
person may—

(1) Stop or park a motor vehicle in a
space that is not designated a parking
space; or

(2) Refuel any motor vehicle.

no

§127.313 Bulk storage.

(@) The operator shall ensure that
only the following flammable mate-
rials are stored in the marine transfer
area for LNG:

(1) LNG.

(2) LPG.

(3) Vessel fuel.

(4) Oily waste from vessels.

(5) Solvents, lubricants, paints, and
other fuels in the amount used for one
day’s operations and maintenance.

(b) Flammable liquids must be stored
in accordance with Chapter 4 of NFPA
30.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.315
tion.
Before transferring LNG, the person
in charge of shoreside transfer oper-
ations shall—

(a) Inspect the transfer piping and
equipment to be used during the trans-
fer and replace any worn or inoperable
parts;

Preliminary transfer inspec-
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(b) For each of the vessel’s cargo
tanks from which cargo will be trans-
ferred, note the pressure, temperature,
and volume to ensure they are safe for
transfer;

(c) Review and agree with the person
in charge of cargo transfer on the ves-
sel to—

(1) The sequence of transfer oper-
ations;

(2) The transfer rate;

(3) The duties, location, and watches
of each person assigned for transfer op-
erations; and

(4) Emergency procedures from the
examined Emergency Manual;

(d) Ensure that transfer connections
allow the vessel to move to the limits
of its moorings without placing strain
on the loading arm or transfer piping
system;

(e) Ensure that each part of the
transfer system is aligned to allow the
flow of LNG to the desired location;

(f) Ensure that warning signs that
warn that LNG is being transferred, are
displayed;

(9) Eliminate all ignition sources in
the marine transfer area for LNG;

(h) Ensure that personnel are on duty
in accordance with the examined Oper-
ations Manual; and

(i) Test the following to determine
that they are operable:

(1) The sensing and alarm systems.

(2) The emergency shutdown system.

(3) The communication systems.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.317

(a) After the preliminary transfer in-
spection under §127.315 has been satis-
factorily completed, the person in
charge of shoreside transfer operations
shall ensure that no person transfers
LNG until a Declaration of Inspection
that meets paragraph (c) of this section
is executed and signed in duplicate.

(b) The person in charge of shoreside
transfer operations shall give one
signed copy of the Declaration of In-
spection to the person in charge of
transfer operations on the vessel, and
shall retain one signed copy at the wa-
terfront facility handling LNG for 30
days after completion of the transfer.

Declaration of inspection.
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(c) Each Declaration of Inspection
must contain—

(1) The name of the vessel and the
waterfront facility handling LNG;

(2) The date and time that transfer
operations begin;

(3) A list of the requirements in
§127.315 with the initials of the person
in charge of shoreside transfer oper-
ations after each requirement, indi-
cating that the requirement is met;

(4) The signature of the person in
charge of shoreside transfer operations
and the date and time of signing, indi-
cating that he or she is ready to begin
transfer operations; and

(5) The signature of each relief person
in charge and the date and time of each
relief.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.319 LNG transfer.

During LNG transfer operations, the
following must be met:

(a) The operator of the waterfront fa-
cility handling LNG shall ensure that—

(1) The marine transfer area for LNG
is under the supervision of a person in
charge, who has no other assigned du-
ties during the transfer operation;

(2) Personnel transferring fuel or oily
waste are not involved in LNG trans-
fer; and

(3) No vessels are moored outboard of
any LNG vessel without the permission
of the COTP.

(b) The person in charge of shoreside
transfer operations shall—

(1) Be in continuous communication
with the person in charge of transfer
operations on the vessel;

(2) Ensure that an inspection of the
transfer piping and equipment for
leaks, frost, defects, and other symp-
toms of safety and operational prob-
lems is conducted at least once every
transfer;

(3) Ensure that transfer operations
are discontinued—

(i) Before electrical storms or uncon-
trolled fires are adjacent to the marine
transfer area for LNG; and

(if) As soon as a fire is detected; and

(4) Ensure that the lighting systems
are turned on between sunset and sun-
rise.
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NOTE: Vessel transfer requirements are
published in 46 CFR Part 154.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.321 Release of LNG.

(a) The operator of the waterfront fa-
cility handling LNG shall ensure that—

(1) No person releases LNG into the
navigable waters of the United States;
and

(2) If there is a release of LNG, ves-
sels near the facility are notified of the
release by the activation of the warn-
ing alarm.

(b) If there is a release of LNG, the
person in charge of shoreside transfer
operations shall—

(1) Immediately notify the person in
charge of cargo transfer on the vessel
of the intent to shutdown;

(2) Shutdown transfer operations;

(3) Notify the COTP of the release;
and

(4) Not resume transfer operations
until authorized by the COTP.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

MAINTENANCE

§127.401 Maintenance: General.

The operator of the waterfront facil-
ity handling LNG shall ensure that the
equipment required under this part is
maintained in a safe condition so that
it does not cause a release or ignition
of LNG.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.403 Inspections.

The operator shall conduct a visual
inspection for defects of each pressure-
relief device not capable of being test-
ed, at least once each calendar year,
with intervals between inspections not
exceeding 15 months, and make all re-
pairs in accordance with §127.405.

§127.405 Repairs.

The operator shall ensure that—
(a) Equipment repairs are made so
that—
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§127.503

(1) The equipment continues to meet
the applicable requirements in this
subpart and in NFPA 59A; and

(2) Safety is not compromised; and

(b) Welding is done in accordance
with NFPA 51B and NFPA 59A, Chapter
6, Section 6-3.4.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.407 Testing.

(a) The operator shall pressure test
under paragraph (b) of this section the
transfer system, including piping,
hoses, and loading arms, and verify the
set pressure of the safety and relief
valves—

(1) After the system or the valves are
altered;

(2) After the system or the valves are
repaired;

(3) After any increase in the MAWP;
or

(4) For those components that are
not continuously kept at cryogenic
temperature, at least once each cal-
endar year, with intervals between
testing not exceeding 15 months.

(b) The pressure for the transfer sys-
tem test under paragraph (a) of this
section must be at 1.1 times the MAWP
and be held for a minimum of 30 min-
utes.

§127.409 Records.

(@) The operator shall keep on file
the following information:

(1) A description of the components
tested under §127.407.

(2) The date and results of the test
under §127.407.

(3) A description of any corrective ac-
tion taken after the test.

(b) The information required by this
section must be retained for 24 months.

PERSONNEL TRAINING

§127.501 Applicability.

The training required by this subpart
must be completed before LNG is
transferred.

§127.503 Training: General.

The operator shall ensure that each
of the following is met:

(@) Al full-time employees have
training in the following subjects:



§127.601

(1) Basic LNG firefighting proce-
dures.

(2) LNG properties and hazards.

(b) In addition to the training under
paragraph (a) of this section, each per-
son assigned for transfer operations
has training in the following subjects:

(1) The examined Operations Manual
and examined Emergency Manual.

(2) Advanced LNG firefighting proce-
dures.

(3) Security violations.

(4) LNG vessel design and cargo
transfer operations.

(5) LNG release response procedures.

(6) First aid procedures for—

(i) Frostbite;

(ii) Burns;

(iii) Cardio-pulminary resuscitation;
and

(iv) Transporting injured personnel.

(¢) The personnel who received train-
ing under paragraphs (a) and (b) of this
section receive refresher training in
the same subjects at least once every
five years.

FIREFIGHTING

§127.601 Fire equipment: General.

(a) Fire equipment and systems pro-
vided in addition to the requirements
in this subpart must meet the require-
ments of this subpart.

(b) The following must be red or some
other conspicuous color and be in loca-
tions that are readily accessible:

(1) Hydrants and standpipes.

(2) Hose stations.

(3) Portable fire extinguishers.

(4) Fire monitors.

(c) Fire equipment, if applicable,
must bear the approval of Underwriters
Laboratories, Inc., the Factory Mutual
Research Corp., or the Coast Guard.

§127.603 Portable fire extinguishers.

Each marine transfer area for LNG
must have—

(a) Portable fire extinguishers that
meet 9-6.1 of NFPA 59A and Chapter 3
of NFPA 10; and

(b) At least one portable fire extin-
guisher in each designated parking
area.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]
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§127.605

(a) There must be an emergency out-
fit for each person whose duties include
fighting fires, but there must be at
least two emergency outfits. Each
emergency outfit must include—

(1) One explosion-proof flashlight;

(2) Boots and gloves of rubber or
other electrically nonconducting mate-
rial;

(3) A rigid helmet that protects the
head against impact;

(4) Water resistant clothing that also
protects the body against fire; and

(5) U.S. Bureau of Mines approved
self-contained breathing apparatus.

(b) Emergency outfits under para-
graph (a) of this section must be in lo-
cations that are readily accessible and
marked for easy recognition.

Emergency outfits.

§127.607

(@) Each marine transfer area for
LNG must have a fire main system
that provides at least two water
streams to each part of the LNG trans-
fer piping and connections, one of
which must be from a single length of
hose or from a fire monitor.

(b) The fire main must have at least
one isolation valve at each branch con-
nection and at least one isolation valve
downstream of each branch connection
to isolate damaged sections.

(c) The fire main system must have
the capacity to supply—

(1) Simultaneously all fire hydrants,
standpipes, and fire monitors in the
system; and

(2) At a Pitot tube pressure of 618
kilonewtons per square meter (75
p.s.i.), the two outlets having the
greatest pressure drop between the
source of water and the hose or mon-
itor nozzle, when only those two out-
lets are open.

(d) If the source of water for the fire
main system is capable of supplying a
pressure greater than the system’s de-
sign working pressure, the system
must have at least one pressure relief
device.

(e) Each fire hydrant or standpipe
must have at least one length of hose
of sufficient length to meet paragraph
(a) of this section.

(f) Each length of hose must—

Fire main systems.
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(1) Be 1%z inches or more in diameter
and 30.5 meters (100 feet) or less in
length;

(2) Be on a hose rack or reel;

(3) Be connected to the hydrant or
standpipe at all times; and

(4) Have a Coast Guard approved
combination solid stream and water
spray fire hose nozzle.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended at CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.609 Dry chemical systems.

(a) Each marine transfer area for
LNG must have a dry chemical system
that provides at least two dry chemical
discharges to the area surrounding the
loading arms, one of which must be—

(1) From a monitor; and

(2) Actuated and, except for pre-
aimed monitors, controlled from a lo-
cation other than the monitor loca-
tion.

(b) The dry chemical system must
have the capacity to supply simulta-
neously or sequentially each hose or
monitor in the system for 45 seconds.

(c) Each dry chemical hose station
must have at least one length of hose
that—

(1) Is on a hose rack or reel; and

(2) Has a nozzle with a valve that
starts and stops the flow of dry chem-
ical.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended at CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.611 International shore connec-
tion.

The marine transfer area for LNG
must have an international shore con-
nection that is in accordance with
ASTM F 1121 (incorporated by ref-
erence, see §127.003), a 2% inch fire hy-
drant, and 2% inch fire hose of suffi-
cient length to connect the fire hy-
drant to the international shore con-
nection on the vessel.

[CGD 88-032, 56 FR 35819, July 29, 1991, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995; USCG-2000-7223, 65 FR 40057, June 29,
2000]
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§127.703

§127.613 Smoking.

In the marine transfer area for LNG,
the operator shall ensure that no per-
son smokes when there is LNG present.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended at CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.615

In the marine transfer area for LNG,
the operator shall ensure that there
are no fires when there is LNG present.

Fires.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended at CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.617 Hotwork.

The operator shall ensure that no
person conducts welding, torch cutting,
or other hotwork unless that person
has a permit from the COTP.

SECURITY

§127.701 Security on existing facili-
ties.

The operator shall ensure that any
security procedure and arrangement on
existing facilities, that were in use
when LNG transfer operations were
last conducted, be continued and main-
tained, or upgraded, whenever LNG
transfer operations are conducted.

§127.703 Access to the marine transfer
area for LNG.

The operator shall ensure that—

(a) Access to the marine transfer
area for LNG from the shoreside and
the waterside is limited to—

(1) Personnel who work at the water-
front facility handling LNG including
persons assigned for transfer oper-
ations, vessel personnel, and delivery
and service personnel in the course of
their business;

(2) Coast Guard personnel; and

(3) Other persons authorized by the
operator; and

(b) No person is allowed into the ma-
rine transfer area for LNG unless that
person is identified by a waterfront fa-
cility handling LNG-issued identifica-
tion card or other identification card
displaying his or her photograph, or is



§127.705

an escorted visitor displaying an iden-
tifying badge.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.705 Security systems.

The operator shall ensure that secu-
rity patrols of the marine transfer area
for LNG are conducted once every
hour, or that a manned television mon-
itoring system is used, to detect—

(a) Unauthorized personnel;

(b) Fires; and

(c) LNG releases.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

§127.707

The operator shall ensure that no
person is assigned security patrol duty
unless that person has been instructed
on security violation procedures.

Security personnel.

§127.709 Protective enclosures.

The following must be within a fence
or wall that prevents trespassing:

(a) Impounding spaces.

(b) Control rooms and stations.

(c) Electrical power sources.

§127.711 Communications.

The marine transfer area for LNG
must have a means of direct commu-
nications between the security patrol
and other operating or security per-
sonnel on duty on the waterfront facil-
ity handling LNG.

[CGD 78-038, 53 FR 3376, Feb. 7, 1988, as
amended by CGD 88-049, 60 FR 39796, Aug. 3,
1995]

Subpart C—Waterfront Facilities
Handling Liquefied Hazardous Gas

SOURCE: CGD 88-049, 60 FR 39796, Aug. 3,
1995, unless otherwise noted.

DESIGN AND CONSTRUCTION

§127.1101 Piping systems.

Each piping system within the ma-
rine transfer area for LHG used for the
transfer of LHG must meet the fol-
lowing criteria:
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(a) Each system must be designed
and constructed in accordance with
ASME B31.3.

(b) Each pipeline on a pier or wharf
must be located so that it is not ex-
posed to physical damage from vehic-
ular traffic or cargo-handling equip-
ment. Each pipeline under navigable
waters must be covered or protected to
meet 49 CFR 195.248.

(c) The transfer manifold of each lig-
uid transfer line and of each vapor re-
turn line must have an isolation valve
with a bleed connection, such that
transfer hoses and loading arms can be
blocked off, drained or pumped out, and
depressurized before disconnecting.
Bleeds or vents must discharge to a
safe area such as a tank or flare.

(d) In addition to the isolation valve
at the transfer manifold, each liquid-
transfer line and each vapor return line
must have a readily accessible isola-
tion valve located near the edge of the
marine transfer area for LHG.

(e) Each power-operated isolation
valve must be timed to close so that it
will not produce a hydraulic shock ca-
pable of causing failure of the line or
equipment. Unless the layout of the
piping allows the isolation valve at the
transfer manifold to close within 30
seconds without creating excessive
stresses on the system, the layout
must be reconfigured to reduce the
stresses to a safe level.

(f) Each waterfront facility handling
LHG that transfers to or from a vessel
requiring vapor return during transfer
must be equipped with a vapor return
line designed to attach to the vessel’s
vapor connection.

(g) Where two or more LHGs are
loaded or unloaded at the same facil-
ity, each manifold must be identified
or marked to indicate each LHG it han-
dles.

(h) Each pipeline used to transfer
flammable liquids or vapors must be
provided with precautions against stat-
ic, lightning, and stray current in ac-
cordance with APl RP 2003.

§127.1102 Transfer hoses and loading
arms.

(a) Each hose within the marine
transfer area for LHG used for the
transfer of LHG or its vapors to or
from a vessel must—
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(1) Be made of materials resistant to
each LHG transferred, in both the lig-
uid and vapor state (if wire braid is
used for reinforcement, the wire must
be of corrosion-resistant material, such
as stainless steel);

(2) Be constructed to withstand the
temperature and pressure foreseeable
during transfer, with a MAWP not less
than the maximum pressure to which
it may be subjected and at least 1030
kPa gauge (149.4 psig);

(3) Be designed for a minimum burst-
ing pressure of a least five times the
MAWP;

(4) Have—

(i) Full-threaded connections;

(ii) Flanges that meet ANSI B16.5; or

(iii) Quick connect couplings that are
acceptable to the Commandant;

(5) Be adequately supported against
the weight of its constituent parts, the
LHG, and any ice formed on it;

(6) Have no kinks, bulges, soft spots,
or other defects that will let it leak or
burst under normal working pressure;
and

(7) Have a permanently attached
nameplate that indicates, or otherwise
be permanently marked to indicate—

(i) Each LHG for which it is suitable;

(ii) 1ts MAWP at the corresponding
service temperature; and

(iii) If used for service at other than
ambient temperature, its minimum
service temperature.

(b) Each loading arm used for the
transfer of LHG or its vapor must—

(1) Be made of materials resistant to
each LHG transferred, in both the lig-
uid and vapor state;

(2) Be constructed to withstand the
temperature and pressure foreseeable
during transfer;

(3) Be adequately supported against
the weight of its constituent parts, the
LHG, and any ice formed on it;

(4) Be provided with an alarm to indi-
cate when it is approaching the limits
of its extension, unless the examined
Operations Manual requires a person to
perform the same function; and

(5) Have a permanently attached
nameplate that indicates, or otherwise
be permanently marked to indicate—

(i) Each LHG it may handle;

(ii) Its MAWP at the corresponding
service temperature; and,
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(iii) If it is used for service at other
than ambient temperature, its min-
imum service temperature.

§127.1103 Piers and wharves.

(a) Each new waterfront facility han-
dling LHG, and all new construction in
the marine transfer area for LHG of
each existing facility, must comply
with the standards for seismic design
and construction in 49 CFR part 41.

(b) Each substructure on a new wa-
terfront facility handling LHG, and all
new construction in the marine trans-
fer area for LHG of each existing facil-
ity, except moorings and breasting dol-
phins, that supports or is within 4.5
meters (14.8 feet) of any pipe or equip-
ment containing a flammable LHG, or
that is within 15 meters (49.2 feet) of a
loading flange used to transfer a flam-
mable LHG, must have a fire-endur-
ance rating of not less than two hours.

§127.1105 Layout and spacing of ma-
rine transfer area for LHG.

Each new waterfront facility han-
dling LHG, and all new construction in
the marine transfer area for LHG of
each existing facility, must comply
with the following:

(a) Each building, shed, and other
structure within each marine transfer
area for LHG must be located, con-
structed, or ventilated to prevent the
accumulation of flammable or toxic
gases within the structure.

(b) Each impounding space for flam-
mable LHGs located within the area
must be designed and located so that
the heat flux from a fire over the im-
pounding space does not cause, to a
vessel, damage that could prevent the
vessel’s movement.

(¢) Each manifold, loading arm, or
independent mating flange must be lo-
cated at least 60 meters (197 feet) from
each of the following structures, if that
structure is intended primarily for the
use of the general public or of railways:

(1) A bridge crossing a navigable wa-
terway.

(2) The entrance to, or the super-
structure of, a tunnel under a navi-
gable waterway.

(d) Each manifold, loading arm, or
independent mating flange must be lo-
cated at least 30 meters (98.5 feet) from
each public roadway or railway.
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§127.1107 Electrical systems.

Electrical equipment and wiring
must be of the kind specified by, and
must be installed in accordance with,
NFPA 70.

§127.1109 Lighting systems.

(a) Each waterfront facility handling
LHG, at which transfers of LHG take
place between sunset and sunrise, must
have outdoor lighting that illuminates
the marine transfer area for LHG.

(b) AIll outdoor lighting must be lo-
cated or shielded so that it cannot be
mistaken for any aids to navigation
and does not interfere with navigation
on the adjacent waterways.

(c) The outdoor lighting must provide
a minimum average illumination on a
horizontal plane 1 meter (3.3 feet)
above the walking surface of the ma-
rine transfer area that is—

(1) 54 lux (5 foot-candles) at any load-
ing flange; and

(2) 11 lux (1 foot-candle) for the re-
mainder of the marine transfer area for
LHG.

§127.1111 Communication systems.

(a) The marine transfer area for LHG
must possess a communication system
that enables continuous two way voice
communication between the person in
charge of transfer aboard the vessel
and the person in charge of transfer for
the facility.

(b) The communication system re-
quired by paragraph (a) of this section
may consist either of fixed or portable
telephones or of portable radios. The
system must be usable and effective in
all phases of the transfer and all
weather at the facility.

(c) Devices used to comply with para-
graph (a) of this section during the
transfer of a flammable LHG must be
listed as intrinsically safe by Under-
writers Laboratories, Inc., Factory Mu-
tual Research Corporation, or other
independent laboratory recognized by
NFPA, for use in the hazardous loca-
tion in which it is used.

§127.1113 Warning signs.

(a) The marine transfer area for LHG
must have warning signs that—

(1) Meet paragraph (b) of this section;

(2) Can be seen from the shore and
the water; and,
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(3) Except as provided in paragraph
(c) of this section, bear the following
text:

Warning
Dangerous Cargo
No visitors

No Smoking

No Open Lights

(b) Each letter on the sign must be—

(1) In block style;

(2) Black on a white background; and

(3) At least 7.6 centimeters (3 inches)
high.

(c) The words ‘““No Smoking’’ and ‘“No
Open Lights’” may be omitted when the
product being transferred is not flam-
mable.

EQUIPMENT

§127.1203 Gas detection.

(a) Each waterfront facility handling
LHG that transfers a flammable LHG
must have at least two portable gas de-
tectors, or a fixed gas detector, in the
marine transfer area for LHG. Each de-
tector must be capable of indicating
whether the concentration of flam-
mable vapors exceeds 30% of the Lower
Flammable Limit for each flammable
product being transferred and must
meet ANSI S12.13, Part I.

(b) Each waterfront facility handling
LHG that transfers a toxic LHG, other
than anhydrous ammonia, must have
at least two portable gas detectors, or
a fixed gas detector, available in the
area. The detectors must be capable of
showing whether the concentration of
each toxic LHG being transferred is
above, at, or below any Permissible Ex-
posure Limit listed in 29 CFR 1910.1000,
Table Z-1 or Z-2.

(c) Each gas detector required by
paragraph (a) or (b) of this section
must serve to detect leaks, check
structures for gas accumulations, and
indicate workers’ exposure to toxic
gases in the area.

[CGD 88-049, 60 FR 39797, Aug. 3, 1995; 60 FR
49509, Sept. 26, 1995]

§127.1205

(a) Each piping system used to trans-
fer LHG or its vapors to or from a ves-
sel must have a quick-closing shutoff
valve to stop the flow of liquid and
vapor from the waterfront facility han-
dling LHG if a transfer hose or loading

Emergency shutdown.
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arm fails. This valve may be the isola-
tion valve with a bleed connection re-
quired by §127.1101(c).

(b) The valve required by paragraph
(a) of this section must be located as
near as practicable to the terminal
manifold or loading-arm connection
and must—

(1) Close on loss of power;

(2) Close from the time of activation
in 30 seconds or less;

(3) Be capable of local manual closing
and remotely controlled closing; and,

(4) If the piping system is used to
transfer a flammable LHG, either have
fusible elements that melt at less than
105 °C (221 °F) and activate the emer-
gency shutdown, or have a sensor that
performs the same function.

(c) A remote actuator for each valve
must be located in a place accessible in
an emergency, at least 15 meters (49.2
feet) from the terminal manifold or
loading arm, and conspicuously
marked with its designated function.
When activated, the actuator must also
automatically shut down any terminal
pumps or compressors used to transfer
LHG, or its vapors, to or from the ves-
sel.

[CGD 88-049, 60 FR 39797, Aug. 3, 1995; 60 FR
49509, Sept. 26, 1995]

§127.1207 Warning alarms.

(a) Each marine transfer area for
LHG must have a rotating or flashing
amber light that is visible for at least
1,600 meters (1 mile) from the transfer
connection in all directions.

(b) Each marine transfer area for
LHG must also have a siren that is au-
dible for at least 1,600 meters (1 mile)
from the transfer connection in all di-
rections.

(c) Each light and siren required by
this section must be located so as to
minimize obstructions. If any obstruc-
tion will prevent any of these alarms
from meeting paragraph (a) or (b) of
this section, the operator of the water-
front facility handling LHG shall pro-
pose for approval by the local COTP ad-
ditional or alternative warning devices
that provide an equivalent level of
safety.

[CGD 88-049, 60 FR 39798, Aug. 3, 1995; 60 FR
49509, Sept. 26, 1995]
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§127.1209 Respiratory protection.

Each waterfront facility handling
LHG must provide equipment for res-
piratory protection for each employee
of the facility in the marine transfer
area for LHG during the transfer of one
or more of the following toxic LHGs;
anhydrous ammonia, chlorine, di-
methylamine, ethylene oxide, methyl
bromide, sulphur dioxide, or vinyl chlo-
ride. The equipment must protect the
wearer from the LHG’s vapor for at
least 5 minutes.

OPERATIONS

§127.1301 Persons in charge of trans-
fers for the facility: Qualifications
and certification.

(a) No person may serve, or use the
services of any person, as a person in
charge of transfers for the facility reg-
ulated under this subpart, unless that
person—

(1) Has at least 48 hours’ transfer ex-
perience with each LHG being trans-
ferred,

(2) Knows the hazards of each LHG
being transferred;

(3) Knows the rules of this subpart;
and

(4) Knows the procedures in the ex-
amined Operations Manual and the ex-
amined Emergency Manual.

(b) Before a person in charge of trans-
fers for a waterfront facility handling
LHG supervises a transfer of LHG, the
operator of the facility shall certify in
writing that that person has met the
requirements in paragraph (a) of this
section. The operator shall ensure that
a copy of each current certification is
available for inspection at the facility.

[CGD 88-049, 60 FR 39798, Aug. 3, 1995; 60 FR
49509, Sept. 26, 1995]

§127.1302 Training.

(a) Each operator of a waterfront fa-
cility handling LHG shall ensure that
each person assigned to act as a person
in charge of transfers for the facility
has training in the following subjects:

(1) Properties and hazards of each
LHG being transferred to or from the
facility.

(2) Use of the gas detectors required
by §127.1203.
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(3) Use of the equipment for res-
piratory protection required by
§127.1209.

(4) Basic firefighting procedures, in-
cluding the use of the portable fire ex-
tinguishers required by §127.1503.

(5) Content and use of the examined
Operations Manual and examined
Emergency Manual.

(6) The configuration and limitations
of cargo systems of LHG vessels.

(7) Procedures for transferring LHG
to and from LHG vessels.

(8) Procedures for response to a re-
lease of the LHG handled by the facil-
ity.

(9) First aid for persons—

(i) With burns;

(ii) Needing cardio-pulmonary resus-
citation;

(iii) Exposed to toxic liquid or toxic
vapors (if a toxic LHG is handled by
the facility); and

(iv) Needing transport to a medical
facility.

(10) Restrictions on access to the ma-
rine transfer area for LHG.

(b) Each person that receives train-
ing under paragraph (a) of this section
shall receive refresher training in the
same subjects at least once every 5
years.

(c) The operator shall maintain, for
each person trained, a record of all
training provided under paragraphs (a)
and (b) of this section. The operator
shall retain these records for the dura-
tion of the person’s employment on the
waterfront facility plus 12 months.

(d) Training conducted to comply
with the hazard communication pro-
grams required by the Occupational
Safety and Health Administration
(OSHA) of the Department of Labor [29
CFR 1910.120] or the Environmental
Protection Agency (EPA) [40 CFR 311.1]
may be used to satisfy the require-
ments in paragraph (a) of this section,
so far as the training addresses the re-
quirements in paragraph (a) of this sec-
tion.

§127.1303 Compliance with suspension
order.

If the COTP issues to the owner or
operator of a waterfront facility han-
dling LHG an order to suspend a trans-
fer, no transfer may take place at the
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facility until the COTP withdraws the
order.

§127.1305 Operations Manual.

Each Operations Manual must con-
tain—

(a) A description of each liquid-trans-
fer system and vapor transfer system,
including each mooring area, transfer
connection, and (where installed) con-
trol room, and a diagram of the piping
and electrical systems;

(b) The duties of each person assigned
to transfers;

(c) The maximum relief-valve setting
or MAWP of the transfer system;

(d) The telephone numbers of super-
visors, persons in charge of transfers
for the facility, persons on watch in
the marine transfer area for LHG, and
security personnel of the facility;

(e) A description for each security
system provided for the transfer area;

(f) A description of the training pro-
grams established under §127.1302;

(g) The procedures to follow for secu-
rity violations; and

(h) For each LHG handled, the proce-
dures for transfer that include—

(1) Requirements for each aspect of

the transfer (start-up, gauging,
cooldown, pumping, venting, and shut-
down);

(2) The maximum transfer rate;

(3) The minimum transfer tempera-
ture;

(4) Requirements
equipment; and

(5) Communication procedures.

for firefighting

§127.1307 Emergency Manual.

(a) Each Emergency Manual
contain—

(1) For each LHG handled—

(i) A physical description of the LHG;

(ii) A description of the hazards of
the LHG;

(iii) First-aid procedures for persons
exposed to the LHG or its vapors;

(iv) The procedures for response to a
release of the LHG; and,

(v) If the LHG is flammable, the pro-
cedures for fighting a fire involving the
LHG or its vapors;

(2) A description of the emergency
shutdown required by §127.1205;

(3) The procedures for emergency
shutdown;

must
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(4) A description of the number, kind,
place, and use of the fire equipment re-
quired by §127.1501(a) and of the port-
able fire extinguishers required by
§127.1503;

(5) The telephone numbers of local
Coast Guard units, hospitals, fire de-
partments, police departments, and
other emergency-response organiza-
tions;

(6) If the facility has personnel shel-
ters, the place of and provisions in each
shelter;

(7) If the facility has first-aid sta-
tions, the location of each station;

(8) Emergency procedures for moor-
ing and unmooring a vessel; and,

(9) If an off-site organization is to
furnish emergency response, a copy of
the written agreement required by
§127.1505(a)(2).

(b) The employee-emergency plan
and fire-prevention plan required by
OSHA in 29 CFR 1910.38 may be used to
comply with this section to the extent
that they address the requirements
specified in paragraphs (a) (1) through
(9) of this section.

[CGD 88-049, 60 FR 39799, Aug. 3, 1995; 60 FR
49509, Sept. 26, 1995]

§127.1309 Operations Manual
Emergency Manual: Use.

Each operator of a waterfront facil-
ity handling LHG shall ensure that—

(a) No transfer is conducted unless
the facility has an examined Oper-
ations Manual and an examined Emer-
gency Manual;

(b) Each transfer is conducted in ac-
cordance with the examined Operations
Manual; and

(c) Each emergency response is con-
ducted in accordance with the exam-
ined Emergency Manual.

§127.1311 Motor vehicles.

(a) When LHG is being transferred or
stored in the marine transfer area of a
waterfront facility handling LHG, the
operator shall ensure that no person—

(1) Stops or parks a motor vehicle in
a space other than a designated park-
ing space;

(2) Refuels a motor vehicle within the
area; or

(3) Operates a vehicle or other mobile
equipment that constitutes a potential
source of ignition within 15 meters (49.2

and

43

§127.1315

feet) of any storage container, mani-
fold, loading arm, or independent mat-
ing flange containing a flammable lig-
uid or vapor.

(b) If motor vehicles are permitted to
stop in the marine transfer area for
LHG, the operator shall designate and
mark parking spaces that—

(1) Do not block fire lanes;

(2) Do not impede any entrances or
exits; and

(3) Are not located within 15 meters
(49.2 feet) of any storage container,
manifold, loading arm, or independent
mating flange containing a flammable
liquid or vapor.

§127.1313 Storage of hazardous mate-
rials.

(a) Each operator of a waterfront fa-
cility handling LHG shall ensure that
no materials listed in the table of haz-
ardous materials under 49 CFR 172.101,
except for the following, are stored in
the marine transfer area for LHG:

(1) The LHG being transferred.

(2) Fuel required by the vessel, or by
emergency equipment in the area.

(3) Oily wastes received from vessels.

(4) Solvents, lubricants, paints and
similar materials in the amount re-
quired for one day’s operations and
maintenance.

(b) The operator shall ensure that
flammable liquids not stored in bulk
are stored in accordance with Chapter 4
of NFPA 30.

§127.1315
tion.

Preliminary transfer inspec-

Before each transfer, the person in
charge of transfer for the facility
shall—

(@) Inspect piping and equipment
within the marine transfer area for
LHG to be used for transfer and ensure
that it meets the requirements in this
part;

(b) Determine the contents, pressure,
temperature, and capacity of each stor-
age tank to or from which LHG will be
transferred, to ensure that it is safe for
transfer;

(c) Confer with the person in charge
of transfer aboard the vessel, to review
and agree on—

(1) The sequence of acts required for
transfer;
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(2) The rate, maximum working pres-
sure, and minimum working tempera-
ture of transfer;

(3) The duties, stations, and watches
of each person assigned for transfer;
and

(4) The emergency procedures in the
examined Emergency Manual;

(d) Ensure that the vessel is securely
moored and that the transfer connec-
tions allow it to move to the limits of
its moorings without placing a strain
on the piping, hose, or loading arm
used for transfer;

(e) Ensure that each part of the
transfer system is aligned to allow the
flow of LHG to the desired place;

(f) Ensure the display of the warning
signs required by §127.1113;

(g) Ensure that the requirements of
this part concerning smoking and fire
protection are met;

(h) Ensure that qualified personnel
are on duty in accordance with the ex-
amined Operations Manual and
§§127.1301 and 127.1302; and

(i) Test the following to determine
that they are operable:

(1) The communication system re-
quired by §127.1111.

(2) The gas detectors required by
§127.1203.

§127.1317 Declaration of Inspection.

(a) Each person in charge of transfer
for the facility shall ensure that no
person transfers LHG to or from a ves-
sel until a Declaration of Inspection
that meets paragraph (c) of this section
is executed and signed by both the per-
son in charge aboard the vessel and the
person in charge for the facility.

(b) No person in charge of transfer for
the facility may sign the Declaration
unless that person has fulfilled the re-
quirements of §127.1315 and has indi-
cated fulfillment of each requirement
by writing his or her initials in the ap-
propriate space on the Declaration.

(c) Each Declaration must contain—

(1) The name of the vessel and that of
the facility;

(2) The date and time that the trans-
fer begins;

(3) A list of the requirements in
§127.1315 with the initials of both the
person in charge aboard the vessel and
the person in charge for the facility
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after each requirement, indicating the
fulfillment of the requirement;

(4) The signatures of both the person
in charge aboard the vessel and the
person in charge for the facility, and
the date and time of signing, indicating
that they are both ready to begin
transfer; and

(5) The signature of each relief person
in charge and the date and time of each
relief.

(d) The person in charge of transfer
for the facility shall give one signed
copy of the Declaration to the person
in charge of transfer aboard the vessel
and retain the other.

(e) Each operator of a facility shall
retain a signed copy of the Declaration
at the facility for 30 days after the
transfer.

§127.1319 Transfer of LHG.

(a) The operator of a waterfront facil-
ity handling LHG shall notify the
COTP of the time and place of each
transfer of LHG in bulk at least 4 hours
before it begins.

(b) During transfer, each operator of
a waterfront facility handling LHG
shall ensure that—

(1) The marine transfer area for LHG
is under the supervision of a person in
charge certified for transfers of LHG,
who has no other assigned duties dur-
ing the transfer;

(2) The person in charge supervises
transfers only to or from one vessel at
a time unless authorized by the COTP.

(3) No person transferring fuel or oily
waste is involved in the transfer; and

(4) No vessel is moored outboard of
any LHG vessel unless allowed by the
COTP or the examined Operations
Manual of the facility.

(c) During transfer, each person in
charge of transfer for the facility
shall—

(1) Maintain communication with the
person in charge of transfer aboard the
LHG vessel;

(2) Ensure that an inspection of the
transfer piping and equipment for
leaks, frost, defects, and other threats
to safety takes place at least once
every transfer;

(3) Ensure that—

(i) Transfer of LHG is discontinued as
soon as a release or fire is detected in
the area or aboard the vessel; and
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(ii) Transfer of flammable LHG is dis-
continued when electrical storms or
uncontrolled fires approach near the
area; and

(4) Ensure that the outdoor lighting
required by §127.1109 is turned on be-
tween sunset and sunrise.

(d) Upon completion of transfer of
LHG, each operator of a waterfront fa-
cility handling LHG shall ensure that
hoses and loading arms used for trans-
fer are drained of LHG residue and de-
pressurized before disconnecting from
the vessel.

NoOTE ToO §127.1319: Corresponding standards
for vessels appear at 46 CFR part 154.

§127.1321 Release of LHG.

(a) Each operator of a waterfront fa-
cility handling LHG shall ensure that—

(1) No person intentionally releases
LHG into the environment; and

(2) If a release of LHG or its vapor
threatens vessels or persons outside
the marine transfer area for LHG, they
are notified by the warning devices.

(b) If LHG or its vapor is released,
the person in charge of transfer for the
facility shall—

(1) Immediately notify the person in
charge of transfer aboard the vessel
that transfer must be shut down;

(2) Shut down transfer in coordina-
tion with the person aboard the vessel;

(3) Notify the COTP of the release;
and

(4) Not resume transfer until author-
ized by the COTP.

§127.1325 Access to marine transfer
area for LHG.

Each operator of a waterfront facil-
ity handling LHG shall ensure that—

(a) Access to the marine transfer
area for LHG from shoreside and water-
side is limited to—

(1) Personnel who work in the area,
transfer personnel, vessel personnel,
and delivery and service personnel in
the course of their business;

(2) Federal, State, and local officials;
and

(3) Other persons authorized by the
operator;

(b) Each person allowed into the area
is positively identified as someone au-
thorized to enter and that each person
other than an employee of the facility
displays an identifying badge;
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(c) Guards are stationed, and fences
or other devices are installed, to pre-
vent, detect, and respond to unauthor-
ized access, fires, and releases of LHG
in the area, except that alternative
measures approved by the COTP (such
as electronic monitoring or random pa-
trols) will be sufficient where the sta-
tioning of guards is impracticable; and

(d) Coast Guard personnel are al-
lowed access to the facility, at any
time, to make any examination or to
board any vessel moored at the facil-
ity.

MAINTENANCE

§127.1401 General.

Each operator of a waterfront facil-
ity handling LHG shall ensure that all
cargo handling equipment is operable,
and that no equipment that may cause
the release or ignition of LHG is used
in the marine transfer area for LHG.

§127.1403 Inspections.

(a) Each operator of a waterfront fa-
cility handling LHG shall conduct a
visual inspection for defects of each
pressure relief device not capable of
being tested.

(b) The operator shall conduct the in-
spection required by paragraph (a) of
this section at least once each calendar
year, with intervals between inspec-
tions not exceeding 15 months.

§127.1405

Each operator of a waterfront facil-
ity handling LHG shall ensure that—

(a) Equipment is repaired so that—

(1) The equipment continues to meet
the applicable requirements in this
subpart; and

(2) Safety is not compromised; and

(b) Welding and cutting meet NFPA
51B.

Repairs.

§127.1407 Tests.

(a) Each operator of a waterfront fa-
cility handling LHG shall conduct a
static liquid-pressure test of the pip-
ing, hoses, and loading arms of the
LHG-transfer system located in the
marine transfer area for LHG, and
shall verify the set pressure of the safe-
ty and relief valves—

(1) After the system or the valves are
altered;
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(2) After major repairs to the system
or the valves;

(3) After any increase in the MAWP
of the system; and

(4) At least once each calendar year,
with intervals between tests not ex-
ceeding 15 months.

(b) The pressure for the test under
paragraph (a) of this section must be at
least 1.1 times the MAWP and last for
at least 30 minutes.

(c) The operator shall conduct a test
of each pressure gauge, to ensure that
the displayed pressure is within 10 per-
cent of the actual pressure, at least
once each calendar year, with intervals
between tests not exceeding 15 months.

(d) The operator shall conduct a test
of each item of remote operating or in-
dicating equipment, such as a remotely
operated valve, at least once each cal-
endar year, with intervals between
tests not exceeding 15 months.

(e) The operator shall conduct a test
of the emergency shutdown required by
§127.1205 at least once every two
months, to ensure that it will perform
as intended. If transfers of LHG occur
less often than every two months, the
operator may conduct this test before
each transfer instead of every two
months.

(f) The operator shall conduct a test
of the warning alarm required by
§127.1207 at least once every six
months, to ensure that it will perform
as intended. If transfers of LHG occur
less often than every six months, the
operator may conduct this test before
each transfer instead of every six
months.

§127.1409 Records.

(a) Each operator of a waterfront fa-
cility handling LHG shall keep on file:

(1) A description of the components
inspected or tested under §127.1403 or
127.1407.

(2) The date and results of each in-
spection or test under §127.1403 or
127.1407.

(3) A description of any repair made
after the inspection or test.

(4) The date and a description of each
alteration or major repair to the LHG
transfer system or its valves.

(b) The operator shall keep this infor-
mation on file for at least 24 months
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after the inspection, test, alteration, or
major repair.

FIREFIGHTING EQUIPMENT

§127.1501 General.

(@) The number, kind, and place of
equipment for fire detection, protec-
tion, control, and extinguishment must
be determined by an evaluation based
upon sound principles of fire-protection
engineering, analysis of local condi-
tions, hazards within the waterfront fa-
cility handling LHG, and exposure to
other property. A description of the
number, kind, place, and use of fire
equipment determined by this evalua-
tion must appear in the Emergency
Manual for each facility. The evalua-
tion for each new facility and for all
new construction on each existing fa-
cility must be submitted to the COTP
for review when the emergency manual
is submitted under §127.1307.

(b) All fire equipment for each facil-
ity must be adequately maintained,
and periodically inspected and tested,
so it will perform as intended.

(c) The following must be red or some
other conspicuous color and be in
places that are readily accessible:

(1) Hydrants and standpipes.

(2) Hose stations.

(3) Portable fire extinguishers.

(4) Fire monitors.

(d) Fire equipment must bear the ap-
proval, if applicable, of Underwriters
Laboratories, Inc., Factory Mutual Re-

search Corporation, or other inde-
pendent laboratory recognized by
NFPA.

[CGD 88-049, 60 FR 39796, Aug. 3, 1995, as
amended by USCG-1999-5832, 64 FR 34714,
June 29, 1999]

§127.1503 Portable fire extinguishers.

Each operator of a waterfront facil-
ity handling LHG must provide port-
able fire extinguishers of appropriate,
number, size, and kind in the marine
transfer area for LHG in accordance
with NFPA 10.

§127.1505 Emergency
rescue.
(a) Each waterfront facility handling
LHG must arrange for emergency re-
sponse and rescue pending the arrival

response and
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of resources for firefighting or pollu-
tion control. Response and rescue may
be performed by facility personnel or
by an off-site organization.

(1) If response and rescue are per-
formed by facility personnel, appro-
priate training and equipment for per-
sonnel protection must be furnished to
those personnel. Training and equip-
ment that meets 29 CFR 1910.120, haz-
ardous-waste operations and emer-
gency response, will be appropriate.

(2) If response and rescue are per-
formed by an off-site organization, the
organization must enter into a written
agreement with the facility indicating
the services it will perform and the
time within which it will perform them
to injured or trapped personnel.

(b) [Reserved]

§127.1507 Water systems for fire pro-
tection.

(a) Each waterfront facility handling
LHG must have a supply of water and
a means for distributing and applying
the water to protect personnel; to cool
storage tanks, equipment, piping, and
vessels; and to control unignited leaks
and spills in the marine transfer area
for LHG except when the evaluation re-
quired by §127.1501(a) indicates other-
wise. The evaluation must address fire
protection for structures, cargo, and
vessels. Each water system must in-
clude on the pier or wharf at least one
2%>-inch supply line, one 2%-inch fire
hydrant, and enough 2%-inch hose to
connect the hydrant to the vessel.

(b) Each water system must fully and
simultaneously supply, for at least 2
hours, all fixed fire-protection systems,
including monitor nozzles, at their de-
signed flow and pressure for the worst
single incident foreseeable, plus 63 L/s
(1000 gpm) for streams from hand-held
hoses.

§127.1509 Equipment for controlling
and extinguishing fires.

(a) Within each marine transfer area
for LHG of each waterfront facility
handling LHG that transfers a flam-
mable LHG, portable or wheeled fire
extinguishers suitable for gas fires,
preferably dry chemical extinguishers,
must be available at strategic sites, as
determined by the evaluation required
by §127.1501(a).
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(b) Fixed systems for extinguishing
or controlling fires may be appropriate
for protection against particular haz-
ards. The evaluation required by
§127.1501(a) may specify the use of one
or more of the following fixed systems:

(1) Low-, medium-, or high-expansion
foam.

(2) Dry chemicals.

(3) Water applied as deluge, spray, or
sprinkle.

(4) Carbon dioxide.

(5) Other NFPA approved fire extin-
guishing media.

§127.1511 International shore connec-
tion.

Each marine transfer area for LHG
that receives foreign flag vessels must
have an international shore connection
meeting the requirements of ASTM F
1121 (incorporated by reference, see
§127.003).

[CGD 88-049, 60 FR 39796, Aug. 3, 1995, as
amended by USCG-2000-7223, 65 FR 40057,
June 29, 2000]

FIRE PROTECTION

§127.1601 Smoking.

Each operator of a waterfront facil-
ity handling LHG shall ensure that no
person smokes in the marine transfer
area for LHG unless—

(@) Neither flammable LHG nor its
vapors are present in the area; and

(b) The person is in a place des-
ignated and marked in accordance with
local law.

§127.1603 Hotwork.

Each operator of a waterfront facil-
ity handling LHG shall ensure that no
person conducts welding, torch cutting,
or other hotwork on the facility, or on
a vessel moored to the facility, un-
less—

(@) The COTP has issued a permit for
that hotwork; and

(b) The conditions of the permit are
met.

§127.1605 Other sources of ignition.

Each operator of a waterfront facil-
ity handling LHG shall ensure that in
the marine transfer area for LHG—

(a) There are no open fires or open
flame lamps;
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(b) Heating equipment will not ignite
combustible material,;

(c) Each chimney and appliance has a
spark arrestor if it uses solid fuel or is
located where sparks may ignite com-
bustible material; and

(d) All rubbish, debris, and waste go
into appropriate receptacles.

[CGD 88-049, 60 FR 39796, Aug. 3, 1995, as
amended by CGD 97-023, 62 FR 33363, June 19,
1997]
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EDITORIAL NOTE: For a document relating
to clarification of part 128, see 61 FR 51597,
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Subpart A—General

§128.100 Does this part apply to me?

This part applies to all passenger ter-
minals in the United States or its ter-
ritories when being used for the assem-
bling, processing, embarking, or dis-
embarking of passengers or baggage for
passenger vessels over 100 gross tons,
carrying more than 12 passengers for
hire; making a voyage lasting more
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than 24 hours, any part of which is on
the high seas. It does not apply to ter-
minals when serving ferries that hold
Coast Guard Certificates of Inspection
endorsed for ‘‘Lakes, Bays, and
Sounds’, and that transit inter-
national waters for only short periods
of time, on frequent schedules.

§128.110 Definitions.

The definitions in part 120 of this
chapter apply to this part, except for
the definition of You. As used in this
part:

You means the owner or operator of a
passenger terminal.

[CGD 91-012, 63 FR 53591, Oct. 6, 1998]

§128.120 Incorporation by reference.

(a) Certain material is incorporated
by reference into this part with the ap-
proval of the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR Part 51. To enforce
any edition other than that specified in
paragraph (b) of this section, the Coast
Guard must publish notice of change in
the FEDERAL REGISTER and must make
the material available to the public.
All approved material may be in-
spected at the Office of the Federal
Register, 800 North Capitol Street NW.,
Suite 700, Washington, DC, and at the
U.S. Coast Guard, (G-MES), 2100 Sec-
ond Street SW., Washington, DC. Cop-
ies may be obtain from IMO, 4 Albert
Embankment, London SE1 7 SR.

(b) The materials approved for incor-
poration by reference in this part and
the sections affected are:

INTERNATIONAL MARITIME
ORGANIZATION (IMO)

4 Albert Embankment, London SE1
7SR

MSC Circular 443, Measures to Prevent
Unlawful Acts Against Passengers
and Crews on Board Ships September
26, 1986—128.220, 128.300

Subpart B—Security Program

§128.200 What must my Terminal Se-
curity Plan cover?
(a) If this part applies to your pas-
senger terminal, you must implement
for that terminal a program that—



Coast Guard, DOT

(1) Provides for the safety and secu-
rity of persons and property in the ter-
minal and aboard each passenger vessel
subject to part 120 of this chapter
moored at the terminal, against unlaw-
ful acts;

(2) Prevents or deters the carriage
aboard any such vessel moored at the
terminal of any prohibited weapon, in-
cendiary, or explosive on or about any
person or within his or her personal ar-
ticles or baggage, and the carriage of
any prohibited weapon, incendiary, or
explosive in stowed baggage, cargo, or
stores;

(3) Prevents or deters unauthorized
access to any such vessel and to re-
stricted areas in the terminal;

(4) Provides appropriate security
measures for Security Levels I, 11, and
111 that allow for increases in security
when the Commandant or Captain of
the Port (COTP) advises you that a
threat of an unlawful act exists and
may affect the terminal, a vessel, or
any person aboard the vessel or ter-
minal;

(5) Designates, by name, a security
officer for the terminal;

(6) Provides for the evaluation of all
security personnel of the terminal, be-
fore hiring, to determine suitability for
employment; and

(7) Provides for coordination with
vessel security while any passenger
vessel subject to part 120 of this chap-
ter is moored at the terminal.

(b) If this part applies to your pas-
senger terminal, you must work with
the operator of each passenger vessel
subject to part 120 of this chapter, to
provide security for the passengers, the
terminal, and the vessel. You need not
duplicate any provisions fulfilled by
the vessel unless directed to by the
COTP. When a provision is fulfilled by
a vessel, the applicable section of the
Terminal Security Plan required by
§128.300 must refer to that fact.

[CGD 91-012, 63 FR 53591, Oct. 6, 1998]

§128.210 What are the responsibilities
of my terminal security officer?

(a) If this part applies to your pas-
senger terminal, you must designate a
security officer for the terminal.

(b) This officer must ensure that—

(1) An initial comprehensive security
survey is conducted and updated;
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(2) The Terminal Security Plan re-
quired by §128.300 is implemented and
maintained, and that amendments to
correct its deficiencies and satisfy the
security requirements of the terminal
are proposed;

(3) Adequate training for personnel
responsible for security is provided;

(4) Regular security inspections of
the terminal are conducted,

(5) Vigilance is encouraged, as well as
is general awareness of security, at the
terminal,;

(6) All occurrences or suspected oc-
currences of unlawful acts and related
activities are reported under §128.220
and records of the incident are main-
tained; and

(7) Coordination, for implementation
of the Terminal Security Plan required
by §128.300, takes place with the vessel
security officer of each vessel that em-
barks or disembarks passengers at the
terminal.

[CGD 91-012, 63 FR 53592, Oct. 6, 1998]

§128.220 What must I do to report an
unlawful act and related activity?

(a) Either you or the terminal secu-
rity officer must report each breach of
security, unlawful act, or threat of an
unlawful act against the terminal, a
passenger vessel subject to part 120 of
this chapter destined for or moored at
that terminal, or any person aboard
the terminal or vessel, to the COTP, to
the local office of the Federal Bureau
of Investigation (FBI), and to the local
police agency having jurisdiction over
the terminal.

(b) Either you or the terminal secu-
rity officer must file a written report
of the incident using the form ‘““Report
on an Unlawful Act,” contained in IMO
MSC Circular 443, as soon as possible,
to the local COTP.

[CGD 91-012, 63 FR 53592, Oct. 6, 1998]

Subpart C—Plans and Procedures
for Terminal Security

§128.300 What is required to be in a
Terminal Security Plan?

(a) If your passenger terminal is sub-
ject to this part, you must develop and
maintain, in writing, for that terminal,
an appropriate Terminal Security Plan



§128.305

that articulates the program required
by §128.200.

(b) The Terminal Security Plan must
be developed and maintained under the
guidance in IMO MSC Circular 443 and
must address the security of passengers
aboard passenger vessels subject to
part 120 of this chapter, of members of
crews of such vessels, and of employees
of the terminal, by establishing secu-
rity measures to take for Security Lev-
els I, 11, and 11, to—

(1) Deter unauthorized access to the
terminal and its restricted areas and to
any passenger vessel moored at the ter-
minal;

(2) Deter the introduction of prohib-
ited weapons, incendiaries, and explo-
sives into the terminal and its re-
stricted areas and onto any passenger
vessel moored at the terminal;

(3) Encourage vigilance, as well as
general awareness of security, at the
terminal;

(4) Provide adequate security train-
ing to employees of the terminal;

(5) Coordinate responsibilities for se-
curity with the operator of each vessel
that embarks or disembarks passengers
at the terminal; and

(6) Provide information to employees
of the terminal and to law-enforcement
personnel, in case of an incident affect-
ing security.

() You must amend the Terminal Se-
curity Plan to address any known defi-
ciencies.

(d) You must restrict the distribu-
tion, disclosure, and availability of in-
formation contained in the Terminal
Security Plan to those persons with an
operational need to know.

[CGD 91-012, 63 FR 53592, Oct. 6, 1998]

§128.305 Who must submit a Terminal
Security Plan?

(a) The owner or operator of the ves-
sel must submit a Terminal Security
Plan whenever—

(1) There is an agreement with you
that the owner or operator of the ves-
sel will submit the Plan;

(2) The owner or operator of the ves-
sel has exclusive use of the pier and
terminal building immediately adja-
cent to the pier and has complete con-
trol of that area;

(3) There is no terminal; or
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(4) Passengers embark or disembark
but no baggage or stores are loaded or
offloaded.

(b) In the situations described in
paragraphs (a)(3) and (4) of this section,
the owner or operator of the vessel
may, with the permission of the cog-
nizant COTP, use an annex to the ves-
sel’s security plan instead of a Ter-
minal Security Plan.

(c) You must submit a Terminal Se-
curity Plan whenever—

(1) There is an agreement with the
owner or operator of the vessel that
you will submit the Plan;

(2) No security agreement exists; or

(3)(i) At least one vessel other than a
passenger vessel uses the terminal;

(i) More than one passenger vessel
line uses the terminal; or

(iii) The terminal loads or offloads
baggage or stores.

[CGD 91-012, 63 FR 53592, Oct. 6, 1998]

§128.307 What is the procedure for ex-
amination?

(@) Unless a plan for your passenger
terminal will be submitted by an enti-
ty other than yourself under §128.305 or
§120.303 of this chapter, you must sub-
mit two copies of each Terminal Secu-
rity Plan required by §128.300 to the
COTP for examination at least 60 days
before transferring passengers to or
from a vessel subject to part 120 of this
chapter.

(b) If the COTP finds that the Ter-
minal Security Plan meets the require-
ments of §128.300, he or she will return
a copy to you marked ‘‘Examined by
the Coast Guard.”

(c) If the COTP finds that the Ter-
minal Security Plan does not meet the
requirements of §128.300, he or she will
return the Plan with an explanation of
why it does not meet them.

(d) No terminal subject to this part
may transfer passengers to or from a
passenger vessel subject to part 120 of
this chapter, unless it holds either a
Terminal Security Plan that we have
examined or a letter from the COTP
stating that we are currently reviewing
the Plan and that normal operations
may continue until the COTP has de-
termined whether the Plan meets the
requirements of §128.300.

[CGD 91-012, 63 FR 53592, Oct. 6, 1998]
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§128.309 What do I do if I need to
amend my Terminal Security Plan?

(a) If your passenger terminal is sub-
ject to this part, you must amend your
Terminal Security Plan when directed
by the COTP, and may amend it on
your own initiative.

(b) You must submit each proposed
amendment to the Terminal Security
Plan you initiate to the COTP for re-
view at least 30 days before the amend-
ment is to take effect, unless he or she
allows a shorter period. The COTP will
examine the amendment and respond
according to §128.307.

(c) The COTP may direct you to
amend your Terminal Security Plan if
he or she determines that implementa-
tion of the Plan is not providing effec-
tive security. Except in an emergency,
he or she will issue you a written no-
tice of matters to address and will
allow you at least 60 days to submit
proposed amendments.
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(d) If there is an emergency or other
circumstance that makes the proce-
dures in paragraph (c) of this section
impracticable, the COTP may give you
an order to implement increases in se-
curity immediately. The order will in-
corporate a statement of the reasons
for it.

[CGD 91-012, 63 FR 53593, Oct. 6, 1998]

§128.311 What is my right of appeal?

Any person directly affected by a de-
cision or action taken by the COTP
under this part, may appeal that action
or decision to the cognizant District
Commander according to the proce-
dures in 46 CFR 1.03-15; the District
Commander’s decision on appeal may
be further appealed to the Com-
mandant according to the procedures
in 46 CFR 1.03-25.

[CGD 91-012, 61 FR 37654, July 18, 1996. Redes-
ignated by CGD 91-012, 63 FR 53592, Oct. 6,
1998]
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FUND; STATE ACCESS
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CFR, 1991 Comp., p. 351); 49 CFR 1.46.

SOURCE: CGD 92-014, 57 FR 53969, Nov. 13,
1992, unless otherwise noted.

§133.1 Purpose.

This part prescribes procedures for
the Governor of a State to request pay-
ments from the Oil Spill Liability trust
Fund (the Fund) for oil pollution re-
moval costs under section 1012(d)(1) of
the Oil Pollution Act of 1990 (the Act)
(33 U.S.C. 2712(d)(1)).

§133.3 Definitions.

(a) As used in this part, the following
terms have the same meaning as set
forth in section 1001 of the Act (33
U.S.C. 2701): “‘discharge’, ‘‘exclusive
economic zone’”, ‘““Fund”, “‘incident”’,
“National Contingency Plan”, ‘‘navi-
gable waters’”, ‘“‘oil”’, ‘“‘remove’”, ‘‘re-
moval’’, ‘““removal costs’, ‘“‘responsible
party’’, ‘““State’’, and ‘“United States’’.

(b) As used in this part—

Act means Title | of the Oil Pollution
Act of 1990 (33 U.S.C. 2701 through 2719).

Director, NPFC, means the person in
charge of the U.S. Coast Guard Na-
tional Pollution Funds Center or that
person’s authorized representative.

NPFC means the U.S. Coast Guard
National Pollution Funds Center, 4200
Wilson Boulevard, suite 1000, Arling-
ton, Virginia 22203-1804.
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On-Scene Coordinator or OSC means
the Federal official predesignated by
the Environmental Protection Agency
or the U.S. Coast Guard to direct and
coordinate all efforts for removal of a
discharge, or the mitigation or the pre-
vention of a substantial threat of a dis-
charge, of oil.

Removal action means an incident-
specific activity taken under this part
to contain or remove a discharge, or to
mitigate or prevent a substantial
threat of a discharge, of oil.

§133.5 Requests: General.

(a) Upon a request submitted in ac-
cordance with this part by the Gov-
ernor of a State or his or her des-
ignated State official, the OSC may ob-
tain a Federal Project Number (FPN)
and a ceiling not to exceed $250,000 per
incident for removal costs. The re-
moval costs must be for the immediate
removal of a discharge, or the mitiga-
tion or prevention of a substantial
threat of a discharge, of oil.

(b) Before a request under this part is
made, the State official shall ensure
that the procedures in the National
Contingency Plan (40 CFR part 300) for
notifying Federal authorities of the
discharge or threat of discharge have
been met.

(c) The Federal Grant and Coopera-
tive Agreement Act of 1977 (31 U.S.C.
6301-6308) and 49 CFR parts 18, 20, 29,
and 90 apply to Fund monies obligated
for payment under this part.

§133.7 Requests: Amount.

(a) The amount of funds that may be
requested under this part—

(1) Is limited to the amount antici-
pated for immediate removal action for
a single oil pollution incident, but, in
any event, may not exceed $250,000 per
incident;

(2) Must be for removal costs con-
sistent with the National Contingency
Plan; and

(3) Must be reasonable for the re-
moval actions proposed, considering
such factors as quantity and composi-
tion of the oil, weather conditions and
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customary costs of similar services in
the locale.

(b) The funds requested are obligated
only to the extent they are determined
to be for immediate removal actions
which are reasonable and otherwise eli-
gible for payment under this part.

§133.9 Requests: Where made.

Requests for access to the Fund
under §133.5 must be made by tele-
phone or other rapid means to the OSC.

§133.11 Request: Contents.

In making a request for access to the
Fund, the person making the request
shall—

(@) Indicate that the request is a
State access request under 33 CFR part
133;

(b) Give his or her name, title, de-
partment, and State;

(c) Describe the incident in sufficient
detail to allow a determination of ju-
risdiction, including at a minimum the
date of the occurrence, type of product
discharged, estimated quantity of the
discharge, body of water involved, and
proposed removal actions for which
funds are being requested under this
part; and

(d) Indicate the amount of funds
being requested.

§133.13 Removal actions eligible for
funding.

To be eligible for funding under this
part, each removal action must meet
the following:

(a) Must be for an incident, occurring
after August 18, 1990, which resulted in
a discharge, or the substantial threat
of a discharge, of oil into or upon the
navigable waters or adjoining shore-
lines.

(b) Must comply with the National
Contingency Plan.

() Must be an immediate removal
action.

§133.15 Determination
for funding.

Upon receipt of the information
under §133.11 and, if necessary, from
other sources determined to be appro-
priate at his or her discretion, the OSC
will determine whether the proposed
removal actions meet the requirements
of §133.13. If necessary, the OSC may

of eligibility
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seek further clarification of the pro-
posed actions from the State official.
The OSC shall expeditiously notify the
State official and the Director, NPFC,
of his or her decision.

§133.17

Removal actions funded under this
part must be coordinated with the OSC
and conducted in accordance with the
National Contingency Plan.

Conduct of removal actions.

§133.19 Recordkeeping.

(a) The State official shall maintain
detailed records of expenditures made
from the funds provided under this
part, including records of—

(1) Daily expenditures for each indi-
vidual worker, giving the individual’s
name, title or position, activity per-
formed, time on task, salary or hourly
rate, travel costs, per diem, out-of-
pocket or extraordinary expenses, and
whether the individual is normally
available for oil spill removal,

(2) Equipment purchased or rented
each day, with the daily or hourly rate;

(3) Miscellaneous materials and
expendables purchased each day; and

(4) Daily contractor or consultant
fees, including costs for their personnel
and contractor-owned or rented equip-
ment, as well as that of any subcon-
tractor.

(b) The State official shall submit a
copy of these records and a summary
document stating the total of all ex-
penditures made to the NPFC official
specified in §133.25(c) within thirty
days after completion of the removal
actions. A copy of these documents
shall also be submitted to the cog-
nizant OSC.

(c) Upon request of the OSC or the
NPFC, the State official shall make
the original records available for in-
spection.

(d) If, after inspecting the records,
the Director, NPFC, determines that
expenditures by a State official from
funds obligated under this part were
not eligible for funding under this part
and the expenditures were not made
with the good faith understanding that
they were eligible under this part, the
Director, NPFC, may seek reimburse-
ment to the Fund from the State.
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§133.21 Records retention.

(a) The State official shall maintain
all records for ten years following com-
pletion of the removal actions.

(b) If any litigation, claim, negotia-
tion, audit, cost recovery, or other ac-
tion involving the records has been
started before the expiration of the
ten-year period, the records must be re-
tained until completion of the action
and resolution of all issues which arise
from it, or until the end of the regular
ten-year period, whichever is later.

§133.23 Investigation to determine the
source and responsible party.

(a) The State official shall promptly
make a thorough investigation to de-
termine the source of the incident and
the responsible party.

(b) Upon completion of the investiga-
tion, the State official shall forward
the results of the investigation and
copies of the supporting evidence iden-
tifying the source and the responsible
party to both the cognizant OSC and

the NPFC official specified in
§133.25(c).
§133.25 Notification of Governor’s des-

ignee.

(a) If the Governor of a State antici-
pates the need to access the Fund
under this part, he or she must advise
the NPFC in writing of the specific in-
dividual who is designated to make re-
quests under this part.

(b) This designation must include the
individual’s name, address, telephone
number, and title or capacity in which
employed.

(c) The information required by para-
graph (b) of this section must be for-
warded to the Chief, Case Management
Division, National Pollution Funds
Center, Suite 1000, 4200 Wilson Boule-
vard, Arlington, Virginia 22203-1804.
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POLLUTION COMPENSATION FUND
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Subpart A—General

§135.1 Purpose.

(a) This part prescribes the policies,
procedures, and administrative prac-
tices regarding offshore oil pollution li-
ability and compensation, including
the administration and general oper-
ation of the fund established under
Title 111 of the Outer Continental Shelf
Lands Act Amendments of 1978 (Pub. L.
95-372, 43 U.S.C. 1811 et. seq.).

§135.3 Applicability.

(a) This part applies to each person
who:

(1) Owns oil obtained from the Outer
Continental Shelf when the oil in pro-
duced;
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(2) Owns, operates, or is the guar-
antor of the owner or operator of any
vessel;

(3) Owns, operates, or is the guar-
antor of the owner or operator of any
offshore facility;

(4) Sustains an economic loss as a
consequence of oil pollution arising
from Outer Continental Shelf activi-
ties; or

(5) Otherwise has responsibilities
under Title 11l of the Act and the regu-
lations in this part.

§135.5 Definitions.

(a) As used in this part, the following
terms shall have the same meaning as
defined in section 301 of Title Ill of the
Outer Continental Shelf Lands Act
Amendments of 1978 (Pub. L. 95-372):
“barrel’’; ““claim’; ‘“‘discharge’’; ‘‘facil-
ity’’; ““Fund’’; “‘guarantor’’; ““incident’’;
“offshore facility’”; ‘‘oil pollution”;
““operator’’; ‘‘owner’’; ‘“‘person’’; ‘‘per-
son in charge”; “public vessel’”’; and
““vessel”’.

(b) As used in this part:

(1) Act means Title Ill of the Outer
Continental Shelf Lands Act Amend-
ments of 1978 (Pub. L. 95-372), entitled
*“Offshore Oil Spill Pollution Fund”’.

(2) Captain of the Port means a Coast
Guard officer designated as Captain of
the Port for the areas described in Part
3 of this chapter, or that person’s au-
thorized representative or, where there
is no Captain of the Port area, the Dis-
trict Commander.

(3) Commandant means the Com-
mandant of the Coast Guard or that
person’s authorized representative.

(4) District Commander means the
Coast Guard officer commanding a
Coast Guard District described in Part
3 of this chapter, or that person’s au-
thorized representative.

(5) Fund Administrator means the per-
son to whom the authority and func-
tions of the Commandant as adminis-
trator of the Fund are delegated.

(6) Oil means petroleum, including
crude oil or any fraction or residue
therefrom and natural gas condensate,
except that the term does not include
natural gas.

(7) Outer Continental Shelf or OCS
means ‘“‘outer Continental Shelf’’ as de-
fined in section 2(a) of the Outer Conti-
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nental Shelf Lands Act (43
U.S.C.1331(a)).
§135.7 Delegation—Fund Adminis-

trator.

(a) The Fund Administrator is dele-
gated authority to perform those func-
tions assigned or delegated to the Sec-
retary of Transportation under the Act
not reserved by the Secretary of Trans-
portation or the Commandant.

(b) The Fund Administrator may re-
delegate and authorize successive re-
delegations of the authority granted in
paragraph (a) of this section within the
command under which that person has
jurisdiction or to members of the Fund
staff.

§135.9 Fund address.

The address to which correspondence
relating to the Coast Guard’s adminis-
tration of the Fund should be directed
is: U.S. Coast Guard National Pollution
Funds Center, 4200 Wilson Boulevard,
Suite 1000, Arlington, VA 22203-1804.

[CGD 86-032, 52 FR 23175, June 18, 1987, as
amended by CGD 88-052, 53 FR 25120, July 1,
1988; USCG 1998-3799, 63 FR 35530, June 30,
1998]

Subpart B—Levy of Fees

§135.101 Purpose.

(a) The purpose of this subpart is to
state the general requirements con-
cerning the levy of fees.

§135.103 Levy and payment of barrel
fee on OCS oil.

(a) A fee of $.03 per barrel is levied on
all oil produced on the OCS and is im-
posed upon the owner of the oil when
such oil is produced.

(b) The owner of oil obtained from
the OCS shall, for the purpose of com-
puting the barrel fee levied in para-
graph (a) of this section, measure OCS
oil production by employing the meth-
ods and criteria of the Minerals Man-
agement Service contained in 30 CFR
250.180.

(c) The barrel fee levied in paragraph
(a) of this section applies whenever the
unobligated Fund balance is less than
$200,000,000.
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(d) Payment of the fee levied in para-
graph (a) of this section is made in ac-
cordance with the fee collection regu-
lations of the IRS at 26 CFR part 301,
§301.9001. Federal government entitle-
ment to royalty oil does not constitute
ownership of oil at time of production.
The Fund Administrator advises the
IRS when the unobligated Fund bal-
ance requires starting or stopping the
collection of the barrel fee levied in
this section, so the IRS may provide
appropriate notice to affected owners
of OCS oil.

[CGD 88-050, 53 FR 52997, Dec. 30, 1988, as
amended by CGD 90-005, 55 FR 17268, Apr. 24,
1990]

Subpart C—Financial Responsi-
bility for Offshore Facilities

§135.201 Applicability.

(a) This subpart applies to the owner
or operator of each offshore facility re-
quired by the Act to establish and
maintain evidence of financial respon-
sibility.

(b) For the purpose of this subpart:

(1) AIl structures, including plat-
forms, wells, and pipelines, are consid-
ered a single offshore facility if they
are physically connected, located up-
stream of the point of custody transfer,
within the same oil field, and under
one ownership.

(2) If separate parts of a structure,
including platforms and pipelines, are
owned separately, each part having
common ownership is considered a sep-
arate offshore facility.

(3) A mobile offshore drilling unit is
considered an offshore facility from the
moment a drill shaft or other device
connected to the unit first touches the
seabed or connects to a well for the
purposes of exploration, development,
or production of oil until drilling is
completed and the unit is no longer at-
tached to the well or drill hole by any
device.

(4) A mobile offshore drilling unit
considered an offshore facility under
paragraph (b)(3) of this section remains
a separate facility when physically
connected to another offshore facility,
unless both are under one ownership.

(5) All segments of a common carrier
pipeline from the point of custody
transfer to the shore, including any
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pumping or booster stations, which are
under one ownership are considered a
single offshore facility.

(6) Any pipeline, which is under one
ownership, between two offshore facili-
ties, or between an offshore facility
and the shore, is considered a single
offshore facility.

(7) Offshore facilities which drill for,
produce, or process only natural gas
are not subject to this subpart unless
the facilities have the capacity to
transport, store, or otherwise handle
more than 1,000 barrels of condensate
at any one time.

NoTE: Regulations governing financial
responsiblity and certification for vessels are
promulgated by the Federal Maritime Com-
mission.

§135.203 Amount required.

(a) Each facility that is used for drill-
ing for, producing, or processing oil, or
which has the capacity to transport,
store, transfer, or otherwise handle
more than one thousand barrels of oil
at any one time must be covered by
evidence of financial responsibility
submitted by or on behalf of the owner

or operator of the facility, in the
amount of $35,000,000.
(b) Evidence of financial responsi-

bility established and maintained by a
person who owns or operates more than
one facility, or who has an interest in
the ownership or operation of more
than one facility, may be applied by
that person towards establishing and
maintaining the required evidence of
financial responsibility for each facil-
ity in which that person has an inter-
est, if the evidence is available to sat-
isfy liabilities arising out of incidents
involving those facilities.

§135.204 Submission of evidence.

(@) Where the offshore facility is
owned and operated solely by one per-
son, that person must establish and
maintain evidence of financial respon-
sibility covering the facility.

(b) Where the offshore facility is
owned in its entirety by one person and
operated solely by another person, evi-
dence of financial responsibility cov-
ering the facility must be established
and maintained by either the owner or
the operator, or, in consolidated form,
by both the owner and operator.
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(c) Where the offshore facility is
owned or operated by more than one
person, evidence of financial responsi-
bility covering the facility must be es-
tablished and maintained by any one of
the owners or operators, or, in consoli-
dated form, by or on behalf of two or
more owners or operators.

(d) When evidence of financial re-
sponsibility is established in a consoli-
dated form, the proportional share of
each participant must be shown. The
evidence must be accompanied by a
statement authorizing the applicant to
act for and in behalf of each partici-
pant in submitting and maintaining
the evidence of financial responsibility.

(e) Each owner and operator of a fa-
cility is subject to the penalty provided
by section 312(a) of the Act if evidence
of financial responsibility is not estab-
lished and maintained for that facility.

§135.205 Methods of establishing.

(a) Evidence of financial responsi-
bility may be established by any one,
or any combination acceptable to the
Fund Administrator, of the following
methods:

(1) Insurance;

(2) Guaranty;

(3) Indemnity;

(4) Surety bond; or

(5) Qualification as self-insurer.

(b) The Fund Administrator will ac-
cept alternative evidence of financial
responsibility if, in the Fund Adminis-
trator’s opinion, it establishes an
equivalent degree of financial responsi-
bility for the purposes of this subpart.

§135.207 Insurance as evidence.

(a) Insurance filed with the Fund Ad-
ministrator as evidence of financial re-
sponsibility shall be issued by an in-
surer that is acceptable to the Fund
Administrator. Those insurers may in-
clude domestic and foreign insurance
companies, corporations or associa-
tions of individual insurers, protection
and indemnity associations, or other
persons acceptable to the Fund Admin-
istrator.

(b) An insurer must:

(1) Agree to be sued directly, within
the limits of the policy coverage, by
any person for claims under the Act
against the owner or operator; and
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(2) Designate an agent in the United
States for service of process.

(c) Insurance as evidence of financial
responsibility must indicate the effec-
tive date in the endorsement on the ap-
plication for Certificate of Financial
Responsibility, and must remain in
force until the date of termination in-
dicated in the endorsement or until—

(1) 30 days after mailing, by certified
mail, to the Fund Administrator, and
the person insured, notification of in-
tent to cancel; or

(2) Other evidence of financial re-
sponsibility acceptable to the Fund Ad-
ministrator has been established; or

(3) The facility to which the insur-
ance applies ceases to be a facility
under §135.201(b).

(d) Termination of insurance cov-
erage shall not affect the liability of
the insurer for an incident occurring
before the effective date of termi-
nation.

(e) Confirmation of insurance may be
accepted from an insurance broker that
is acceptable to the Fund Adminis-
trator, subject to the Fund Adminis-
trator’s approval of the individual un-
derwriters, in lieu of their signature on
an application, provided the confirma-
tion:

(1) States the insurance covers liabil-
ities under the Act;

(2) Sets forth the limit and deduct-
ible;

(3) Provides for direct action against
the individual underwriters to the ex-
tent of their contracts;

(4) Names the underwriters and per-
centages of the limit accepted by each;

(5) States that the underwriters
agree to give prior written notice of
cancellation or change to the Fund Ad-
ministrator as required in paragraph
(c) of this section; and

(6) States that the notice indicated in
paragraph (e)(5) of this section will not
affect the underwriter’s liability for in-
cidents occurring before the effective
date of cancellation.

§135.209 Guaranty as evidence.

(a) Guarantors must:

(1) Agree to be sued directly, within
the limits the guaranty, by any person
for claims under the Act against the
owner or operator; and
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(2) Designate an agent in the United
States for service of process.

(b) Guaranties filed as evidence of fi-
nancial responsibility must be accom-
panied by the same proof that the
Guarantor is financially responsible as
this subpart would require of the owner
or operator; i.e. insurance, surety bond,
self-insurance, or other acceptable
methods.

(c) A guaranty as evidence of finan-
cial responsibility must indicate the
effective date in the endorsement on
the application for Certificate of Fi-
nancial Responsibility, and must re-
main in force until the date of termi-
nation indicated in the endorsement or
until:

(1) 30 days after mailing, by certified
mail, to the Fund Administrator, and
the person guarantied, notification of
intent to cancel; or

(2) Other evidence of financial re-
sponsibility acceptable to the Fund Ad-
ministrator has been established; or

(3) The facility to which the guar-
anty applies ceases to be a facility
under §135.201(b).

(d) Termination of the guaranty shall
not affect the liability of the guarantor
for an incident occurring before the ef-
fective date of termination.

§135.210 Indemnity as evidence.

(a) An indemnitor must:

(1) Agree to be sued directly, within
the limits of the contract coverage, by
any person for claims under the Act
against the owner or operator to the
extent of the indemnity coverage; and

(2) Designate an agent in the United
States for service of process.

(b) Indemnity filed as evidence of fi-
nancial responsibility must be accom-
panied by the same proof of the
indemnitor’s financial responsibility as
this subpart would require of the owner
or operator; i.e. insurance, surety bond,
self-insurance; or other acceptable
methods.

() An indemnity as evidence of fi-
nancial responsibility must indicate
the effective date in the endorsement
on the application for Certificate of Fi-
nancial Responsibility, and must re-
main in force until the date of termi-
nation indicated in the endorsement or
until—
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(1) 30 days after mailing, by certified
mail, to the Fund Administrator, and
the person indemnified, notification of
intent to cancel; or

(2) Other evidence of financial re-
sponsibility acceptable to the Fund Ad-
ministrator has been established; or

(3) The facility to which the indem-
nity applies ceases to be a facility
under §135.201(b).

(d) Termination of an indemnity
shall not affect the liability of the
indemnitor for an incident occurring
before the effective date of termi-
nation.

§135.211 Surety bond as evidence.

(a) Each surety bond filed with the
Fund Administrator as evidence of fi-
nancial responsibility shall be issued
by a bonding company that:

(1) Is authorized to do business in the
United States;

(2) Is licensed to do business in the
state or territory in which the bond is
executed;

(3) Is certified by the Department of
the Treasury with respect to the
issuance of Federal bonds in the penal
sum of the bond; and

(4) Designates an agent in the United
States for service of process.

(b) The bonding company must agree
to be sued directly, within the limits of
the surety bond, by any person for
claims under the Act against the owner
or operator.

(c) A surety bond as evidence of fi-
nancial responsibility must indicate
the effective date in the endorsement
on the application for Certificate of Fi-
nancial Responsibility, and must re-
main in force until the date of termi-
nation indicated in the endorsement or
until:

(1) 30 days after mailing, by certified
mail, to the Fund Administrator, and
the person bonded, notification of in-
tent to cancel; or

(2) Other evidence of financial re-
sponsibility acceptable to the Fund Ad-
ministrator has been established; or

(3) The facility to which the surety
bond applies ceases to be a facility
under §135.201(b).

(d) Termination of the surety bond
shall not affect the liability of the sur-
ety for an incident occurring before the
effective date of termination.



§135.213

§135.213 Qualification as self-insurer.

(a) Qualification for self insurance
must be supported by a copy of the
self-insurer’s current balance sheet, in-
come statement, and statement of
changes in financial position that are
certified by an independent Certified
Public Accountant and must be accom-
panied by either:

(1) An additional statement con-
firming that the self-insurer’s current
U.S. assets, including those of consoli-
dated subsidiaries held in the U.S., not
including pledged assets or stock not
publicly traded, exceed the current
U.S. liabilities, and the self-insurers
net worth exceeds the amount of the
requested self-insurance; or

(2) A statement, based on an analysis
of the self-insurer’s financial position,
which shows that sufficient assets or
cash flow, other than which might be
damaged as a result of a pollution inci-
dent, are available which may be lig-
uidated to provide the funds necessary
to retire a claim for the amount of the
self-insurance without placing the self-
insurer in an insolvent position.

(b) The statements required by para-
graphs (a) (1) and (2) of this section
must be prepared and submitted by the
involved Certified Public Accountant
when the required financial statements
are prepared in consolidated form and
the liability represents less than the
full financial backing of the consoli-
dated entity, otherwise they may be
prepared and submitted by the Treas-
urer or equivalent official.

(c) If the self-insurer files a Securi-
ties and Exchange Commission Form
10-K report, a copy of the self-insurer’s
most recent 10-K report must be filed
with the Fund Administrator within
120 days after the end of the fiscal year
to which it relates, in addition to filing
the most recent 10-K report with the
initial application.

(d) Each self-insurer must file annu-
ally with the Fund Administrator, cop-
ies of documents required under para-
graph (a) of this section, within 120
days after the close of the self-insurer’s
fiscal accounting period. If a self-in-
surer files a 10-K report with the Fund
Administrator under paragraph (c) of
this section which contains some of the
financial statements required in para-
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graph (a), a separate filing of those spe-
cific statements need not be made.

§135.215 Certification.

(a) Applicants shall:

(1) If the facility is in existence be-
fore September 17, 1979, apply for a Cer-
tificate of Financial Responsibility be-
fore September 17, 1979.

(2) If the offshore facility is not in ex-
istence on September 17, 1979, apply for
a Certificate of Financial Responsi-
bility at least 45 days before placing
the offshore facility into operation or
coverage becomes effective.

(3) If submitting an application to in-
clude an additional facility under pre-
viously established evidence of finan-
cial responsibility, apply for a Certifi-
cate of Financial Responsibility as
early as possible before the anticipated
date of desired coverage.

(b) Each application for a Certificate
of Financial Responsibility must be
made on a Coast Guard prescribed Ap-
plication for Certificate of Financial
Responsibility form, available from the
Fund Administrator or any Coast
Guard District Office. This form must
be submitted for each facility; how-
ever, if evidence of financial responsi-
bility has been previously established
in an amount sufficient to meet
§135.203 (a), no additional evidence need
be submitted with the application.

(c) Each application form submitted
under this section must be signed by
the applicant. A written statement
proving authority to sign must also be
submitted where the signer is not dis-
closed as an individual (sole proprietor)
applicant, a partner in a partnership
applicant, or a director or other officer
of a corporate applicant.

(d) Financial data or other informa-
tion submitted under this section that
is proprietary in nature, or constitutes
a trade secret, must be clearly des-
ignated as such to insure confidential
treatment by the Fund Administrator,
under 5 U.S.C. 552, the Freedom of In-
formation Act, which provides for ex-
emption from disclosure of trade secret
data.

(e) If any of the information sub-
mitted for certification is determined
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by the Fund Administrator to be insuf-
ficient the Fund Administrator may re-
quire additional information before
final consideration of the application.

(f) Certificates, as issued, are to be
considered property of the U.S. Govern-
ment, are not to be altered in any man-
ner, and must be surrendered on de-
mand when revoked in accordance with
§135.223 of this subpart.

(g) Applicants shall obtain a Certifi-
cate of Financial Responsibility for
each facility.

§135.219 Notification of changes af-
fecting certification.

(a) Each owner, operator, or guar-
antor of an offshore facility shall with-
in ten days notify the Fund Adminis-
trator in writing when any changes
occur which prevent the owner, oper-
ator, or guarantor, from meeting the
obligations for which a Certificate of
Financial Responsibility has been
issued.

(b) Based on notice of a change in fi-
nancial capability under paragraph (a)
of this section, the Fund Administrator
may revoke a Certificate of Financial
Responsibility.

§135.221 Reapplication
cation.

(a) If a Certificate of Financial Re-
sponsibility becomes invalid for any
reason, an application for a new certifi-
cate must be immediately submitted to
the Fund Administrator in accordance
with §135.204.

for certifi-

§135.223 Certificates, denial or revoca-
tion.

(a) A certificate may be denied or re-
voked for any of the following reasons:

(1) Making any willfully false state-
ment to the Fund Administrator in
connection with establishing or main-
taining evidence of financial responsi-
bility.

(2) Failure of an applicant or
certificant to establish or maintain
evidence of financial responsibility as
required by the regulations in this sub-
part.

(3) Failure to comply with or respond
to inquiries, regulations, or orders of
the Fund Administrator concerning es-
tablishing or maintaining evidence of
financial responsibility.

65

§135.223

(4) Failure to timely file the reports
or documents required by §135.213 (c)
and (d).

(5) Cancellation or termination of
any insurance policy, surety bond, in-
demnity, or guaranty issued under this
subpart or modification thereto which
reduces the financial capacity of the
applicant or certificant to meet the re-
quirements of this subpart, unless sub-
stitute evidence of financial responsi-
bility has been submitted to and ac-
cepted by the Fund Administrator.

(b) Denial or revocation of a certifi-
cate shall be immediate and without
prior notice in a case where the appli-
cant or certificant:

(1) Is no longer the owner or operator
of the offshore facility in question;

(2) Fails to furnish acceptable evi-
dence of financial responsibility in sup-
port of an application; or

(3) Permits the cancellation or termi-
nation of the insurance policy, surety
bond, indemnity, or guaranty upon
which the continued validity of the
certificate is based.

(c) In any other case, before the de-
nial or revocation of a certificate, the
Fund Administrator advises the appli-
cant or certificant, in writing, of the
intention to deny or revoke the certifi-
cate, and shall state the reason there-
for.

(d) If the reason for an intended rev-
ocation is failure to file the reports or
documents required by §135.213 (c) and
(d) the revocation shall be effective 10
days after the date of receipt of the no-
tice of intention to revoke, unless the
certificant shall, before revocation,
submit the required material or dem-
onstrate that the required material
was timely filed.

(e) If the intended denial or revoca-
tion is based upon one of the reasons in
paragraph (a)(1) or (a)(3) of this sec-
tion, the applicant or certificant may
request, in writing, a hearing to show
that the applicant or certificant is in
compliance with this subpart. If the ap-
plicant or certificant fails to file a
timely request for a hearing, the denial
or revocation is effective 10 days after
receipt of the notice.

(f) If a request for a hearing under
paragraph (e) of this section is received
by the Fund Administrator within 10
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days after the date of receipt of a no-
tice of intention to deny or revoke, the
Fund Administrator grants a hearing
and notifies the requesting party of the
date, time, and location of the hearing.
If a requesting party fails to enter an
appearance at the scheduled hearing,
or in lieu thereof fails to submit writ-
ten evidence for the consideration of
the hearing official, denial or revoca-
tion is effective as of the scheduled
date and time of the hearing, unless an
extension of time is granted by the
Fund Administrator for good cause
shown.

(g) Hearings under this section are
informal and are conducted by an offi-
cial designated by the Fund Adminis-
trator. The official conducting the
hearing considers all relevant material
submitted and makes recommenda-
tions to the Fund Administrator.

(h) The Fund Administrator’s deci-
sion is final agency action.

Subpart D—Notification of
Pollution Incidents

§135.303 Definitions.

As used in this subpart:

Occurrences which pose an imminent
threat of oil pollution means those inci-
dents that are likely to result in a dis-
charge of oil and include, but are not
limited to: vessel collisions, grounding
or stranding; structural failure in a
tank, pipeline or other oil handling
system; fire, explosion or other events
which may cause structural damage to
a vessel or offshore facility.

[CGD 77-055, 44 FR 16868, Mar. 19, 1979, as
amended by CGD 91-035, 57 FR 36316, Aug. 12,
1992]

§135.305 Notification procedures.

(a) The person in charge of a vessel or
offshore facility that is involved in an
incident, including occurrences which
pose an imminent threat of oil pollu-
tion shall, as soon as that person has
knowledge of the incident, imme-
diately notify by telephone, radio tele-
communication or a similar rapid
means of communication, in the fol-
lowing order of preference:

(1) (Within or offshore of the 48 con-
tiguous States only) The Duty Officer,
National Response Center, U.S. Coast
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Guard, 2100 Second Street, SW., Wash-
ington, DC 20593-0001, toll free tele-
phone number 800-424-8802; or

(2) The commanding officer or super-
visor of any Coast Guard Marine Safety
Office, Captain of the Port Office, Ma-
rine Safety Detachment or Port Safety
Detachment in the vicinity of the inci-
dent; or

(3) The commanding officer or officer
in charge of any other Coast Guard
unit in the vicinity of the incident; or

(4) The Commander of any Coast
Guard District.

(b) Notification given in accordance
with this subpart constitutes fulfill-
ment of the requirements of Subpart C
of 33 CFR Part 153 concerning Notice of
the Discharge of Oil.

[CGD 77-055, 44 FR 16868, Mar. 19, 1979, as
amended by USCG-1998-3799, 63 FR 35530,
June 30, 1998]

§135.307 Notification contents.

(@) In each notification provided
under §135.305, the person in charge of
the vessel or offshore facility involved
in the incident shall provide his or her
name and telephone number, or radio
call sign, and, to the extent known,
the:

(1) Location, date and time of the in-
cident;

(2) Quantity of oil involved;

(3) Cause of the incident;

(4) Name or other identification of
the vessel or offshore facility involved;

(5) Size and color of any slick or
sheen and the direction of movement;

(6) Observed on scene weather condi-
tions, including wind speed and direc-
tion, height and direction of seas, and
any tidal or current influence present;

(7) Actions taken or contemplated to
secure the source or contain and re-
move or otherwise control the dis-
charged oil;

(8) Extent of any injuries or other
damages incurred as a result of the in-
cident;

(9) Observed damage to living natural
resources; and

(10) Any other information deemed
relevant by the reporting party or re-
quested by the person receiving the no-
tification.

(b) The person giving notification of
an incident must not delay notification
to gather all required information and
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must provide any information not im-
mediately available when it becomes
known.

Subpart E—Access, Denial, and
Detention

§135.401 Access to vessel, Certificates
of Financial Responsibility.

(a) The owner, operator, master or
agent of any vessel subject to the Act
shall, upon request by any Coast Guard
officer or petty officer, permit access
to the vessel and produce for examina-
tion the Certificate of Financial Re-
sponsibility.

§135.403 Sanctions for failure to
produce vessel Certificates of Fi-
nancial Responsibility.

(a) The Captain of the Port issues de-
nial or detention orders to the owner,
operator, agent, or master of any ves-
sel that cannot show upon request a
valid Certificate of Financial Responsi-
bility issued under the Act.

(b) A denial order forbids entry of
any vessel subject to the Act to any
port or place in the United States or to
the navigable waters of the United
States.

(c) A detention order detains any ves-
sel subject to the Act at the port or
place in the United States from which
it is about to depart for any other port
or place in the United States.

(d) The Captain of the Port termi-
nates a denial or detention order when
the owner, operator, agent, or master
of a vessel furnishes adequate evidence
that the certification of financial re-
sponsibility requirements under the
Act have been met.

§135.405 Appeal provisions.

(@) The owner, operator, agent or
master of a vessel issued a denial or de-
tention order under this subpart may
petition the District Commander in
any manner to review that order.

(b) Upon completion of review, the
District Commander affirms, sets
aside, or modifies the order.

(c) Unless otherwise determined by
the District Commander a denial or de-
tention order remains in effect pending
the outcome of any petition or appeal
of that order.
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(d) The District Commander acts on
all petitions or appeals within 10 days
of receipt.

(e) The decision of the District Com-
mander is final agency action.
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Subpart A—General

§136.1 Purpose and applicability.

(a) This part prescribes regulations
for—

(1) Presentation, filing, processing,
settlement, and adjudication of claims
authorized to be presented to the Oil
Spill Liability Trust Fund (the Fund)
under section 1013 of the Oil Pollution
Act of 1990 (the Act) (33 U.S.C. 2713) for
certain uncompensated removal costs
or uncompensated damages resulting
from the discharge, or substantial
threat of discharge, of oil from a vessel
or facility into or upon the navigable
waters, adjoining shorelines, or the ex-
clusive economic zone;

(2) Designation of the source of the
incident, notification to the respon-
sible party of the designation, and ad-
vertisement of the designation and
claims procedures; and

(3) Other related matters.

(b) This part applies to claims result-
ing from incidents occurring after Au-
gust 18, 1990.

(c) Nothing in this part—

(1) Preempts the authority of any
State or political subdivision thereof
from imposing any additional liability
or requirements with respect to—

(i) The discharge of oil or other pollu-
tion by oil within such State; or
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(ii) Any removal activities in connec-
tion with such a discharge; or

(2) Affects or modifies in any way the
obligations or liabilities of any person
under the Solid Waste Disposal Act (42
U.S.C. 6901 et seq.) or State law, includ-
ing common law; or

(3) Affects the authority of any
State—

(i) To establish, or to continue in ef-
fect, a fund any purpose of which is to
pay for costs or damages arising out of,
or directly resulting from, oil pollution
or the substantial threat of oil pollu-
tion; or

(i) To require any person to con-
tribute to such a fund; or

(4) Affects the authority of the
United States or any State or political
subdivision thereof to impose addi-
tional liability or additional require-
ments relating to a discharge, or sub-
stantial threat of a discharge, of oil.

§136.3 Information.

Anyone desiring to file a claim
against the Fund may obtain general
information on the procedure for filing
a claim from the Director, National
Pollution Funds Center, suite 1000, 4200
Wilson Boulevard, Arlington, Virginia
22203-1804, (703) 235-4756.

§136.5 Definitions

(a) As used in this part, the following
terms have the same meaning as set
forth in sections 1001 and 1007(c) of the
Act (33 U.S.C. 2701 and 2707(c)): Claim,
claimant, damages, discharge, exclusive
economic zone, facility, foreign claimant,
foreign offshore unit, Fund, guarantor,
incident, National Contingency Plan, nat-
ural resources, navigable waters, offshore
facility, oil, onshore facility, owner or op-
erator, person, removal costs, responsible
party, State, United States, and vessel.

(b) As used in this part—

Act means title | of the Oil Pollution
Act of 1990 (Pub. L. 101-380; 33 U.S.C.
2701 through 2719).

Director, NPFC, means the person in
charge of the U.S. Coast Guard Na-
tional Pollution Funds Center or that
person’s authorized representative.

FOSC means the Federal On-Scene
Coordinator designated under the Na-
tional Contingency Plan or that per-
son’s authorized representative.
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NPFC means the U.S. Coast Guard
National Pollution Funds Center, suite
1000, 4200 Wilson Boulevard, Arlington,
Virginia 22203-1804.

§136.7 Foreign claimants.

In addition to other applicable limi-
tations on presenting claims to the
Fund, claims by foreign claimants to
recover removal costs or damages may
be presented only when the require-
ments of section 1007 of the Act (33
U.S.C. 2707) are met.

§136.9 Falsification of claims.

Persons submitting false claims or
making false statements in connection
with claims under this part may be
subject to prosecution under Federal
law, including but not limited to 18
U.S.C. 287 and 1001. In addition, persons
submitting written documentation in
support of claims under this part which
they know, or should know, is false or
omits a material fact may be subject to
a civil penalty for each claim. If any
payment is made on the claim, the
claimant may also be subject to an as-
sessment of up to twice the amount
claimed. These civil sanctions may be
imposed under the Program Fraud
Civil Remedies Act, 31 U.S.C. 3801-3812,
as implemented in 49 CFR part 31.

[CGD 91-035, 57 FR 36316, Aug. 12, 1992, as
amended by CGD 96-052, 62 FR 16703, Apr. 8,
1997]

Subpart B—General Procedure

§136.101 Time limitations on claims.

(a) Except as provided under section
1012(h)(3) of the Act (33 U.S.C.
2712(h)(3)) (minors and incompetents),
the Fund will consider a claim only if
presented in writing to the Director,
NPFC, within the following time lim-
its:

(1) For damages, within three years
after—

(i) The date on which the injury and
its connection with the incident in
question were reasonably discoverable
with the exercise of due care.

(ii) In the case of natural resources
damages under section 1002(b)(2)(A) of
the Act (33 U.S.C. 2702(b)(2)(A)). the
date under paragraph (a)(1)(i) of this
section, or within three years from the
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date of completion of the natural re-
sources damage assessment under sec-
tion 1006(e) of the Act (33 U.S.C.
2706(e)), whichever is later.

(2) For removal costs, within six
years after the date of completion of
all removal actions for the incident. As
used in this paragraph, ‘“‘date of com-
pletion of all removal actions’ is de-
fined as the actual date of completion
of all removal actions for the incident
or the date the FOSC determines that
the removal actions which form the
basis for the costs being claimed are
completed, whichever is earlier.

(b) Unless the Director, NPFC, di-
rects in writing that the claim be sub-
mitted elsewhere, a claim is deemed
presented on the date the claim is ac-
tually received at the National Pollu-
tion Funds Center, suite 1000, 4200 Wil-
son Boulevard, Arlington, Virginia
22203-1804. If the Director, NPFC, di-
rects that the claim be presented else-
where, the claim is deemed presented
on the date the claim is actually re-
ceived at the address in the directive.

[CGD 91-035, 57 FR 36316, Aug. 12, 1992; 57 FR
41104, Sept. 9, 1992]

§136.103 Order of presentment.

(a) Except as provided in paragraph
(b) of this section, all claims for re-
moval costs or damages must be pre-
sented first to the responsible party or
guarantor of the source designated
under §136.305.

(b) Claims for removal costs or dam-
ages may be presented first to the
Fund only—

(1) By any claimant, if the Director,
NPFC, has advertised, or otherwise no-
tified claimants in writing, in accord-
ance with §136.309(e);

(2) By a responsible party who may
assert a claim under section 1008 of the
Act (33 U.S.C. 2708);

(3) By the Governor of a State for re-
moval costs incurred by that State; or

(4) By a United States claimant in a
case where a foreign offshore unit has
discharged oil causing damage for
which the Fund is liable under section
1012(a) of the Act (33 U.S.C. 2712(a)).

(c) If a claim is presented in accord-
ance with paragraph (a) of this section
and—
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(1) Each person to whom the claim is
presented denies all liability for the
claim; or

(2) The claim is not settled by any
person by payment within 90 days after
the date upon which (A) the claim was
presented, or (B) advertising was begun
pursuant to §136.309(d), whichever is
later, the claimant may elect to com-
mence an action in court against the
responsible party or guarantor or to
present the claim to the Fund.

(d) No claim of a person against the
Fund will be approved or certified for
payment during the pendency of an ac-
tion by the person in court to recover
costs which are the subject of the
claim.

[CGD 91-035, 57 FR 36316, Aug. 12, 1992; 57 FR
41104, Sept. 9, 1992]

§136.105 General requirements for a
claim.

(a) The claimant bears the burden of
providing all evidence, information,
and documentation deemed necessary
by the Director, NPFC, to support the
claim.

(b) Each claim must be in writing for
a sum certain for compensation for
each category of uncompensated dam-
ages or removal costs (as described in
Subpart C of this part) resulting from
an incident. If at any time during the
pendency of a claim against the Fund
the claimant receives any compensa-
tion for the claimed amounts, the
claimant shall immediately amend the
claim.

(c) Each claim must be signed in ink
by the claimant certifying to the best
of the claimant’s knowledge and belief
that the claim accurately reflects all
material facts.

(d) In addition to the other require-
ments of this section, any claim pre-
sented by a legal representative of the
claimant must also be signed by the
legal representative and—

(1) Be presented in the name of the
claimant;

(2) Show the title or legal capacity of
the representative; and

(3) Provide proof of authority to act
for the claimant.

(e) Each claim must include at least
the following, as applicable:

(1) The full name, street and mailing
addresses of residence and business,
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and telephone numbers of the claim-
ant.

(2) The date, time, and place of the
incident giving rise to the claim.

(3) The identity of the vessel, facil-
ity, or other entity causing or sus-
pected to have caused the removal
costs or damages claimed and the basis
for such identity or belief.

(4) A general description of the na-
ture and extent of the impact of the in-
cident, the costs associated with re-
moval actions, and damages claimed,
by category as delineated in Subpart C
of this part, including, for any prop-
erty, equipment, or similar item dam-
aged, the full name, street and mailing
address, and telephone number of the
actual owner, if other than the claim-
ant.

(5) An explanation of how and when
the removal costs or damages were
caused by, or resulted from, an inci-
dent.

(6) Evidence to support the claim.

(7) A description of the actions taken
by the claimant, or other person on the
claimant’s behalf, to avoid or minimize
removal costs or damages claimed.

(8) The reasonable costs incurred by
the claimant in assessing the damages
claimed. This includes the reasonable
costs of estimating the damages
claimed, but not attorney’s fees or
other administrative costs associated
with preparation of the claim.

(9) To the extent known or reason-
ably identifiable by the claimant, the
full name, street and mailing address,
and telephone number of each witness
to the incident, to the discharge, or to
the removal costs or damages claimed,
along with a brief description of that
person’s knowledge.

(10) A copy of written communica-
tions and the substance of verbal com-
munications, if any, between the
claimant and the responsible party or
guarantor of the source designated
under §136.305 and a statement indi-
cating that the claim was presented to
the responsible party or guarantor, the
date it was presented, that it was de-
nied or remains not settled and, if
known, the reason why it was denied or
remains not settled.

(11) If the claimant has insurance
which may cover the removal costs or
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damages claimed, the information re-
quired under §136.111.

(12) A statement by the claimant
that no action has been commenced in
court against the responsible party or
guarantor of the source designated
under §136.305 or, if an action has been
commenced, a statement identifying
the claimant’s attorney and the attor-
ney’s address and phone number, the
civil action number, and the court in
which the action is pending.

(13) In the discretion of the Director,
NPFC, any other information deemed
relevant and necessary to properly
process the claim for payment.

§136.107 Subrogated claims.

(a) The claims of subrogor (e.g., in-
sured) and subrogee (e.g., insurer) for
removal costs and damages arising out
of the same incident should be pre-
sented together and must be signed by
all claimants.

(b) A fully subrogated claim is pay-
able only to the subrogee.

(c) A subrogee must support a claim
in the same manner as any other
claimant.

§136.109 Removal costs and multiple
items of damages.

(a) A claimant must specify all of the
claimant’s known removal costs or
damages arising out of a single inci-
dent when submitting a claim.

(b) Removal costs and each separate
category of damages (as described in
subpart C of this part) must be sepa-
rately listed with a sum certain attrib-
uted to each type and category listed.

(c) At the sole discretion of the Di-
rector, NPFC, removal costs and each
separate category of damages may be
treated separately for settlement pur-
poses.

§136.111 Insurance.

(a) A claimant shall provide the fol-
lowing information concerning any in-
surance which may cover the removal
costs or damages for which compensa-
tion is claimed:

(1) The name and address of each in-
surer.

(2) The kind and amount of coverage.

(3) The policy number.

(4) Whether a claim has been or will
be presented to an insurer and, if so,
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the amount of the claim and the name
of the insurer.

(5) Whether any insurer has paid the
claim in full or in part or has indicated
whether or not payment will be made.

(b) If requested by the Director,
NPFC, the claimant shall provide a
copy of the following material:

(1) All insurance policies or indem-
nification agreements.

(2) All written communications, and
a summary of all oral communications,
with any insurer or indemnifier.

(c) A claimant shall advise the Direc-
tor, NPFC, of any changes in the infor-
mation provided under this section.

§136.113 Other compensation.

A claimant must include an account-
ing, including the source and value, of
all other compensation received, ap-
plied for, or potentially available as a
consequence of the incident out of
which the claim arises including, but
not limited to, monetary payments,
goods or services, or other benefits.

§136.115 Settlement and notice
claimant.

to

(a) Payment in full, or acceptance by
the claimant of an offer of settlement
by the Fund, is final and conclusive for
all purposes and, upon payment, con-
stitutes a release of the Fund for the
claim. In addition, acceptance of any
compensation from the Fund precludes
the claimant from filing any subse-
quent action against any person to re-
cover costs or damages which are the
subject of the compensated claim. Ac-
ceptance of any compensation also con-
stitutes an agreement by the claimant
to assign to the Fund any rights,
claims, and causes of action the claim-
ant has against any person for the
costs and damages which are the sub-
ject of the compensated claims and to
cooperate reasonably with the Fund in
any claim or action by the Fund
against any person to recover the
amounts paid by the Fund. The co-
operation shall include, but is not lim-
ited to, immediately reimbursing the
Fund for any compensation received
from any other source for the same
costs and damages and providing any
documentation, evidence, testimony,
and other support, as may be necessary
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for the Fund to recover from any per-
son.

(b) Claimant’s failure to accept an
offer of settlement within 60 days after
the date the offer was mailed to the
claimant automatically voids the offer.
The Director, NPFC, reserves the right
to revoke an offer at any time.

(¢) A claimant will be notified in
writing sent by certified or registered
mail whenever a claim against the
Fund is denied. The failure of the Di-
rector, NPFC, to make final disposition
of a claim within six months after it is
filed shall, at the option of the claim-
ant any time thereafter, be deemed a
final denial of the claim.

(d) The Director, NPFC, upon written
request of the claimant or of a person
duly authorized to act on the claim-
ant’s behalf, reconsiders any claim de-
nied. The request for reconsideration
must be in writing and include the fac-
tual or legal grounds for the relief re-
quested, providing any additional sup-
port for the claim. The request must be
received by the Director, NPFC, within
60 days after the date the denial was
mailed to the claimant or within 30
days after receipt of the denial by the
claimant, whichever date is earlier. Re-
consideration may only be requested
once for each claim denied. The Direc-
tor, NPFC will provide the claimant
seeking reconsideration with written
notification of the decision within 90
days after receipt of the request for re-
consideration. This written decision is
final. The failure of the Director,
NPFC, to make final disposition of a
reconsideration within 90 days after it
is received shall, at the option of the
claimant any time thereafter, be
deemed a final denial of the reconsider-
ation.

Subpart C—Procedures for
Particular Claims

REMOVAL COSTS

§136.201 Authorized claimants.

A claim for removal costs may be
presented by any claimant.
§136.203 Proof.

In addition to the requirements of
Subparts A and B of this part, a claim-
ant must establish—
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(a) That the actions taken were nec-
essary to prevent, minimize, or miti-
gate the effects of the incident;

(b) That the removal costs were in-
curred as a result of these actions;

(c) That the actions taken were de-
termined by the FOSC to be consistent
with the National Contingency Plan or
were directed by the FOSC.

§136.205 Compensation allowable.

The amount of compensation allow-
able is the total of uncompensated rea-
sonable removal costs of actions taken
that were determined by the FOSC to
be consistent with the National Con-
tingency Plan or were directed by the
FOSC. Except in exceptional cir-
cumstances, removal activities for
which costs are being claimed must
have been coordinated with the FOSC.

NATURAL RESOURCES

§136.207 Authorized claimants.

(a) Claims for uncompensated natural
resource damages may be presented by
an appropriate natural resources trust-
ee. However, in order to facilitate the
processing of these claims with respect
to a single incident where multiple
trustees are involved and to prevent
double recovery, the affected trustees
should select a lead administrative
trustee who will present consolidated
claims on behalf of the trustees.

(b) A trustee may present a claim for
the reasonable cost of assessing nat-
ural resources damages separately
from a claim for the cost of developing
and implementing plans for the res-
toration, rehabilitation, replacement,
or acquisition of the equivalent of the
natural resources damaged.

§136.209 Proof.

In addition to the requirements of
subparts A and B of this part, a trustee
must do the following:

(@) Submit the assessment and res-
toration plans which form the basis of
the claim.

(b) Provide documented costs and
cost estimates for the claim. Final cost
estimates for conducting damage as-
sessments or implementing a restora-
tion plan may form the basis for a
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claim against the Fund for an uncom-
pensated natural resources damage
claim.

(c) ldentify all trustees who may be
potential claimants for the same nat-
ural resources damaged.

(d) Certify the accuracy and integrity
of any claim submitted to the Fund,
and certify that any actions taken or
proposed were or will be conducted in
accordance with the Act and consistent
with all applicable laws and regula-
tions.

(e) Certify whether the assessment
was conducted in accordance with ap-
plicable provisions of the natural re-
sources damage assessment regulations
promulgated under section 1006(e)(1) of
the Act (33 U.S.C. 2706(e)(1)). ldentify
any other or additional damage assess-
ment regulations or methodology uti-
lized.

(f) Certify that, to the best of the
trustee’s knowledge and belief, no
other trustee has the right to present a
claim for the same natural resources
damages and that payment of any sub-
part of the claim presented would not
constitute a double recovery for the
same natural resources damages.

§136.211 Compensation allowable.

(a) The amount of compensation al-
lowable is the reasonable cost of as-
sessing damages, and the cost of restor-
ing, rehabilitating, replacing, or ac-
quiring the equivalent of the damaged
natural resources.

(b) In addition to any other provision
of law respecting the use of sums re-
covered for natural resources damages,
trustees shall reimburse the Fund for
any amounts received from the Fund in
excess of that amount required to ac-
complish the activities for which the
claim was paid.

REAL OR PERSONAL PROPERTY

§136.213 Authorized claimants.

(a) A claim for injury to, or economic
losses resulting from the destruction
of, real or personal property may be
presented only by a claimant either
owning or leasing the property.

(b) Any claim for loss of profits or
impairment of earning capacity due to
injury to, destruction of, or loss of real
or personal property must be included
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as subpart of the claim under this sec-
tion and must include the proof re-
quired under §136.233.

§136.215 Proof.

(a) In addition to the requirements of
subparts A and B of this part, a claim-
ant must establish—

(1) An ownership or leasehold inter-
est in the property;

(2) That the property was injured or
destroyed;

(3) The cost of repair or replacement;
and

(4) The value of the property both be-
fore and after injury occurred.

(b) In addition, for each claim for
economic loss resulting from destruc-
tion of real or personal property, the
claimant must establish—

(1) That the property was not avail-
able for use and, if it had been, the
value of that use;

(2) Whether or not substitute prop-
erty was available and, if used, the
costs thereof; and

(3) That the economic loss claimed
was incurred as the result of the injury
to or destruction of the property.

§136.217 Compensation allowable.

(a) The amount of compensation al-
lowable for damaged property is the
lesser of—

(1) Actual or estimated net cost of re-
pairs necessary to restore the property
to substantially the same condition
which existed immediately before the
damage;

(2) The difference between value of
the property before and after the dam-
age; or

(3) The replacement value.

(b) Compensation for economic loss
resulting from the destruction of real
or personal property may be allowed in
an amount equal to the reasonable
costs actually incurred for use of sub-
stitute commercial property or, if sub-
stitute commercial property was not
reasonably available, in an amount
equal to the net economic loss which
resulted from not having use of the
property. When substitute commercial
property was reasonably available, but
not used, allowable compensation for
loss of use is limited to the cost of the
substitute commercial property, or the
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property lost, whichever is less. Com-
pensation for loss of use of noncommer-
cial property is not allowable.

(c) Compensation for a claim for loss
of profits or impairment of earning ca-
pacity under §136.213(b) is limited to
that allowable under §136.235.

SUBSISTENCE USE

§136.219 Authorized claimants.

(a) A claim for loss of subsistence use
of natural resources may be presented
only by a claimant who actually uses,
for subsistence, the natural resources
which have been injured, destroyed, or
lost, without regard to the ownership
or management of the resources.

(b) A claim for loss of profits or im-
pairment of earning capacity due to
loss of subsistence use of natural re-
sources must be included as part of the
claim under this section and must in-
clude the proof required under §136.233.

§136.221 Proof.

In addition to the requirements of
subparts A and B of this part, a claim-
ant must provide—

(a) The identification of each specific
natural resource for which compensa-
tion for loss of subsistence use is
claimed;

(b) A description of the actual sub-
sistence use made of each specific nat-
ural resource by the claimant;

(c) A description of how and to what
extent the claimant’s subsistence use
was affected by the injury to or loss of
each specific natural resource;

(d) A description of each effort made
by the claimant to mitigate the claim-
ant’s loss of subsistence use; and

(e) A description of each alternative
source or means of subsistence avail-
able to the claimant during the period
of time for which loss of subsistence is
claimed, and any compensation avail-
able to the claimant for loss of subsist-
ence.

§136.223 Compensation allowable.

(a) The amount of compensation al-
lowable is the reasonable replacement
cost of the subsistence loss suffered by
the claimant if, during the period of
time for which the loss of subsistence
is claimed, there was no alternative
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source or means of subsistence avail-
able.

(b) The amount of compensation al-
lowable under paragraph (a) of this sec-
tion must be reduced by—

(1) All compensation made available
to the claimant to compensate for sub-
sistence loss;

(2) All income which was derived by
utilizing the time which otherwise
would have been used to obtain natural
resources for subsistence use; and

(3) Overheads or other normal ex-
penses of subsistence use not incurred
as a result of the incident.

(c) Compensation for a claim for loss
of profits or impairment of earning ca-
pacity under §136.219(b) is limited to
that allowable under §136.235.

GOVERNMENT REVENUES

§136.225 Authorized claimants.

A claim for net loss of revenue due to
the injury, destruction, or loss of real
property, personal property, or natural
resources may be presented only by an
appropriate claimant sustaining the
loss. As used in this section and
§136.277, ‘‘revenue’” means taxes, royal-
ties, rents, fees, and net profit shares.

§136.227 Proof.

In addition to the requirements of
Subparts A and B, a claimant must es-
tablish—

(a) The identification and description
of the economic loss for which com-
pensation is claimed, including the ap-
plicable authority, property affected,
method of assessment, rate, and meth-
od and dates of collection;

(b) That the loss of revenue was due
to the injury to, destruction of, or loss
of real or personal property or natural
resources;

(c) The total assessment or revenue
collected for comparable revenue peri-
ods; and

(d) The net loss of revenue.

§136.229 Compensation allowable.

The amount of compensation allow-
able is the total net revenue actually
lost.
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PROFITS AND EARNING CAPACITY

§136.231 Authorized claimants.

(a) A claim for loss of profits or im-
pairment of earning capacity due to
the injury to, destruction of, or loss of
real or personal property or natural re-
sources may be presented by a claim-
ant sustaining the loss or impairment.
The claimant need not be the owner of
the damaged property or resources to
recover for lost profits or income.

(b) A claim for loss of profits or im-
pairment of earning capacity that also
involves a claim for injury to, or eco-
nomic losses resulting from destruc-
tion of, real or personal property must
be claimed under §136.213.

(c) A claim for loss of profits or im-
pairment of earning capacity that also
involves a claim for loss of subsistence
use of natural resources must be
claimed under §136.219.

§136.233 Proof.

In addition to the requirements of
subparts A and B of this part, a claim-
ant must establish the following:

(a) That real or personal property or
natural resources have been injured,
destroyed, or lost.

(b) That the claimant’s income was
reduced as a consequence of injury to,
destruction of, or loss of the property
or natural resources, and the amount
of that reduction.

(¢) The amount of the claimant’s
profits or earnings in comparable peri-
ods and during the period when the
claimed loss or impairment was suf-
fered, as established by income tax re-
turns, financial statements, and simi-
lar documents. In addition, compara-
tive figures for profits or earnings for
the same or similar activities outside
of the area affected by the incident
also must be established.

(d) Whether alternative employment
or business was available and under-
taken and, if so, the amount of income
received. All income that a claimant
received as a result of the incident
must be clearly indicated and any
saved overhead and other normal ex-
penses not incurred as a result of the
incident must be established.
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§136.235 Compensation allowable.

The amount of compensation allow-
able is limited to the actual net reduc-
tion or loss of earnings or profits suf-
fered. Calculations for net reductions
or losses must clearly reflect adjust-
ments for—

(a) All income resulting from the in-
cident;

(b) AIll income from alternative em-
ployment or business undertaken;

(c) Potential income from alternative
employment or business not under-
taken, but reasonably available;

(d) Any saved overhead or normal ex-
penses not incurred as a result of the
incident; and

(e) State, local, and Federal taxes.

GOVERNMENT PUBLIC SERVICES

§136.237 Authorized claimants.

A claim for net costs of providing in-
creased or additional public services
during or after removal activities, in-
cluding protection from fire, safety, or
health hazards, caused by a discharge
of oil may be presented only by a State
or a political subdivision of a State in-
curring the costs.

§136.239 Proof.

In addition to the requirements of
subparts A and B of this part, a claim-
ant must establish—

(a) The nature of the specific public
services provided and the need for
those services;

(b) That the services occurred during
or after removal activities;

(c) That the services were provided as
a result of a discharge of oil and would
not otherwise have been provided; and

(d) The net cost for the services and
the methods used to compute those
costs.

§136.241 Compensation allowable.

The amount of compensation allow-
able is the net cost of the increased or
additional service provided by the
State or political subdivision.
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Subpart D—Designation of Source
and Advertisement

GENERAL

§136.301 Purpose.

This subpart prescribes the require-
ments concerning designation of the
source or sources of the discharge or
threat of discharge and advertisement
of these designations, including the
procedures by which claims may be
presented to the responsible party or
guarantor.

§136.303 Definitions.

As used in this subpart—

Advertisement means the dissemina-
tion of information, including but not
limited to paid advertisements, that
are reasonably calculated to advise the
public how to present a claim.

Designated source means a source des-
ignated under §136.305.

DESIGNATION OF SOURCE

§136.305 Notice of designation.

(a) When information of an incident
is received, the source or sources of the
discharge or threat are designated,
where possible and appropriate. If the
designated source is a vessel or facil-
ity, the responsible party and the guar-
antor, if known, are notified by tele-
phone, telefax, or other rapid means of
that designation. The designation will
be confirmed by a written Notice of
Designation.

(b) A Notice of Designation normally
contains, to the extent known—

(1) The name of the vessel or facility
designated as the source;

(2) The location, date, and time of
the incident;

(3) The type of quantity of oil in-
volved;

(4) The date of the designation;

(5) The procedures for accepting or
denying the designation; and

(6) The name, address, telephone
number, and, if available, telefax num-
ber of the responsible Federal official
to whom further communication re-
grading the incident, advertisement of
the incident, or denial of designation
should be directed.
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§136.307

(a) Within five days after receiving a
Notice of Designation under §136.305,
the responsible party or guarantor may
deny the designation.

(b) A denial of designation must—

(1) Be in writing;

(2) ldentify the Notice of Designa-
tion;

(3) Give the reasons for the denial
and provide a copy of all supporting
documents; and

(4) Be submitted to the official
named in the Notice of Designation.

(c) A denial is deemed received on the
date the denial is actually received by
the official named in the Notice of Des-
ignation.

Denial of designation.

ADVERTISEMENT

§136.309 Advertisement
tions.

(a) The Director, NPFC, determines
for each incident the type, geographic
scope, frequency, and duration of ad-
vertisement required.

(b) In making the determination
specified in paragraph (a) of this sec-
tion, the Director, NPFC, may con-
sider—

(1) The nature and extent of eco-
nomic losses that have occurred or are
likely to occur;

(2) The potential claimants who are
likely to incur economic losses;

(3) The geographical area that is or
will likely be affected;

(4) The most effective method of rea-
sonably notifying potential claimants
of the designation and procedures of
submitting claims; and

(5) Relevant information or rec-
ommendations, if any, submitted by, or
on behalf of, the responsible party or
guarantor of the designated source.

(c) The Director, NPFC, provides the
specific requirements for advertise-
ment for each incident to the respon-
sible party or guarantor of the des-
ignated source.

(d) If a responsible party or guar-
antor has not denied designation in ac-
cordance with §136.307, the party or
guarantor shall advertise, in accord-
ance with the requirements of this sub-
part, the designation and the proce-
dures by which claims may be pre-
sented. The advertisement must begin

determina-
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not later than 15 days after the date of
the designation made under §136.305.

(e) If there is no designation under
§136.305, if the source of the discharge
or threat is a public vessel, or if the re-
sponsible party and guarantor of the
source designated have denied the des-
ignation or failed to meet the require-
ments for advertisement in this sec-
tion, the Director, NPFC, may adver-
tise procedures for presenting claims.

§136.311 Types of advertisement.

Advertisement required by the Direc-
tor, NPFC, will normally include one
or more of the following:

(a) Paid advertisements in a news-
paper or newspapers having general cir-
culation in the area designated by the
Director, NPFC.

(b) Notice posted in marinas, marine
supply stores, bait and tackle shops,
and other appropriate business estab-
lishments or public facilities in the
area designated by the Director, NPFC.

(c) News releases to newspapers,
radio stations, television stations, and
cable services having general circula-
tion in the area designated by the Di-
rector, NPFC.

(d) Other means approved by the Di-
rector, NPFC, under the circumstances
of each case.

§136.313 Content of advertisement.

Each advertisement required by this
subpart may be required to contain the
following information or to indicate
where this information may be con-
tained:

(a) Location, date, and time of the in-
cident.

(b) Geographical area affected, as de-
termined by the FOSC or Director,
NPFC.

(c) Type and quantity of oil involved.

(d) Name or other description of the
source designated by the FOSC or Di-
rector, NPFC.

(e) Name of the responsible party and
guarantor of the designated source.

(f) Name, address, telephone number,
office hours, and work days of the per-
son or persons to whom claims are to
be presented and from whom claim in-
formation can be obtained.

(9) The procedures by which a claim
may be presented.
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(h) Other information required by the
Director, NPFC, under the cir-
cumstances of each case.

PART 138—FINANCIAL RESPONSI-
BILITY FOR WATER POLLUTION
(VESSELS)

Sec.

138.10 Scope.

138.12 Applicability.

138.15 Implementation schedule.

138.20 Definitions.

138.30 General.

138.40 Where to apply for and obtain forms.

138.50 Time to apply.

138.60 Applications, general instructions.

138.65 Issuance and carriage of Certificates.

138.70 Renewal of Certificates.

138.80 Financial responsibility, how estab-
lished.

138.90 Individual and Fleet Certificates.

138.100 Non-owning operator’s responsibility
for identification.

138.110 Master Certificates.

138.120 Certificates, denial or revocation.

138.130 Fees.

138.140 Enforcement.

138.150 Service of process.

APPENDIX A TO PART 138—APPLICATION FORM.

APPENDIX B TO PART 138—INSURANCE GUAR-
ANTY FORM

APPENDIX C TO PART 138—MASTER INSURANCE
GUARANTY FORM

APPENDIX D TO PART 138—SURETY BOND
GUARANTY FORM

APPENDIX E TO PART 138—FINANCIAL GUAR-
ANTY FORM

APPENDIX F TO PART 138—MASTER FINANCIAL
GUARANTY FORM

AUTHORITY: 33 U.S.C. 2716, 2716a; 42 U.S.C.
9608, 9609; sec. 7(b), E.O. 12580, 3 CFR, 1987
Comp., p. 198; E.O. 12777, 3 CFR 1991 Comp., p.
351; 49 CFR 1.46.

Section 138.30 also issued under the author-
ity of 46 U.S.C. 2103, 14302.

SOURCE: CGD 91-005, 59 FR 34227, July 1,
1994, unless otherwise noted.

§138.10 Scope.

This part sets forth the procedures
by which an operator of a vessel may
establish and maintain, for itself, and,
where the operator is not the owner or
demise charterer, for the owner and de-
mise charterer of the vessel, evidence
of financial responsibility to cover li-
ability of the owner, operator, and de-
mise charterer arising under—

(a) Section 1002 of the Oil Pollution
Act of 1990 (OPA 90) (33 U.S.C. 2702);
and
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(b) Section 107(a)(1) of the Com-
prehensive Environmental Response,
Compensation, and Liability Act, as
amended (CERCLA) (42 U.S.C.
9607(a)(1)).

[CGD 91-005, 59 FR 34227, July 1, 1994, as
amended by CGD 91-005, 61 FR 9274, Mar. 7,
1996]

§138.12 Applicability.

(a) This part applies to—

(1) A tank vessel of any size, and to a
foreign-flag vessel of any size, using
the waters of the exclusive economic
zone to transship or lighter oil (wheth-
er delivering or receiving) destined for
a place subject to the jurisdiction of
the United States; and

(2) A vessel using the navigable wa-
ters of the United States or any port or
place subject to the jurisdiction of the
United States, including an offshore fa-
cility subject to the jurisdiction of the
United States, except—

(i) A vessel that is 300 gross tons or
less; and

(if) A non-self-propelled barge that
does not carry oil as cargo or fuel and
does not carry hazardous substances as
cargo.

(b) For the purposes of financial re-
sponsibility under OPA 90, a mobile off-
shore drilling unit is treated as a tank
vessel when it is being used as an off-
shore facility and there is a discharge,
or a substantial threat of a discharge,
of oil on or above the surface of the
water. A mobile offshore drilling unit
is treated as a vessel other than a tank
vessel when it is not being used as an
offshore facility.

(c) In addition to a non-self-propelled
barge over 300 gross tons that carries
hazardous substances as cargo, for the
purposes of financial responsibility
under CERCLA, this part applies to a
self-propelled vessel over 300 gross
tons, even if it does not carry haz-
ardous substances.

(d) This part does not apply to a pub-
lic vessel.

[CGD 91-005, 59 FR 34227, July 1, 1994, as
amended at 61 FR 9274, Mar. 7, 1996]

§138.15 Implementation schedule.

(a) A tank vessel is subject to the fol-
lowing implementation schedule:

(1) Until December 28, 1994, a tank
vessel is required to carry a Certificate
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issued under parts 130, 131, and 132 of
this chapter, as may be applicable to
that vessel. On or after that date, and
until July 1, 1995, a non-self-propelled
tank vessel must carry a Certificate
issued under parts 130, 131, and 132 of
this chapter, as may be applicable to
that vessel, unless it carries a Certifi-
cate issued under this part.

(2) A self-propelled tank vessel to
which this part applies and which car-
ries a valid Certificate issued under
part 130 of this chapter may not oper-
ate on or after December 28, 1994, un-
less the operator of that vessel has sub-
mitted to the Director, NPFC, before
that date acceptable evidence of finan-
cial responsibility applicable to that
vessel under this part. A self-propelled
tank vessel covered by that evidence of
financial responsibility before Decem-
ber 28, 1994, may continue to operate
with the Certificate issued under part
130 of this chapter. The expiration date
of the Certificate issued under part 130
of this chapter for that vessel will be
deemed to be December 28, 1995, regard-
less of the expiration date appearing on
the Certificate. Thereafter, a Certifi-
cate issued under this part is required.

(3) A self-propelled tank vessel to
which this part applies, but which does
not carry a valid Certificate issued
under part 130 of this chapter before
December 28, 1994, may not operate on
or after that date unless it carries a
Certificate under this part.

(4) A non-self-propelled tank vessel
to which this part applies may not op-
erate on or after July 1, 1995, without a
Certificate issued under this part. A
non-self-propelled tank vessel may con-
tinue to operate with a Certificate
issued under parts 130, 131, and 132 of
this chapter, as may be applicable to
that vessel, until that date.

(b) A vessel that is not a tank vessel
(non-tank vessel) is subject to the fol-
lowing implementation schedule:

(1) Until December 28, 1997, a non-
tank vessel is required to carry a Cer-
tificate issued under parts 130 and 132
of this chapter, as may be applicable to
that vessel, unless that vessel carries a
Certificate issued under this part. On
or after December 28, 1997, each non-
tank vessel subject to this part must
carry a Certificate issued under this
part.
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(2) A Certificate is issued, on and
after December 28, 1994, and before De-
cember 28, 1997, under parts 130 and 132
of this chapter only to replace a lost
Certificate or to replace a Certificate
due to a vessel or operator name
change (a change of legal identity, such
as reincorporation or other reorganiza-
tion, is not considered a name change).
The expiration date that will appear on
the replacement Certificate will be the
same as the expiration date of the Cer-
tificate being replaced. During that
three-year time period, with respect to
part 132 of this chapter, the expiration
date that will appear on a Certificate
being replaced, or on an existing Cer-
tificate being renewed, will be adjusted
to coincide with the expiration date of
the Certificate, if any, for that vessel
issued under part 130 of this chapter.

(3) A non-tank vessel that has a Cer-
tificate issued before December 28, 1994,
under part 130 of this chapter is not re-
quired to carry a Certificate under this
part until the date of expiration of the
Certificate issued under part 130 of this
chapter.

(4) Except as provided in paragraph
(b)(5) of this section, a Certificate
issued on and after July 1, 1994, and be-
fore December 28, 1994, under parts 130
and 132 of this chapter is issued with an
expiration date three years from the
date of issuance.

(5) If a Certificate issued under part
130 of this chapter with an expiration
date of December 28, 1994, or later is
surrendered, and a new Certificate is
requested for the same non-tank vessel
before December 28, 1994, the new Cer-
tificate will have the same expiration
date as that of the surrendered Certifi-
cate.

(c) On or after July 1, 1994, a vessel
that is subject to either part 131 or 132,
or both, of this chapter but that is not
subject to part 130 of this chapter be-
cause the vessel is 300 gross tons or less
is not required to comply with part 131
or 132 of this chapter, unless that ves-
sel is subject to this part under
§138.12(a)(1).

§138.20 Definitions.

(a) As used in this part (including the
appendices to this part), the following
terms have the same meaning as set
forth in—
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(1) Section 1001 of the Oil Pollution
Act of 1990 (33 U.S.C. 2701), respecting
the financial responsibility referred to
in §138.10(b)(1): claimant, damages, dis-
charge, exclusive economic zone, navi-
gable waters, mobile offshore drilling unit,
natural resources, offshore facility, oil,
person, remove, removal, removal costs,
and United States; and

(2) Section 101 of the Comprehensive
Environmental Response, Compensa-
tion, and Liability Act (42 U.S.C. 9601),
respecting the financial responsibility
referred to in §138.10(b)(2): claimant,
damages, environment, hazardous sub-
stance, navigable waters, natural re-
sources, person, release, remove, removal,
and United States.

(b) As used in this part (including the
appendices to this part)—

Acts means OPA 90 and CERCLA.

Applicant means an operator who has
applied for a Certificate or for the re-
newal of a Certificate under this part.

Application means ‘‘Application for
Vessel Certificate of Financial Respon-
sibility (Water Pollution)”, as illus-
trated in Appendix A of this part.

Cargo means goods or materials on
board a vessel for purposes of transpor-
tation, whether proprietary or non-
proprietary. A hazardous substance or
oil carried solely for use aboard the
carrying vessel is not ‘““‘cargo’’.

CERCLA means title | of the Com-
prehensive Environmental Response,
Compensation, and Liability Act, as
amended (42 U.S.C. 9601 et seq.).

Certificant means an operator who
has been issued a Certificate under this
part.

Certificate means a ‘‘Vessel Certifi-
cate of Financial Responsibility (Water
Pollution)” issued under this part, un-
less otherwise indicated.

Director, NPFC, means the head of the
U.S. Coast Guard National Pollution
Funds Center (NPFC).

Financial responsibility means statu-
torily required financial ability to
meet liability under the Acts.

Fish tender vessel and fishing vessel
have the same meaning as set forth in
46 U.S.C. 2101.

Fuel means any oil or hazardous sub-
stance used or capable of being used to
produce heat or power by burning, in-
cluding power to operate equipment. A
hand-carried pump with not more than
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five gallons of fuel capacity, that is
neither integral to nor regularly stored
aboard a non-self-propelled barge, is
not equipment.

Guarantor means any person who pro-
vides evidence of financial responsi-
bility, under the Acts, on behalf of a
vessel owner, operator, and demise
charterer. A vessel operator who can
qualify as a self-insurer may act as
both a self-insurer of vessels it oper-
ates and as a financial guarantor of
other vessels, under §138.80(b)(4).

Hazardous material means a
material or substance that is—

(1) Flammable or combustible;

(2) Designated a hazardous substance
under section 311(b) of the Federal
Water Pollution Control Act (33 U.S.C.
1221); or

(3) Designated a hazardous material
under section 104 of the Hazardous Ma-
terial Transportation Act (49 App.
U.S.C. 1803).

Incident means any occurrence or se-
ries of occurrences having the same or-
igin, involving one or more vessels, fa-
cilities, or any combination thereof,
resulting in the discharge or substan-
tial threat of discharge of oil into or
upon the navigable waters or adjoining
shorelines or the exclusive economic
zone.

Insurer is a type of guarantor and
means one Oor more insurance compa-
nies, associations of underwriters, ship-
owners’ protection and indemnity asso-
ciations, or other persons, each of
which must be acceptable to the Coast
Guard.

Master Certificate means a Certificate
issued under this part to a person act-
ing as vessel operator in its capacity as
a builder, repairer, scrapper, or seller
of vessels.

Offshore supply vessel has the same
meaning as set forth in 46 U.S.C. 2101.

OPA 90 means title | of the Oil Pollu-
tion Act of 1990 (33 U.S.C. 2701 et seq.).

Operator means a person who is an
owner, a demise charterer, or other
contractor, who conducts the operation
of, or who is responsible for the oper-
ation of, a vessel. A builder, repairer,
scrapper, lessor, or seller who is re-
sponsible, or who agrees by contract to
become responsible, for a vessel is an
operator.

liquid
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Owner means any person holding
legal or equitable title to a vessel. In a
case where a Certificate of Documenta-
tion or equivalent document has been
issued, the owner is considered to be
the person or persons whose name or
names appear thereon as owner. For
purposes of CERCLA only, ‘“‘owner”
does not include a person who, without
participating in the management of a
vessel, holds indicia of ownership pri-
marily to protect the owner’s security
interest in the vessel.

Public vessel means a vessel

Owned or bareboat chartered by the
United States, or by a State or polit-
ical subdivision thereof, or by a foreign
nation, except when the vessel is en-
gaged in commerce.

Self-elevating lift vessel means a vessel
with movable legs capable of raising its
hull above the surface of the sea and
that is an offshore work boat (such as
a work barge) that does not engage in
drilling operations.

Tank vessel means a vessel (other
than an offshore supply vessel, a fish-
ing or fish tender vessel of 750 gross
tons or less that transfers fuel without
charge to a fishing vessel owned by the
same person, or a towing or pushing
vessel (tug) simply because it has in its
custody a tank barge) that is con-
structed or adapted to carry, or that
carries, oil or liquid hazardous mate-
rial in bulk as cargo or cargo residue,
and that—

(1) Is a vessel of the United States;

(2) Operates on the navigable waters;
or

(3) Transfers oil or hazardous mate-
rial in a place subject to the jurisdic-
tion of the United States.

Total Applicable Amount means the
amount determined under §138.80(f)(3).

Vessel means every description of
watercraft or other artificial contriv-
ance used, or capable of being used, as
a means of transportation on water.

[CGD 91-005, 59 FR 34227, July 1, 1994, as
amended by CGD 91-005, 61 FR 9274, Mar. 7,
1996]

§138.30 General.

(a) The regulations in this part set
forth the procedures whereby an oper-
ator of a vessel subject to this part can
demonstrate that it and the owner and
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demise charterer of the vessel are fi-
nancially able to meet potential liabil-
ity for costs and damages in the
amounts established by this part. The
owner, operator, and demise charterer
are strictly, jointly, and severally lia-
ble for the costs and damages resulting
from an incident or a release or threat-
ened release, but together they need
only establish and maintain an amount
of financial responsibility equal to the
single limit of liability per incident,
release, or threatened release. Only
that portion of the evidence of finan-
cial responsibility under this part with
respect to—

(1) OPA 90 is required to be made
available by a guarantor for the costs
and damages related to an incident
where there is not also a release or
threatened release; and

(2) CERCLA is required to be made
available by a guarantor for the costs
and damages related to a release or
threatened release where there is not
also an incident. A guarantor (or a self-
insurer for whom the exceptions to
limitations of liability are not applica-
ble), therefore, is not required to apply
the entire amount of financial respon-
sibility to an incident involving oil
alone or a release or threatened release
involving a hazardous substance alone.

(b) Where a vessel is operated by its
owner, or the owner is responsible for
its operation, the owner is considered
to be the operator and shall submit the
application for a Certificate. In all
other cases, the vessel operator shall
submit the application. A time or voy-
age charterer that does not assume re-
sponsibility for the operation of the
vessel is not considered an operator for
the purposes of this part.

(c) For a United States-flag vessel,
the applicable gross tons or gross ton-
nage, as referred to in this part, is de-
termined as follows:

(1) For a documented U.S. vessel meas-
ured under both 46 U.S.C. Chapters 143
(Convention Measurement) and 145 (Reg-
ulatory Measurement). The vessel’s regu-
latory gross tonnage is used to deter-
mine whether the vessel exceeds 300
gross tons where that threshold applies
under the Acts. If the vessel’s regu-
latory tonnage is determined under the
Dual Measurement System in 46 CFR
part 69, subpart D, the higher gross
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tonnage is the regulatory tonnage for
the purposes of the 300 gross ton
threshold. The vessel’s gross tonnage
as measured under the International
Convention on Tonnage Measurement
of Ships, 1969 (‘‘Convention’’), is used
to determine the vessel’s required
amount of financial responsibility, and
limit of liability under section 1004(a)
of OPA 90 and under section 107(a) of
CERCLA.

(2) For all other United States vessels.
The vessel’s gross tonnage under 46
CFR part 69 is used for determining
both the 300 gross ton threshold, the re-
quired amount of financial responsi-
bility, and limit of liability under sec-
tion 1004(a) of OPA 90 and under sec-
tion 107(a) of CERCLA. If the vessel is
measured under the Dual Measurement
System, the higher gross tonnage is
used in all determinations.

(d) For a vessel of a foreign country
that is a party to the Convention, gross
tonnage, as referred to in this part, is
determined as follows:

(1) For a vessel assigned, or presently
required to be assigned, gross tonnage
under Annex | of the Convention. The
vessel’s gross tonnage as measured
under Annex | of the Convention is
used for determining the 300 gross ton
threshold, if applicable, the required
amount of financial responsibility, and
limit of liability under section 1004(a)
of OPA 90 and under section 107(a) of
CERCLA.

(2) For a vessel not presently required to
be assigned gross tonnage under Annex I
of the Convention. The highest gross
tonnage that appears on the vessel’s
certificate of documentation or equiva-
lent document and that is acceptable
to the Coast Guard under 46 U.S.C.
chapter 143 is used for determining the
300 gross ton threshold, if applicable,
the required amount of financial re-
sponsibility, and limit of liability
under section 1004(a) of OPA 90 and
under section 107(a) of CERCLA. If the
vessel has no document or the gross
tonnage appearing on the document is
not acceptable under 46 U.S.C. chapter
143, the vessel’s gross tonnage is deter-
mined by applying the Convention
Measurement System under 46 CFR
part 69, subpart B, or if applicable, the
Simplified Measurement System under
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46 CFR part 69, subpart E. The meas-
urement standards applied are subject
to applicable international agreements
to which the United States Govern-
ment is a party.

(e) For a vessel of a foreign country
that is not a party to the Convention,
gross tonnage, as referred to in this
part, is determined as follows:

(1) For a vessel measured under laws
and regulations found by the Com-
mandant to be similar to Annex | of the
Convention. The vessel’s gross tonnage
under the similar laws and regulations
is used for determining the 300 gross
ton threshold, if applicable, the re-
quired amount of financial responsi-
bility, and limit of liability under sec-
tion 1004(a) of OPA 90 and under sec-
tion 107(a) of CERCLA. The measure-
ment standards applied are subject to
applicable international agreements to
which the United States Government is
a party.

(2) For a vessel not measured under
laws and regulations found by the Com-
mandant to be similar to Annex | of the
Convention. The vessel’s gross tonnage
under 46 CFR part 69, subpart B, or, if
applicable, subpart E, is used for deter-
mining the 300 gross ton threshold, if
applicable, the required amount of fi-
nancial responsibility, and limit of li-
ability under section 1004(a) of OPA 90
and under section 107(a) of CERCLA.
The measurement standards applied
are subject to applicable international
agreements to which the United States
is a party.

(f) A person who agrees to act as a
guarantor or a self-insurer is bound by
the vessel’s gross tonnage as deter-
mined under paragraphs (c), (d), or (e)
of this section, regardless of what gross
tonnage is specified in an application
or guaranty form illustrated in the ap-
pendices to this part. Guarantors, how-
ever, may limit their liability under a
guaranty of financial responsibility to
the applicable gross tonnage appearing
on a vessel’'s International Tonnage
Certificate or other official, applicable
certificate of measurement and shall
not incur any greater liability with re-
spect to that guaranty, except when
the guarantors knew or should have
known that the applicable tonnage cer-
tificate was incorrect.
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§138.40 Where to apply for and obtain
forms.

(a) An operator shall file an applica-
tion for a Certificate and a renewal of
a Certificate together with fees and
evidence of financial responsibility,
with the Coast Guard National Pollu-
tion Funds Center at the following ad-
dress: U.S. Coast Guard, National Pol-
lution Funds Center (cv), 4200 Wilson
Boulevard, Suite 1000, Arlington, VA
22203-1804, telephone (202) 493-6780,
Telefax (202) 493-6781.

(b) Forms may be obtained at the ad-
dress in paragraph (a) of this section,
and all requests for assistance, includ-
ing telephone inquiries, in completing
applications should be directed to the
U.S. Coast Guard at that same address.

[CGD 91-005, 59 FR 34227, July 1, 1994, as
amended by USCG-1999-5832, 64 FR 34714,
June 29, 1999]

§138.50 Time to apply.

(a) A vessel operator who wishes to
obtain a Certificate shall file a com-
pleted application form, evidence of fi-
nancial responsibility and appropriate
fees at least 21 days prior to the date
the Certificate is required. The Direc-
tor, NPFC, may waive this 21-day re-
quirement.

(b) The Director, NPFC, generally
processes applications in the order in
which they are received at the Na-
tional Pollution Funds Center.

§138.60 Applications, general instruc-
tions.

(a) The application for a Certificate
(Form CG-5585) is illustrated in Appen-
dix A of this part. An application and
all supporting documents must be in
English. All monetary terms must be
expressed in United States dollars.

(b) An authorized official of the ap-
plicant shall sign the application. The
title of the signer must be shown in the
space provided on the application.

(c) The application must be accom-
panied by a written statement pro-
viding authority to sign, where the
signer is not disclosed as an individual
(sole proprietor) applicant, a partner in
a partnership applicant, or a director,
chief executive officer, or any other
duly authorized officer of a corporate
applicant.
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(d) If, before the issuance of a Certifi-
cate, the applicant becomes aware of a
change in any of the facts contained in
the application or supporting docu-
mentation, the applicant shall, within
five business days of becoming aware of
the change, notify the Director, NPFC,
in writing, of the change.

§138.65 Issuance and carriage of Cer-
tificates.

Upon the satisfactory demonstration
of financial responsibility and payment
of fees, the Director, NPFC, issues a
Vessel Certificate of Financial Respon-
sibility (Water Pollution), the original
of which (except as provided in §§138.90
(a) and (b) and 138.110(f)) is to be car-
ried aboard the vessel covered by the
Certificate. The carriage of a valid Cer-
tificate or authorized copy indicates
compliance with these regulations.
Failure to carry a valid Certificate or
authorized copy subjects the vessel to
enforcement action, except where a
Certificate is removed temporarily
from a vessel for inspection by a
United States Government official.

§138.70 Renewal of Certificates.

(a) An operator shall file a written
application for the renewal of a Certifi-
cate at least 21 days, but not earlier
than 90 days, before the expiration date
of the Certificate. Except as provided
in paragraph (c) of this section, a letter
may be used for this purpose. The Di-
rector, NPFC, may waive this 21-day
requirement.

(b) The applicant shall identify in the
renewal application any changes which
have occurred since the original appli-
cation for a Certificate was filed, and
set forth the correct information in
full.

(c) An applicant that applies for the
first time for a Certificate issued under
this part to replace a Certificate issued
under part 130 of this chapter shall sub-
mit an application form illustrated in
Appendix A of this part. An applicant
is not required to pay an application
fee under §138.130(c) for this first-time
application.

§138.80 Financial responsibility, how
established.

(a) General. In addition to submitting
an application and fees, an applicant
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shall submit, or cause to be submitted,
evidence of financial responsibility in
an amount determined under §138.80(f).
A guarantor may submit directly to
the Director, NPFC, the evidence of fi-
nancial responsibility.

(b) Methods. An applicant shall estab-
lish evidence of financial responsibility
by one or more of the following meth-
ods:

(1) Insurance. By filing with the Di-
rector, NPFC, an insurance guaranty
form CG-5586, illustrated in Appendix B
of this part (or, when applying for a
Master Certificate, a master insurance
guaranty form CG-5586-1, illustrated in
Appendix C of this part), executed by
not more than four insurers that have
been found acceptable by and remain
acceptable to the Director, NPFC, for
purposes of this part.

(2) Surety bond. By filing with the Di-
rector, NPFC, a surety bond guaranty
form CG-5586-2, illustrated in Appendix
D of this part, executed by not more
than 10 acceptable surety companies
certified by the United States Depart-
ment of the Treasury with respect to
the issuance of Federal bonds in the
maximum penal sum of each bond to be
issued under this part.

(3) Self-insurance. By filing the finan-
cial statements specified in paragraph
(b)(3)(i) of this section for the appli-
cant’s last fiscal year preceding the
date of application and by dem-
onstrating that the applicant main-
tains, in the United States, working
capital and net worth each in amounts
equal to or greater than the total ap-
plicable amount calculated in accord-
ance with §138.80(f), based on a vessel
carrying hazardous substances as
cargo. As used in this paragraph, work-
ing capital means the amount of cur-
rent assets located in the United
States, less all current liabilities any-
where in the world; and net worth
means the amount of all assets located
in the United States, less all liabilities
anywhere in the world. After the ini-
tial submission, for each of the appli-
cant’s fiscal years, the applicant or
certificant shall submit statements as
follows:

(1) Initial and annual submissions. An
applicant or certificant shall submit
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annual, current, and audited non-con-
solidated financial statements pre-
pared in accordance with Generally Ac-
cepted Accounting Principles, and au-
dited by an independent Certified Pub-
lic Accountant. These financial state-
ments must be audited in accordance
with Generally Accepted Auditing
Standards. These financial statements
must be accompanied by an additional
statement from the Treasurer (or
equivalent official) of the applicant or
certificant certifying both the amount
of current assets and the amount of
total assets included in the accom-
panying balance sheet, which are lo-
cated in the United States. If the finan-
cial statements cannot be submitted in
non-consolidated form, a consolidated
statement may be submitted if accom-
panied by an additional statement pre-
pared by the same Certified Public Ac-
countant, verifying the amount by
which the applicant’s or certificant’s—

(A) Total assets, located in the
United States, exceed its total (i.e.,
worldwide) liabilities; and

(B) Current assets, located in the
United States, exceed its total (i.e.,
worldwide) current liabilities. This ad-
ditional statement must specifically
name the applicant or certificant, indi-
cate that the amounts so verified re-
late only to the applicant or
certificant, apart from any other affili-
ated entity, and identify the consoli-
dated financial statement to which it
applies.

(ii) Semiannual submissions. When the
applicant’s or certificant’s dem-
onstrated net worth is not at least ten
times the total applicable amount of fi-
nancial responsibility, the applicant’s
or certificant’s Treasurer (or equiva-
lent official) shall file affidavits cov-
ering the first six months of the appli-
cant’s or certificant’s fiscal year. The
affidavits must state that neither the
working capital nor the net worth
have, during the first six months of the
current fiscal year, fallen below the ap-
plicant’s or certificant’s required
amount of financial responsibility as
determined in accordance with this
part.

(iii) Additional submissions. An appli-
cant or certificant—
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(A) Shall, upon request of the Direc-
tor, NPFC, submit additional financial
information; and

(B) Who establishes financial respon-
sibility under paragraph (b)(3) of this
section shall notify the Director,
NPFC, within five business days of the
date the applicant or certificant
knows, or has reason to believe, that
the working capital or net worth has
fallen below the amounts required by
this part.

(iv) Time for submissions. All required
annual financial statements must be
received by the Director, NPFC, within
90 days after the close of the appli-
cant’s or certificant’s fiscal year, and
all affidavits required by paragraph
(b)(3)(ii) of this section within 30 days
after the close of the applicable six-
month period. Upon written request,
the Director, NPFC, may grant an ex-
tension of the time limits for filing the
annual financial statements or affida-
vits. An applicant or certificant that
requests an extension must set forth
the reason for the extension and de-
liver the request at least 15 days before
the statements or affidavits are due.
The Director, NPFC, will not consider
a request for an extension of more than
60 days.

(v) Failure to submit. The Director,
NPFC, may revoke a certificate for
failure of the certificant to submit any
statement, data, notification, or affi-
davit required by paragraph (b)(3) of
this section.

(vi) Waiver of working capital. The Di-
rector, NPFC, may waive the working
capital requirement for any applicant
or certificant that—

(A) Is a regulated public utility, a
municipal or higher-level govern-
mental entity, or an entity operating
solely as a charitable, non-profit mak-
ing organization qualifying under sec-
tion 501(c) Internal Revenue Code. The
applicant or certificant must dem-
onstrate in writing that the grant of a
waiver would benefit a local public in-
terest; or

(B) Demonstrates in writing that
working capital is not a significant
factor in the applicant’s or
certificant’s financial condition. An
applicant’s or certificant’s net worth in
relation to the amount of its required
amount of financial responsibility and
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a history of stable operations are the
major elements considered by the Di-
rector, NPFC.

(4) Financial Guaranty. By filing with
the Director, NPFC, a Financial Guar-
anty Form CG-5586-3, illustrated in Ap-
pendix E of this part (when applying
for a Master Certificate, a Master Fi-
nancial Guaranty Form CG-5586-4, il-
lustrated in Appendix F of this part),
executed by not more than four finan-
cial guarantors, such as a parent or af-
filiate acceptable to the Coast Guard.
A financial guarantor shall comply
with all of the self-insurance provisions
of paragraph (b)(3) of this section. In
addition, a person that is a financial
guarantor for more than one applicant
or certificant shall have working cap-
ital and net worth no less than the ag-
gregate total applicable amounts of fi-
nancial responsibility provided as a
guarantor for each applicant or
certificant, plus the amount required
to be demonstrated by a self-insurer
under this part, if also acting as a self-
insurer.

(5) Other evidence of financial responsi-
bility. The Director, NPFC, will not ac-
cept a self-insurance method other
than the one described in paragraph
(b)(3) of this section. An applicant may
in writing request the Director, NPFC,
to accept a method different from one
described in paragraph (b) (1), (2), or (4)
of this section to demonstrate evidence
of financial responsibility. An appli-
cant submitting a request under this
paragraph shall submit the request to
the Director, NPFC, at least 45 days
prior to the date the Certificate is re-
quired. The applicant shall describe in
detail the method proposed, the rea-
sons why the applicant does not wish
to use or is unable to use one of the
methods described in paragraph (b) (1),
(2), or (4) of this section, and how the
proposed method assures that the ap-
plicant is able to fulfill its obligation
to pay costs and damages in the event
of an incident or a release or threat-
ened release. The Director, NPFC, will
not accept a method under this para-
graph that merely deletes or alters a
provision of one of the methods de-
scribed in paragraph (b) (1), (2), or (4) of
this section (for example, one that al-
ters the termination clause of the in-
surance guaranty form illustrated in
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Appendix B of this part). An applicant
that makes a request under this para-
graph shall provide the Director,
NPFC, a proposed guaranty form that
includes all the elements described in
paragraphs (c) and (d) of this section. A
decision of the Director, NPFC, not to
accept a method requested by an appli-
cant under this paragraph is final agen-
cy action.

() Forms—(1) Multiple guarantors.
Four or fewer insurers (a lead under-
writer is considered to be one insurer)
may jointly execute an insurance guar-
anty form. Ten or fewer sureties (in-
cluding lead sureties) may jointly exe-
cute a surety bond guaranty form.
Four or fewer financial guarantors may
jointly execute a financial guaranty
form. If more than one insurer, surety,
or financial guarantor executes the rel-
evant form—

(i) Each is bound for the payment of
sums only in accordance with the per-
centage of vertical participation speci-
fied on the relevant form for that in-
surer, surety, or financial guarantor.
Participation in the form of layering
(tiers, one in excess of another) is not
acceptable; only vertical participation
on a percentage basis is acceptable un-
less none of the participants specifies a
percent of participation. If no percent-
age of participation is specified for an
insurer, surety, or financial guarantor,
the liability of that insurer, surety, or
financial guarantor is joint and several
for the total of the unspecified por-
tions; and

(ii) The guarantors must designate a
lead guarantor having authority to
bind all guarantors for actions required
of guarantors under the Acts, including
but not limited to receipt of designa-
tion of source, advertisement of a des-
ignation, and receipt and settlement of
claims.

(2) Operator name. An applicant shall
ensure that each form submitted under
this part sets forth in full the correct
legal name of the vessel operator to
whom a certificate is to be issued.

(d) Direct Action. (1) Acknowledgment.
Any evidence of financial responsi-
bility submitted under this part must
contain an acknowledgment by the in-
surer or other guarantor that an action
in court by a claimant (including a
claimant by right of subrogation) for
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costs and damage claims arising under
the provisions of the Acts, may be
brought directly against the insurer or
other guarantor. The evidence of finan-
cial responsibility must also provide
that, in the event an action is brought
under the Acts directly against the in-
surer or other guarantor, the insurer or
other guarantor may invoke only the
following rights and defenses:

(i) The incident, release, or threat-
ened release was caused by the willful
misconduct of the person for whom the
guaranty is provided.

(ii) Any defense that the person for
whom the guaranty is provided may
raise under the Acts.

(iii) A defense relating to the amount
of a claim or claims, filed in any action
in any court or other proceeding, that
exceeds the amount of the guaranty
with respect to an incident or with re-
spect to a release or threatened re-
lease.

(iv) A defense relating to the amount
of a claim or claims that exceeds the
amount of the guaranty, which amount
is based on the gross tonnage of the
vessel as entered on the vessel’s Inter-
national Tonnage Certificate or other
official, applicable certificate of meas-
urement, except when the guarantor
knew or should have known that the
applicable tonnage certificate was in-
correct.

(v) The claim is not one made under
either of the Acts.

(2) Limitation on guarantor liability. A
guarantor that participates in any evi-
dence of financial responsibility under
this part shall be liable because of that
participation, with respect to an inci-
dent or a release or threatened release,
in any proceeding only for the amount
and type of costs and damages specified
in the evidence of financial responsi-
bility. A guarantor shall not be consid-
ered to have consented to direct action
under any law other than the Acts, or
to unlimited liability under any law or
in any venue, solely because of the
guarantor’s participation in providing
any evidence of financial responsibility
under this part. In the event of any
finding that liability of a guarantor ex-
ceeds the amount of the guaranty pro-
vided under this part, that guaranty is
considered null and void with respect
to that excess.
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(e) Public access to data. Financial
data filed by an applicant, certificant,
and any other person is considered pub-
lic information to the extent required
by the Freedom of Information Act (5
U.S.C. 552) and permitted by the Pri-
vacy Act (5 U.S.C. 552a).

(f) Total applicable amount. (1) The ap-
plicable amount under OPA 90 is deter-
mined as follows:

(i) For a tank vessel (except a tank
vessel on which no liquid hazardous
material in bulk is being carried as
cargo or cargo residue, and on which
the only oil carried as cargo or cargo
residue is an animal fat or vegetable
oil, as those terms are used in section
2 of the Edible Oil Regulatory Reform
Act (Pub. L. 104-55)).

(A) Over 300 gross tons (and a vessel
of 300 gross tons or less using the wa-
ters of the United States Exclusive
Economic Zone to transship or lighter
oil destined for a place subject to the
jurisdiction of the United States, as
specified in §138.12(a)(1)) but not ex-
ceeding 3,000 gross tons, the greater of
$2,000,000 or $1,200 per gross ton; and

(B) Over 3,000 gross tons, the greater
of $10,000,000 or $1,200 per gross ton.

(ii) For a vessel other than a tank
vessel under paragraph (f)(1)(i) of this
section that is over 300 gross tons or
that is 300 gross tons or less using the
waters of the Exclusive Economic Zone
of the United States to transship or
lighter oil destined for a place subject
to the jurisdiction of the United
States, the greater of $500,000 or $600
per gross ton.

(2) The applicable amount under
CERCLA is determined as follows:

(i) For a vessel over 300 gross tons
carrying a hazardous substance as
cargo, the greater of $5,000,000 or $300
per gross ton.

(if) For any other vessel over 300
gross tons, the greater of $500,000 or
$300 per gross ton.

(3) The total applicable amount is the

maximum applicable amount cal-
culated under paragraph (f)(1) of this
section plus maximum applicable

amount calculated under paragraph
(f)(2) of this section.

[CGD 91-005, 59 FR 34227, July 1, 1994, as
amended by CGD 91-005, 61 FR 9274, Mar. 7,
1996]
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§138.90 Individual and Fleet Certifi-
cates.

(a) The Director, NPFC, issues an in-
dividual Certificate for each vessel list-
ed on a completed application when the
Director, NPFC, determines that ac-
ceptable evidence of financial responsi-
bility has been provided and appro-
priate fees have been paid, except
where a Fleet Certificate is issued
under this section or where a Master
Certificate is issued under §138.110.
Each Certificate of any type issued
under this part is issued only in the
name of a vessel operator and is effec-
tive for not more than three years from
the date of issue, as indicated on each
Certificate. An authorized official of
the applicant may submit to the Direc-
tor, NPFC, a letter requesting that ad-
ditional vessels be added to a pre-
viously submitted application for an
individual Certificate. The letter must
set forth all information required in
item 5 of the application form. The au-
thorized official shall also submit or
cause to be submitted acceptable evi-
dence of financial responsibility, if re-
quired, and certification fees for these
additional vessels. The certificant shall
carry the original individual Certifi-
cate on the vessel named on the Cer-
tificate, except that a legible copy (cer-
tified as accurate by a notary public or
other person authorized to take oaths
in the United States) may be carried
instead of the original if the vessel is
an unmanned barge and does not have
a document carrying device which the
vessel operator believes would offer
suitable protection for the original
Certificate. If a notarized copy of an in-
dividual Certificate is carried aboard a
barge, the Certificate shall retain the
original in the United States and shall
make it readily available for inspec-
tion by United States Government offi-
cials.

(b) An operator of two or more barges
that are not tank vessels and that from
time to time may be subject to this
part (e.g., a hopper barge over 300 gross
tons when carrying oily metal shavings
or similar cargo), so long as the oper-
ator of such a fleet is a self-insurer or
arranges with an acceptable guarantor
to cover, automatically, all such
barges for which the operator may
from time to time be responsible, may
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apply to the Director, NPFC, for
issuance of a Fleet Certificate. A leg-
ible copy of the Fleet Certificate, cer-
tified as accurate by a notary public or
other person authorized to take oaths
in the United States, must be carried
on each barge when subject to this
part. In addition, the certificant shall
retain in the United States the original
Fleet Certificate and shall make it
readily available for inspection by
United States Government officials.
The original Fleet Certificate, when in-
valid, must be completed on the re-
verse side and returned immediately to
the Director, NPFC, and all copies
must be destroyed. When the
certificant ceases to be responsible for
a barge covered by a Fleet Certificate,
the certificant shall immediately de-
stroy the copy of the Fleet Certificate
carried aboard that barge.

(c) A person shall not make any al-
teration on any Certificate issued
under this part or copy of that Certifi-
cate, except the notarized certifi-
cations permitted in §138.110(f) and
paragraphs (a) and (b) of this section. A
Certificate or copy containing any al-
teration is void.

(d) If, at any time after a Certificate
has been issued, a certificant becomes
aware of a change in any of the facts
contained in the application or sup-
porting documentation, the certificant
shall notify the Director, NPFC, in
writing within 10 days of becoming
aware of the change. A vessel or oper-
ator name change or change of a guar-
antor shall be reported as soon as pos-
sible by telefax or other electronic
means to the Director, NPFC, and fol-
lowed by a written notice sent within
three business days.

(e) Except as provided in §138.90(f), at
the moment a certificant ceases to be
the operator of a vessel for any reason,
including a vessel that is scrapped or
transferred to a new operator, the indi-
vidual Certificate naming the vessel,
and any copies of the Certificate, are
void and their further use is prohibited.
In that case, the certificant shall,
within 10 days of the Certificate be-
coming void, complete the reverse side
of the original individual Certificate
naming the involved vessel and return
the Certificate to the Director, NPFC.
If the Certificate cannot be returned
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because it has been lost or destroyed,
the certificant shall, within three busi-
ness days, submit the following infor-
mation in writing to the Director,
NPFC:

(1) The number of the individual Cer-
tificate and the name of the vessel.

(2) The date and reason why the
certificant ceased to be the operator of
the vessel.

(3) The location of the vessel on the
date the certificant ceased to be the
operator.

(4) The name and mailing address of
the person to whom the vessel was sold
or transferred.

() In the event of the temporary
transfer of custody of an unmanned
barge certificated under this part,
where the certificant transferring the
barge continues to be liable under the
Acts and continues to maintain on file
with the Director, NPFC, acceptable
evidence of financial responsibility
with respect to the barge, the existing
individual Certificate remains in ef-
fect. A temporary new individual Cer-
tificate is not required. A transferee is
encouraged to require the transferring
certificant to acknowledge in writing
that the transferring certificant agrees
to remain responsible for pollution li-
abilities.

§138.100 Non-owning operator’s re-
sponsibility for identification.
(a) Each operator that is not an

owner of a vessel certificated under
this part, other than an unmanned
barge, shall ensure that the original or
a legible copy of the demise charter-
party (or other written document on
the owner’s letterhead, signed by the
vessel owner, which specifically identi-
fies the vessel operator named on the
Certificate) is maintained on board the
vessel.

(b) The demise charter-party or other
document required by paragraph (a) of
this section must be presented, upon
request, for examination to a United
States Government official.

§138.110 Master Certificates.

(a) A contractor or other person who
is responsible for a vessel in the capac-
ity of a builder, scrapper, lessor, or
seller (including a repairer who agrees
to be responsible for a vessel under its
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custody) may apply for a Master Cer-
tificate instead of applying for an indi-
vidual Certificate for each vessel. A
Master Certificate covers all of the ves-
sels subject to this part held by the ap-
plicant solely for purposes of construc-
tion, repair, scrapping, lease, or sale. A
vessel which is being operated commer-
cially in any business venture, includ-
ing the business of building, repairing,
scrapping, leasing, or selling (e.g., a
slop barge used by a shipyard) cannot
be covered by a Master Certificate. Any
vessel for which a Certificate is re-
quired, but which is not eligible for a
Master Certificate, must be covered by
either an individual Certificate or a
Fleet Certificate.

(b) An applicant for a Master Certifi-
cate shall submit an application form
in the manner prescribed by §138.60. An
applicant shall establish evidence of fi-
nancial responsibility in accordance
with §138.80, by submission, for exam-
ple, of an acceptable Master Insurance
Guaranty Form, Surety Bond Guaranty
Form, Master Financial Guaranty
Form, or acceptable self-insurance doc-
umentation. An application must be
completed in full, except for Item 5.
The applicant shall make the following
statement in Item 5: “This is an appli-
cation for a Master Certificate. The
largest tank vessel to be covered by
this application is [insert applicable
gross tons] gross tons. The largest ves-
sel other than a tank vessel is [insert
applicable gross tons] gross tons.”” The
dollar amount of financial responsi-
bility evidenced by the applicant must
be sufficient to meet the amount re-
quired under this part.

(c) Each Master Certificate issued by
the Director, NPFC, indicates—

(1) The name of the applicant (i.e.,
the builder, repairer, scrapper, lessor,
or seller);

(2) The date of issuance and termi-
nation, encompassing a period of not
more than three years; and

(3) The gross tons of the largest tank
vessel and gross tons of the largest ves-
sel other than a tank vessel eligible for
coverage by that Master Certificate.
The Master Certificate does not iden-
tify the name of each vessel covered by
the Certificate.
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(d) Each additional vessel which does
not exceed the respective tonnages in-
dicated on the Master Certificate and
which is eligible for coverage by a Mas-
ter Certificate is automatically cov-
ered by that Master Certificate. Before
acquiring a vessel, by any means, in-
cluding conversion of an existing ves-
sel, that would have the effect of in-
creasing the certificant’s required
amount of financial responsibility
(above that provided for issuance of the
existing Master Certificate), the
certificant shall submit to the Direc-
tor, NPFC, the following:

(1) Evidence of increased financial re-
sponsibility.

(2) A new certification fee.

(3) Either a new application or a let-
ter amending the existing application
to reflect the new gross tonnage which
is to be indicated on a new Master Cer-
tificate.

(e) A person to whom a Master Cer-
tificate has been issued shall submit to
the Director, NPFC, every six months
beginning the month after the month
in which the Master Certificate is
issued, a report indicating the name,
previous name, type, and gross tonnage
of each vessel covered by the Master
Certificate during the preceding six-
month reporting period and indicating
which vessels, if any, are tank vessels.

(f) The certificant shall ensure that a
legible copy of the Master Certificate
(certified as accurate by a notary pub-
lic or other person authorized to take
oaths in the United States) is carried
aboard each vessel covered by the Mas-
ter Certificate. The certificant shall re-
tain the original Master Certificate at
a location in the United States and
shall make it readily available for in-
spection by United States Government
officials.

(g) Upon revocation or other invali-
dation of the Master Certificate, the
certificant shall return the original
Certificate within 10 days to the Direc-
tor, NPFC. The certificant shall ensure
that all copies of the Certificate are de-
stroyed.

[CGD 91-005, 59 FR 34227, July 1, 1994, as
amended by CGD 91-005, 61 FR 9275, Mar. 7,
1996]
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§138.120 Certificates, denial or revoca-
tion.

(a) The Director, NPFC, may deny a
Certificate when an applicant—

(1) Willfully or knowingly makes a
false statement in connection with an
application for an initial or renewal
Certificate;

(2) Fails to establish acceptable evi-
dence of financial responsibility as re-
quired by this part;

(3) Fails to pay the required applica-
tion or certificate fees;

(4) Fails to comply with or respond to
lawful inquiries, regulations, or orders
of the Coast Guard pertaining to the
activities subject to this part; or

(5) Fails to timely file required state-
ments, data, notifications, or affida-
vits.

(b) The Director, NPFC, may revoke
a Certificate when a certificant—

(1) Willfully or knowingly makes a
false statement in connection with an
application for an initial or a renewal
Certificate, or in connection with any
other filing required by this part;

(2) Fails to comply with or respond to
lawful inquiries, regulations, or orders
of the Coast Guard pertaining to the
activities subject to this part; or

(3) Fails to timely file required state-
ments, data, notifications, or affida-
vits.

(c) A Certificate is immediately in-
valid, and considered revoked, without
prior notice, when the certificant—

(1) Fails to maintain acceptable evi-
dence of financial responsibility as re-
quired by this part;

(2) Is no longer the responsible oper-
ator of the vessel in question; or

(3) Alters any Certificate or copy of a
Certificate except as permitted by this
part in connection with notarized cer-
tifications of copies.

(d) The Director, NPFC, advises the
applicant or certificant, in writing, of
the intention to deny or revoke a Cer-
tificate under paragraph (a) or (b) of
this section and states the reason
therefor. Written advice from the Di-
rector, NPFC, that an incomplete ap-
plication will be considered withdrawn
unless it is completed within a stated
period, is the equivalent of a denial.

(e) If the intended revocation under
paragraph (b) of this section is based
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on failure to timely file the required fi-
nancial statements, data, notifications,
or affidavits, the revocation is effective
10 days after the date of the notice of
intention to revoke, unless, before rev-
ocation, the certificant demonstrates
to the satisfaction of the Director,
NPFC, that the required documents
were timely filed or have been filed.

(f) If the intended denial is based on
paragraph (a)(1) or (a)(4) of this sec-
tion, or the intended revocation is
based on paragraph (b)(1) or (b)(2) of
this  section, the applicant or
certificant may request, in writing, an
opportunity to present information for
the purpose of showing that the appli-
cant or certificant is in compliance
with the part. The request must be re-
ceived by the Director, NPFC, within
10 days after the date of the notifica-
tion of intention to deny or revoke. A
Certificate subject to revocation under
this paragraph remains valid until the
Director, NPFC, issues a written deci-
sion revoking the Certificate.

(9) An applicant or certificant whose
Certificate has been denied under para-
graph (a) of this section or revoked
under paragraph (b) or (c) of this sec-
tion may request the Director, NPFC,
to reconsider the denial or revocation.
The certificant shall file a request for
reconsideration, in writing, to the Di-
rector, NPFC, within 20 days of the
date of the denial or revocation. The
certificant shall state the reasons for
reconsideration. The Director, NPFC,
issues a written decision on the request
within 30 days of receipt, except that
failure to issue a decision within 30
days shall be deemed an affirmance of
a denial or revocation. Until the Direc-
tor, NPFC, issues this decision, a re-
voked certificate remains invalid. A
decision by the Director, NPFC, affirm-

ing a denial or revocation, is final
agency action.
§138.130 Fees.

(@) The Director, NPFC, will not

issue a Certificate until the fees set
forth in paragraphs (c) and (d) of this
section have been paid.

(b) Fees must be paid in United
States currency by check, draft, or
postal money order made payable to
the ““U.S. Coast Guard”. Cash will not
be accepted.

90

33 CFR Ch. I (7-1-00 Edition)

(c) Except as provided in §138.70(c),
an applicant that submits an applica-
tion for the first time under this part,
shall pay an initial, non-refundable ap-
plication fee of $150 for each type of ap-
plication (i.e., individual Certificate(s),
Fleet Certificate, and Master Certifi-
cate). An applicant that submits an ap-
plication for an additional (i.e., supple-
mental) individual Certificate, or to re-
place, amend or renew an existing Cer-
tificate, is not required to pay a new
application fee. However, if an appli-
cant for any reason withdraws or per-
mits the withdrawal of an application
for an individual Certificate(s) and the
applicant holds no valid individual Cer-
tificate(s), in order to reapply for an
individual Certificate(s) covering the
same or different vessels the applicant
shall submit a new application form
and an application fee of $150. Simi-
larly, an applicant shall submit a new
application form and fee to obtain a
new Fleet or Master Certificate fol-
lowing invalidation of a Fleet or Mas-
ter Certificate.

(d) In addition to the application fee
of $150, an applicant shall also pay a
certification fee of $80 for each Certifi-
cate requested. An applicant shall sub-
mit the certification fee for each vessel
listed in, or later added to, an applica-
tion for an individual Certificate(s). An
applicant shall submit the $80 certifi-
cation fee to renew or to reissue a Cer-
tificate for any reason, including, but
not limited to, a vessel or operator
name change or a lost certificate.

(e) A certification fee is refunded,
upon receipt of a written request, if the
application is denied or withdrawn be-
fore issuance of the Certificate. Over-
payments of application and certifi-
cation fees are refunded, on request,
only if the refund is for $50 or more.
However, any overpayments not re-
funded will be credited, for a period of
three years from the date of receipt of
the monies by the Coast Guard, for the
applicant’s possible future use or trans-
fer to another applicant under this
part.

§138.140 Enforcement.

(a) Any person who fails to comply
with this part with respect to evidence
of financial responsibility under sec-
tion 1016 of OPA 90 (33 U.S.C. 2716) is
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subject to a civil penalty. In addition,
under section 4303(b) of that Act (33
U.S.C. 2716a(b)), the Attorney General
may secure such relief as may be nec-
essary to compel compliance with this
part including termination of oper-
ations. Further, any person who fails
to comply with this part with respect
to evidence of financial responsibility
under section 108(a)(1) of CERCLA (42
U.S.C. 9608(a)(1)), is subject to a Class |
administrative civil penalty and a
Class Il administrative civil penalty or
judicial penalty.

(b) The Secretary of the Treasury
shall withhold or revoke the clearance
required by 46 U.S.C. App. 91 to any
vessel subject to this part that does
not produce evidence of financial re-
sponsibility required by this part.

(c) The Coast Guard may deny entry
to any port or place in the United
States or the navigable waters of the
United States, and may detain at a
port or place in the United States in
which it is located, any vessel subject
to this part, which, upon request, does
not produce evidence of financial re-
sponsibility required by this part.

(d) Any vessel subject to this part
which is found in the navigable waters
without the necessary evidence of fi-
nancial responsibility is subject to sei-
zure by and forfeiture to the United
States.

(e) Knowingly and willfully using an
invalid Certificate, or any copy there-
of, is fraud.

[CGD 91-005, 59 FR 34227, July 1, 1994, as
amended by CGD 96-052, 62 FR 16703, Apr. 8,
1997]

§138.150 Service of process.

(@) When executing the forms re-
quired by this part, each applicant and
guarantor shall designate thereon a
person located in the United States as
its agent for service of process for pur-
poses of this part and for receipt of no-
tices of designations and presentations
of claims under the Acts (collectively
referred to as ‘‘service of process”).
Each designated agent shall acknowl-
edge the designation in writing unless
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the agent has already furnished the Di-
rector, NPFC, with a ‘“master” (i.e.,
blanket) concurrence showing that it
has agreed in advance to act as the
United States agent for service of proc-
ess for the applicant, certificant, or
guarantor in question.

(b) If any applicant, certificant, or
guarantor desires, for any reason, to
change any designated agent, the appli-
cant, certificant, or guarantor shall no-
tify the Director, NPFC, of the change
and furnish the relevant information,
including the new agent’s acknowledg-
ment in accordance with paragraph (a)
of this section, if a ‘““master’ concur-
rence is not applicable. In the event of
death, disability, or unavailability of a
designated agent, the applicant,
certificant, or guarantor shall des-
ignate another agent in accordance
with paragraph (a) of this section with-
in 10 days of knowledge of any such
event. The applicant, certificant, or
guarantor shall submit the new des-
ignation to the Director, NPFC. The
Director, NPFC, may revoke a certifi-
cate if an applicant, certificant, or
guarantor fails to designate and main-
tain an agent for service of process.

(c) If a designated agent can not be
served because of death, disability, un-
availability, or similar event and an-
other agent has not been designated
under this section, then service of proc-
ess on the Director, NPFC, will con-
stitute valid service of process. Service
of process on the Director, NPFC, will
not be effective unless the server—

(1) Sends the applicant, certificant,
or guarantor (by registered mail, at its
last known address on file with the Di-
rector, NPFC), a copy of each docu-
ment served on the Director, NPFC;
and

(2) Attests to this registered mailing,
at the time process is served upon the
Director, NPFC, indicating that the in-
tent of the mailing is to effect service
of process on the applicant, certificant,
or guarantor and that service on the
designated agent is not possible, stat-
ing the reason why.
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APPENDIX A TO PART 138—APPLICATION FORM

(30 min. per respondent)
Approved OMB No. 2115-0545
DEPARTMENT OF TRANSPORTATION GENERAL
U.S.COAST GUARD (PART 1 OF 4 PARTS)
CG-5585
INSTRUCTIONS

APPLICATION FOR VESSEL CERTIFICATE OF . =
FINANCIAL RESPONSIBILITY (WATER POLLUTION) | siication to Director Conet Consd Nationsl

Polluuon Funds Center (cv), 4200 Wilson

d, Suite 1000, Arlington, VA 22203~
1804. The application is in four parts: Part]-
General; PartII - Evidence of Financial
Responsibility; Part III - Declaration; Part
v- Concurrenee of Agent. Apphnnls must
answer all
does not apply, answer "not npphmble.
lncnmplett Ipphc-l.lons will be returned. If

_ . . E— — I space is required, supplementat

(b) English equivalent of legal name if customarily written in language other than English: sheets may be attached. All information must
be provided in the English language.

1. (a) Legal name of applicant {(name of responsible operator of all vessats listed in Partil):

™) Trade name, # any: THIS SPACE FOR USE BY USCG ONLY

2 Is this the first time the above-named applicant is submitting application Form CG-~55857

J ves O no

If *"NO*, what Coast Guard controt number was assigned to the first application Form
CG-55857

3. State applicant's legal form of ization, i.e., whether i partnership, association, joint stock company,
business trust, of other organized group of parsons (whether mcorporaled or no() or as a recaiver, trustee, or other liquidating agent and briefly
describe current business activities and length of time engaged therein.

{a) Ifa P’ iation, or other ization, indicate:
State in the United States, or foreign country, in which incorporated or organized: Date of incorporation or organization:

(b) !f a partnership, provide name and address of each partner.

2

. Name and address of applicant's United States agent or other parson authorized by auphcam 10 accapt service of process and recaipt of notices
of designations and presemabons of claims in the United States {collectively referred to as "service of process’). (See PartIV) (U. S. applicants

may appoint as agent, i the need to plete Part IV,

PREVIOUS EDITION IS OBSOLETE —1-
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Reverse of CG-5585
e s

EVIDENCE OF FINANCIAL RESPONSIBILITY (PART II OF 4 PARTS)

5. List all applicant's vessels which require Certificates of Financial Responsibility under 33 CFR 138.12. In
column (f) indicate the number *1" if the operator is also the registered owner. Indicate “2" in column (f) if
the operator is not the registered owner.

TYPE OF US VESSELS: Documentation Number
VESSEL COUNTRY FOREIGN VESSELS: International ""
NAME OF VESSEL (See note OF Maritime Organization (IMO) Number GROSS | or
below) REGISTRY or Country of Registration Number if TONS 2"
no IMO number has been assigned.
@ ®) © (d) (e) ®

NOTE: Designate the type of vessel by using a number from one of the following categories:

- PASSENGER VESSELS UTILITY CRAFT
Breakbulk freighter 10 Passenger vessel * * 30 Tank barge 50
Containership * 11 Tug and towboat 51
Roll on-roll off 12 Cme&ﬁ"u 2"’”%?"”@ B:?us and scow 52
Barge carrier (e.g., /ash, seabee) 13 Forry * * a2 Mobile offshore
& - 14 dritiing unit 53
Combination roll on-roll off containership * 15 RECREATIONAL VESSELS Fishing vessel 54
Combination barge carrier containership * 16 All types of pleasure craft 40 Factory vessel 55
Tanker 17 Research vessel 56
Dry bulk carier 18 All other utility craft = 57
Al other self-propelied cargo vessels 19 MISCELLANEQUS
Oitbulkjore carrier (OBO) 20 Vessels not otherwise specified 60

* Containership categories shouid be assigned only to vessels having fixed container cells or regularly carrying

multi-tier container deckloads.
*+ Passenger categories should be assigned only to vessels carrying more than 12 passengers for hire.
*** Includes floating cranes, dredges, docks, etc.

5. If applicant indicated *2* for any vessel listed above in column 5(f), indicate:
NAME OF VESSEL OWNER OWNER'S MAILING ADDRESS

—2-
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PART II (CONTD)

7 11 are methods of financial Check the box(es) below and the em(s) which
6 mmugé m:n (es) answer only (s}
O insurance [ surety Bond ] Financial Guaranty| [T] Seft-insurance | [[] Otherevidence
(Answer item 7) {Answer item 8) (Answer item 9) (Answer item 10} (Answeritem 11)

7. Name and address of insurance (evidence of accepiable to the Director, Coast Guard National Poliution Funds
a-m,mmMmO@-mwmm&mmm—mr.mnumnmmu

8. Total amount of surety bond guaranty.
L
Name and address of appicants surety bond guarantor (Sursty Bond Guaranty Form CG-5586-2 must b Wed befors a Cortiicats wil be i5sUed):

9. Name and address of applicant’s financlal guarantor (Financial Guar: Form CG-5586-3, or Master Financial Guaranty Form CG-5586-4,
mwmwmmummamw%

Financial Guarantor's fiscal year:

~“TMonth) Bay) ® Month) “Day)

10. I appiicant intends to qualify as & sef-insurer, altach all required financial data and indicate fiscal year:

to
T Monthy Bay) “TWionth) eyl

1m intends to qualify gh oth supply all required by 33 CFR 138.80(b)(5).

~3-
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Reverse of CG-5585

DECLARATION (PART 111 OF 4 PARTS)

12 WMW(MMMM 14, Tmumhnﬁwuﬂmwﬁuummm
mebg aenum indicate ZiP code ¥ in the Is signing this application:

15, Address of principal office in the United States (ff any):

13, Velefax number and/or telex number and answerback: 16. Telephone no. (aran code and number):

{declare thati h d this o juding any hedul and, tothe
best of my knowledge and belief, itis true, corvect, and complete. Fuﬁmmrﬂ.aw:pplhammodhﬂamua)ofhm
m&mwmmsmwwwmabumwmmm 1 agree that in the eventthe
%WhmldMlMaﬂmmm be designated later with the approval of the

Guard National Poliution Funds Center, cannot be served due to death, disability, unavaiiability, or similar
mmw«m Coast Guard National Pollution Funds Center, is considered the agent for service of process. | have
signed this application in my capacity as an mm&dmwa,nmumamamm
pursuant to hepow«vmdhmbyﬁwqppﬁwﬂ d by the

IMPORTANT

BATE SIGNATURE OF AUTHORIZED OFFIGIAL

NOTE: Piease be sure that Paris |, i, and 1i) have been compileted in full and that Part 1l has been dated and signed. T;nnpfoendm

MO CERTIFICATE WILL BE ISSUED UNLESS A COMPLETED APPLICATION
FORM HAS BEEN RECEIVED, PROCESSED AND APPROVED.

Any parson who knowingly and willfully makes a false statement in this appilcation is subject to the sanctions prascribed in 13 4.8.C. 1001,

—4-
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CONCURRENCE OF AGENT (PART IV OF 4 PARTS)

PART iV-A must be completed by the psmndasiannbd inRem 4 of Part | to seive as applicant's United States agent for service of

PIRN-IMDO MarlelV AlMlV-Bmwmpbted Part 1V should be submitted to the
GMNMPM um: aither separately or wvmmmnn
and 1l WV need not Wrmmm olel has submitted to the U.S. Coast Guard an

accaptable
bianket of nmmwamwmm agent. Part IV aiso need not be completed
rmuppmsauwxa:um has appointed liseif as agent in item 4 of Part 1)

PARTIV-A

Itis hereby agreed that

Msarveasmesppheam‘sl)nmdsmsagemfarmoi oeesslorpurposesofaacmpsmaa This
designation and agreement shall cease lmmedlately in the event the applicant designates a new agent acceptable
to the Director, National Pollution Funds Center.

Date:

Signature of person signing on behalf of agent:

Title:

PART IV - B (TO BE COMPLETED BY APPLICANT)

Name of applicant (fromitem i(a)):

Signature of authorized official signing on behalf of apg
- (Person signing here should also sign in
appropriate piace on Part lif)

Type or Print Name and Title:

5=
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APPENDIX B TO PART 138—INSURANCE GUARANTY FORM

Insurance Co. Form No.

DEPARTMENT OF TRANSPORTATION
U.S. COAST GUARD
CG-5586

INSURANCE GUARANTY FURNISHED AS EVIDENCE OF FINANCIAL
RESPONSIBILITY UNDER THE OIL POLLUTION ACT OF 1990 AND THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND
LIABILITY ACT, AS AMENDED

The undersigned insurer or insurers ("Insurer") hereby certifies
that for purposes of complying with the financial responsibility
provisions of the 0il Pollution Act of 1990 ("OPA 90") and the
Comprehensive Environmental Response, Compensation, and Liability
Act, as amended ("CERCLA"), (referred to collectively as the "Acts"),
the vessel owners, operators, and demise charterers ("Assured"” or
"Assureds") of each respective vessel named in the schedules below
("covered vessel”) are insured by it against liability for costs and
damages to which the Assureds may be subject under either section
1002 of OPA 90, as limited by section 1004(a), or section 107(a)(1l)
of CERCLA, as limited by sections 107(c)(1)(A) and (B), or both, in
an amount equal to the total applicable amount determined in
accordance with the Applicable Amount Table below, respecting each
covered vessel.

The amount and scope of insurance coverage hereby provided by the
Insurer is not conditioned or dependent in any way upon any contract,
agreement, or understanding between an Assured and the Insurer.
Coverage hereunder is for purposes of evidencing financial
responsibility under each of the Acts, separately, at the levels in
effect at the time of the incident(s), release(s) or threatened
release(s) giving rise to claims.

(Name of Agent)

with offices at

’

is designated as the Insurer's agent in the United States for service
of process for the purposes of this guaranty and for receipt of
notices of designation and presentations of claims under the Acts.
If the designated agent cannot be served due to death, disability, or
unavailability, the Director, Coast Guard National Pollution Funds
Center ("Center"), is the agent for these purposes.

The Insurer consents to be sued directly with respect to any
claim, including any claim by right of subrogation, for costs and
damages arising under section 1002 of OPA 90, as limited by section
1004(a), or section 107(a)(l) of CERCLA, as limited by sections
107(c)(1)(A) and (B), or both, against any Assured. However, in any
direct action under OPA 90 the Insurer's 1liability per vessel per
incident shall not exceed the amount determined under part I of the
Applicable Amount Table below and, in any direct action under CERCLA,
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the Insurer's liability per vessel per release or threatened release
shall not exceed the amount determined under part II of the
Applicable Amount Table below. The Insurer's obligation hereunder
with respect to any one incident or release or threatened release
shall be reduced by all payments or succession of payments for costs
and damages, to one or more claimants, made by or on behalf of the
Assured under OPA 90 or CERCLA or both, as applicable, for which the
Assured is liable. The Insurer shall be entitled to invoke only the
following rights and defenses in any direct action:

(1) The incident, release, or threatened release
was caused by the willful misconduct of the Assured.

(2) Any defense that the Assured may raise under
the Acts.

(3) A defense relating to the amount of a claim
or claims, filed in any action in any court or other
proceeding, that exceeds the amount of this guaranty
with respect to an incident or with respect to a
release or threatened release.

(4) A defense relating to the amount of a claim
or claims that exceeds the amount of this guaranty,
which amount is based on the gross tonnage of a
covered vessel as entered on the vessel's
International Tonnage Certificate or other official,
applicable certificate of measurement, except where
the guarantor knew or should have known that the
applicable tonnage certificate was incorrect.

(5) The claim is not one made under either of the
Acts.

No more than four Insurers (including lead underwriters) may
execute this guaranty. 1f more than one Insurer executes this
guaranty, each Insurer binds itself jointly and severally for the
purpose of allowing joint action or actions against any or all of the
Insurers, and for all other purposes each Insurer is bound for the
payment of sums only in accordance with the percentage of
participation set forth opposite the name of the Insurer below. If
no percentage of participation is indicated for an Insurer or
Insurers, the liability of such Insurer or Insurers shall be joint
and several for the total of the unspecified portions.

(Name of lead goarantor)
is designated as the lead guarantor having authority to bind all
guarantors for actions of guarantors under the Acts, including but
not limited to receipt of designation of source, advertisement of a
designation, and receipt and settlement of claims (inapplicable if
only one Insurer executes this guaranty). ’

The insurance evidenced by this guaranty shall be applicable only
in relation to each incident, release, and threatened release
occurring on or after the effective date and before the termination
date of this guaranty and shall be applicable only in relation to
each incident, release and threatened release giving rise to claims

CG-5586
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under section 1002 of OPA 90 or section 107(a)(1l) of CERCLA, or both,
with respect to any of the covered vessels.

The effective date of this guaranty for each covered vessel is
the date the vessel is named in or added to the schedules below. For
each covered vessel, the termination date of this guaranty is 30 days
after the date of receipt by the Center of written notice that the
Insurer has elected to terminate the insurance evidenced by this
guaranty and has so notified the vessel operator identified on the
schedule below.

Termination of this guaranty as to any covered vessel shall not
affect the liability of the Insurer in connection with an incident,
release, or threatened release occurring prior to the date the
termination becomes effective.

If, during the currency of this guaranty, an Assured requests
that an additional vessel be made subject to this guaranty and if the
Insurer accedes to that request and so notifies the Center, then that
vessel is considered included in the schedules below as a covered
vessel.

Title 33 CFR part 138 governs this guaranty.

Effective date of coverage for vessels originally named in this
guaranty:

(day/month/year)

(Name of Insurer)

(Percentage of Participation)

(Mailing Address)

By:

(Signature of Official Signing
On Behalf of Insurer)

(Typed Name and Title of Signer)

[NOTE: For each additional Insurer, provide information in the same
manner as for Insurer above.]
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APPLICABLE AMOUNT TABLE
(I) Applicable Amount Under the 0il Pollution Act of 1990
VES PE VESSEL' R TON: APPLICABLE AMQUNT

Tank vessel
(except a tank vessel
on which no liquid
hazardous material

in bulk is being
carried as cargo or
cargo residus, and on
which the only oil
carried as cargo or
cargo residue is an
animal fat or
vegetable oil, as
those terms are used
in section 2 of the
Edible 0il Regulatory
Reform Rct (Pub. L.
104-55))

Tank vessel
(except a tank vessel
on which no liquid
hazardous material

in bulk is being
carried as cargo or
cargo residue, and on
which the only oil
carried as cargo or
cargo residue is an
animal fat or
vegetable oil, as
those terms are used
in section 2 of the
Edible 0il Regulatory
Reform Act (Pub. L.
104-55))

Vessel other
than a tank
vessel
(specified above)

Over 300 gross tons¥*
but not to exceed
3,000 gross tons.

over 3,000 gross
tons.

Over 300 gross tons.
*

The greater of
$2,000,000 or
$1,200 per gross ton.

The greater of
$10, 000,000 or
$1,200 per gross ton.

The greater of
$500,000 or
$600 per gross ton.

* This minimum gross ton limit does not apply to any vessel using the waters of the U.S
Exclusive Economic Zone to transship or lighter oil destined for a place subjecct to the
jurisdiction of the United States (as specified in 33 CFR 138.12(a)(1)).

CG-5586
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(II) Applicable Amount Under the Comprehensive Environmental
Response, Compensation, and Liability Act, as Amended.

VESSEL TYPE APPLICABLE AMOUNT
Vessel over 300 gross tons The greater of
carrying hazardous substance $5,000,000 or
as cargo $300 per gross ton.
Any other vessel over 300 The greater of
gross tons $500,000 or

$300 per gross ton.

(III) Total Applicable Amount = Maximum applicable amount
calculated under (I) plus maximum applicable amount calculated
under (II).

CG-5586
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SCHEDULE OF VESSELS
- ASSURED
VESSEL GROSS TONS OPERATOR

Insurance Guaranty Form CG~5586 No.
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SCHEDULE OF VESSELS
ADDED TO ABOVE VESSELS

ASSURED DATE
VESSEL GROSS TONS OPERATOR ADDED

Insurance Guaranty Form CG-5586 No.

[CGD 91-005, 61 FR 9276, Mar. 7, 1996]
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APPENDIX C TO PART 138—MASTER INSURANCE GUARANTY FORM

Insurance Co. Form No.

DEPARTMENT OF TRANSPORTATION
U.S. COAST GUARD
CG-5586-1

MASTER INSURANCE GUARANTY FURNISHED AS EVIDENCE OF FINANCIAL
RESPONSIBILITY FOR BUILDERS, REPAIRERS, SCRAPPERS, LESSORS, OR
SELLERS OF VESSELS UNDER THE OIL POLLUTION ACT OF 1990 AND THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND
LIABILITY ACT, AS AMENDED

The undersigned insurer or insurers ("Insurer") hereby
certifies that for purposes of complying with the financial
responsibility provisions of the 0il Pollution Act of 1990
("OPA 90") and the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended ("CERCLA"), (referred
to collectively as the "Acts"),

(Name of Assured Operator)

and any owner (collectively referred to as "Assured") of each
vessel covered hereunder are insured by it against liability for
costs and damages to which the Assured may be subject under
either section 1002 of OPA 90, as limited by section 1004(a), or
section 107(a)(1) of CERCLA, as limited by sections 107(c)(1l)(A)
and (B), or both, in an amount equal to the total applicable
amount determined in accordance with the Applicable Amount Table
below, respecting each covered vessel. This guaranty is
applicable in relation to any vessel for which either or both
Acts require financial responsibility and which the Assured holds
for purposes of construction, repair, scrapping, lease, or sale.

The amount and scope of insurance coverage hereby provided
by the Insurer is not conditioned or dependent in any way upon
any contract, agreement, or understanding between the Assured and
the Insurer. Coverage hereunder is for purposes of evidencing
financial responsibility under each of the Acts, separately, at
the levels in effect at the time of the incident(s), release(s),
or threatened release(s) giving rise to claims.

(Name of Agent)

with offices at

’

is designated as the Insurer's agent in the United States for
service of process for purposes of this guaranty and for receipt
of notices of designation and presentations of claims under the
Acts. If the designated agent cannot be served due to death,
disability, or unavailability, the Director, Coast Guard National
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Pollution Funds Center ("Center"), is the agent for these
purposes.

The Insurer consents to be sued directly with respect to any
claim, including any claim by right of subrogation, for costs and
damages arising under section 1002 of OPA 90, as limited by
section 1004(a), or section 107(a)(l) of CERCLA, as limited by
sections 107(c)(1)(A) and (B), or both, against the Assured.
However, in any direct action under OPA 90, the Insurer's
liability per vessel per incident shall not exceed the amount
determined under part I of the Applicable Amount Table below and,
in any direct action under CERCLA, the Insurer's liability per
vessel per release or threatened release shall not exceed the
amount determined under part II of the Applicable Amount Table
below. The Insurer's obligation hereunder with respect to any
one incident or release or threatened release shall be reduced by
all payments. or succession of payments for costs and damages, to
one or more claimants, made by or on behalf of the Assured under
OPA 90 or CERCLA or both, as applicable, for which the Assured is
liable. The Insurer shall be entitled to invoke only the
following rights and defenses in any direct action:

il) The incident, release, or threatened
release was caused by the willful misconduct of the
Assured.

(2) Any defense that the Assured may raise
under the Acts.

(3) A defense relating to the amount of a
claim or claims, filed in any action in any court
or other proceeding, that exceeds the amount of
this guaranty with respect to an incident or with
respect to a release or threatened release.

(4) A defense relating to the amount of a
claim or claims that exceeds the amount of this
guaranty, which amount 1is based on the gross
tonnage of a covered vessel as entered on the
vessel's International Tonnage Certificate or other
official, applicable certificate of measurement,
except where the guarantor knew or should have
known that the applicable tonnage certificate was
incorrect.

(5) The claim is not one made under either of
the Acts.

No more than four Insurers (including lead underwriters) may
execute this guaranty. If more than one Insurer executes this
guaranty, each Insurer binds itself jointly and severally for the
purpose of allowing joint action or actions against any or all of
the Insurers, and for all other purposes each Insurer is bound
for the payment of sums only in accordance with the percentage of
‘participation set forth opposite the name of the Insurer below.
If no percentage of participation is indicated for an Insurer or
Insurers, the 1liability of such Insurer or Insurers shall be
Joint and several for the total of the unspecified portions.

(Name of lead guarantor)

CG-5586-1
2
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is designated as the lead guarantor having authority to bind all
guarantors for actions of guarantors under the Acts, including
but not 1limited to receipt of designation of source,
advertisement of a designation, and receipt and settlement of
claims (inapplicable if only one Insurer executes this guaranty).

The insurance evidenced by this guaranty shall be applicable
only in relation to each incident, release, or threatened release
occurring on or after the effective date of this guaranty and
before the termination date of this guaranty and shall be
applicable only in relation to each incident, release and
threatened release giving rise to claims under section 1002 of
OPA 90 or section 107(a)(l) of CERCLA, or both, with respect to
any covered vessel. The termination date is 30 days after the
date of receipt by the Center of written notice that the Insurer
has elected to terminate the insurance evidenced by this guaranty
and has so notified the above named Assured operator.

Termination of this guaranty does not affect the liability
of the Insurer in connection with an incident, release, or
threatened release occurring prior to the date the termination
becomes effective.

Title 33 CFR part 138 governs this guaranty.

Effective Date:

(day/month/year)

(Name of Insurer)

(Percentage of Participation)

(Mailing Address)

(Signature of Official Signing
On Behalf of Insurer)

(Typed Name and Title of Signer)

[NOTE: For each additional Insurer, provide information in
the same manner as for Insurer above.]

Master Insurance Guaranty Form CG-5586-1 No.
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APPLICABLE AMOUNT TABLE

(1) Applicable Amount Under the 0il Pollution Act of 1990

E. L TYPE

Tank vessel
(except a tank vessel
on which no liquid
hazardous material

in bulk is being
carried as cargo or
carge residue, and on
which the only oil
carried as cargo or
cargo residue is an
animal fat or
vegetable oil, as
thoss terms are used
in section 2 of the
Edible Oil Regulatory
Reform Act (Pub. L.
104-55))

Tank vessel
(except a tank vassel
on which no liquid
hatardous material

in bulk is being
carried as cargo or
cargo residue, and on
which the only oil
carried as cargo or
cargo residue is an
animal fat or
vegetable oil, as
those terms are used
in section 2 of the
Edible 0il Regulatory
Reform Act (Pub. L.
104-55))

Vessel other
than a tank
vessel

(specified above)

VE ' N APPLICABLE AMOUNT
The greater of
$2,000,000 or

$1,200 per gross ton.

Over 300 gross tons¥*
but not to exceed
3,000 gross tons.

The greater of
$10,000,000 or
$1,200 per gross ton.

over 3,000 gross
tons.

---------- ————————

The greater of
$500, 000 or
$600 per gross ton.

Over 300 gross tons.
*

* This minimum gross ton limit does not apply to any vessel using the waters of the U.S.
Exclusive Economic Zone to tr-ﬁs-htp or lighter oil destined for a place subject to the
jurisdiction of the United States (as specified in 33 CFR 138.12(a)(1)).

CG-5586-1
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(I1) Applicable Amount Under the Comprehensive Environmental
Response, Compensation, and Liability Act, as Amended.

E TYP

Vessel over 300 gross tons
carrying hazardous substance
as cargo

Any other vessel over 300
gross tons

APPLICABLE AMQUNT

The greater of
$5,000,000 or
$300 per gross ton.

The greater of
$500, 000 or
$300 per gross ton.

(III) Total Applicable Amount = Maximum applicable amount

calculated under (I) plus maximum applicable amount calculated

under (II).

CG-5586-1

[CGD 91-005, 61 FR 9283, Mar. 7, 1996]
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APPENDIX D TO PART 138—SURETY BOND GUARANTY FORM

SURETY CO, BOND NO.

DEPARTMENT OF TRANSPORTATION
U.S. COAST GUARD
CG-5586~2

SURETY BOND GUARANTY FURNISHED AS EVIDENCE OF FINANCIAL
RESPONSIBILITY UNDER THE OIL POLLUTION ACT OF 1990
AND THE COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT, AS AMENDED

(Name of Vessel Operator)

of ,
(City, State and Country)

("Principal”), and the undersigned surety company or companies
("Surety" or "Sureties"), each authorized by the United States
Department of the Treasury to do business in the United States as
an approved surety, are held and firmly bound unto the United
States of America and other claimants in the penal sum of

$

for costs and damages for which the Principal is liable under the
0il Pollution Act of 1990 ("OPA 90") and the Comprehensive
Environmental Response, Compensation, and Liability Act, as
amended ("CERCLA") (referred to collectively as the "Acts").
"Principal" includes, in addition to the vessel operator, the
owner and demise charterer of each vessel covered by this
guaranty ("covered vessel").

The Principal has elected to file with the Director, Coast
Guard National Pollution Funds Center ("Center") this surety bond
guaranty as evidence of financial responsibility to obtain from
the Coast Guard a Certificate, or Certificates, of Financial
Responsibility (Water Pollution) under 33 CFR part 138, to meet
any liability for costs and damages incurred in connection with a
covered vessel under section 1002 of OPA 90, as limited by
section 1004(a), or section 107(a)(1l) of CERCLA, as limited by
sections 107(c)(1)(A) and (B), or both.

The Surety agrees that the penal sum of this surety bond
guaranty shall be available to pay to the United States of
America or other claimants under the Acts any sum or sums for
which the Principal may be held liable under the Acts. The penal
sum shall be the total applicable amount, determined in
accordance with the Applicable Amount Table below, for which
payment we, the undersigned, bind ourselves and our heirs,
executors, administrators, successors and assigns, jointly and
severally.

No more than four Sureties (including lead Sureties) may
execute this guaranty. If there is more than one surety company
executing this guaranty, we, the Sureties, bind ourselves in the
penal sum jointly and severally for the purpose of allowing a
joint action or actions against any or all of us, and for all
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joint action or actions against any or all of us, and for all
other purposes each Surety binds itself, jointly and severally
with the Principal, for the payment of the percentage of the
penal sum only as is set forth opposite the name of each Surety.

If no percentage is indicated for a Surety or Sureties, the
liability of such Surety or Sureties shall be joint and several
for the total of the unspecified portions.

) (Name of lead guarantor)
is designated as the lead guarantor having authority to bind all
guarantors for actions of guarantors under the Acts, including
but not limited to receipt of designation of source,
advertisement of a designation, and receipt and settlement of
claims (inapplicable if only one Surety executes this guaranty).

Principal and the Surety or Sureties agree that if all or a
portion of the penal sum is paid, the penal sum is considered
reinstated to its full amount until 30 days after receipt from
the Surety of written notice to the Director, NPFC, that the
penal sum has not been reinstated. Principal and the Surety or
Sureties further agree that if at the time of an incident,
release, or threatened release a covered vessel is a tank vessel
or is carrying a hazardous substance as cargo, the penal sum of
this surety bond guaranty automatically increases, if necessary,
to the total applicable amount appropriate for such vessel as
determined in accordance with the Applicable Amount Table below.
In no case, however, shall the penal sum be increased to an
amount greater than the total applicable amount.

The penal sum is not further conditioned or dependent in any
way upon any contract, agreement or understanding between the
Principal and Surety. 1f the Principal is responsible for more
than one vessel covered by this guaranty, then the penal sum is
the total applicable amount for the vessel having the greatest
liability under the Acts.

The 1liability of the Surety as guarantor under OPA or
CERCLA, or both, shall not be discharged by any payment or
succession of payments hereunder, unless and until such payment
or payments amount in the aggregate to the penal sum of this bond
guaranty.

Any claim, including any claim by right of subrogation,
against the Principal for costs and damages arising under either
section 1002 of OPA 90, as limited by section 1004(a), or section
107(a)(1l) of CERCLA, as limited by sections 107(c)(1)(A) and (B),
or both, may be brought directly against the Surety, and the
Surety consents to suit with respect to these claims. However,
in any direct action under OPA 90 the Surety's liability shall
not exceed the amount determined under part I of the Applicable
Amount Table below and, in any direct action under CERCLA the
Surety's liability shall not exceed the amount determined under
part II of the Applicable Amount Table below. The Surety's
obligation hereunder with respect to any one incident or release
or threatened release shall be reduced by all payments or
succession of payments for costs and damages, to one or more
claimants, made by or on behalf of the Principal under OPA 90 or
CERCLA or both, as applicable, for which the Principal is liable.
In the event of a direct claim, the Surety may invoke only the
following rights- and defenses:

(1) The incident, release, or threatened
release was caused by the willful misconduct of the
Principal.

CG-5586-2
3
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(2) Any defense that the Principal may raise
under the Acts.

(3) A defense relating to the amount of a
claim or claims, filed in any action in any court
or other proceeding, that exceeds the amount of
this guaranty with respect to an incident or with
respect to a release or threatened release.

(4) A defense relating to the amount of a
claim or claims that exceeds the amount of this
guaranty, which amount is based on the gross
tonnage of the vessel as entered on the vessel's
International Tonnage Certificate or other
official, applicable certificate of measurement,
except where the surety knew or should have known
that the applicable tonnage certificate was

incorrect.
(5) The claim is not one made under either of
the Acts.
This bond is effective the day of .

12:01 a.m., standard time at the address of the Surety
first named herein, and shall continue in force until discharged
or terminated as herein provided. The above named Vessel
Operator or the Surety may at any time terminate this bond
guaranty by written notice sent by certified mail, registered
mail, overnight delivery, or other comparable service to the
other party, with a copy (showing that the original notice was
sent to the other party by certified mail, registered mail,
overnight delivery, or other comparable service) to the Center.
The termination is effective thirty (30) days after the Center
receives the written notice of termination. The Surety shall not
be liable hereunder in connection with an incident, release, or
threatened release occurring after the termination of this bond
guaranty as herein provided, but the termination shall not affect
the 1liability of the' Surety in connection with an incident,
release, or threatened release occurring prior to the date the
termination becomes effective. Nor shall the Surety be liable
hereunder in connection with a non-covered vessel, which is a
vessel specifically named in other evidence of financial
responsibility, which 'is applicable to that vessel on behalf of
the above named Vessel Operator, and which is accepted by and on
file with the Center during an incident, release, or threatened
release giving rise to a claim against the Surety or Principal.

The Surety designates

(Name of Agent)

with offices at

as the Surety's agent in the United States for service of process
for the purposes of this surety bond guaranty and for receipt of
notices of designation and presentations of claims under the
Acts. If the designated agent cannot be served due to death,
disability, or unavailability, the Director, Coast Guard National
Pollution Funds Center, is the agent for these purposes.

0G-5586-2
4
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Title 33 CFR part 138 governs this bond guaranty.

In witness whereof,
and Surety have

day of

’

VESSEL OPERATOR

the Vessel Operator,
executed this

for itself and

instrument on the

(Signature of Sole Proprietor
or Pariner)

(Business Address)

(Signature of Sole Proprietor
or Partner)

(Signature of Sole Proprietor
or Partner)

(Typed)

(Corporation)

(Business Address)

(Signature)

(Typed Name and Title)

{Affix Corporate Seal)

CG~5586-2
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SURETY
(Name) @ ge of Participation)
(Address) (Affix Corporate Seal)
(Signature(s))

(State of Incorporation)

{Typed Name(s) and Title(s))

[NOTE: For every co-Surety, provide information in the same
manner as for Surety above.] )

CG-5586~2
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APPLICABLE AMOUNT TABLE

(I) Applicable Amount Under the 0il Pollution Act of 1990

VESSEL TYPE

Tank vessel
(except a tank vessal
on which no liquid
hazardous material

in bulk is being
carriad as cargo or
cargo residue, and on
which the only oil
carried as cargo or
cargo residue is an
animal fat or
vegetable oil, as
those teras are used
in section 2 of tha
Edible 0il Regulatory
Reform Act (Pub. L.
104-55))

Tank vessel
(except a tank vessel
on which no liquid
hazardous material

in bulk {s being
carried as cargo or
cargo residue, and on
which the only oil
carried as cargo or
cargo residue is an
animal fat or
vegetable oil, as
those terms are usad
in section 2 of the
Edible 0il Regulatory
Reform Act (Pub. L.
104-55))

Vessel other
than a tank
vessel

{specified above)

VESSEL'S GROSS TONS
Over 300 gross tons*

but not to exceed
3,000 gross tons.

Over 3,000 gross
tons.

Over 300 gross tons.
*

APPLICABLE AMQUNT

The greater of
$2,000,000 or
$1,200 per gross ton.

The greater of
$10,000,000 or
$1,200 per gross ton.

The greater of
$500,000 or
$600 per gross ton.

*  This minimum gross ton limit does not apply to any vessel using the waters of the U.S
Exclusive Economic Zone to trnhl-hip or lighter oil destined for a place subject to the
jurisdiction of the United States (as specified in 33 CFR 138.12(al(l)}.

CG-5586-2
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(II) Applicable Amount Under the Comprehensive Environmental
Response, Compensation, and Liability Act, as Amended.

E TYP, APPLICABLE AMOUNT
Vessel over 300 gross tons The greater of
carrying hazardous substance $5,000,000 or
as cargo $300 per gross ton.
Any other vessel over 300 The greater of
gross tons $500,000 or
$300 per gross ton.

(III) Total Applicable Amount = Maximum applicable amount
calculated under (I) plus maximum applicable amount calculated
under (II).

CG-5586-2

[CGD 91-005, 61 FR 9288, Mar. 7, 1996]
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APPENDIX E TO PART 138—FINANCIAL GUARANTY FORM
FINANCIAL GUARANTY NO.

DEPARTMENT OF TRANSPORTATION
U.S. COAST GUARD
CG-5586-3

FINANCIAL GUARANTY FURNISHED AS EVIDENCE OF FINANCIAL
RESPONSIBILITY UNDER THE OIL POLLUTION ACT OF 1990 AND THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION,
AND LIABILITY ACT, AS AMENDED

1. R
(Name of Vessel Operator)

the operator of each vessel named in the annexed schedules
("covered vessel"), desires to establish evidence of financial
responsibility for +the owner, operator, and demise charterer
(referred to collectively as "Operator") of each covered vessel
in accordance with the 0il Pollution Act of 1990 ("OPA 90") and
the Comprehensive Environmental Response, Compensation, and
Liability Act, as amended ("CERCLA") (referred to collectively as
the "Acts"). The undersigned Financial Guarantor or Guarantors
("Guarantor") hereby guarantees, subject to the provisions
hereof, to discharge the Operator's liability with respect to
each covered vessel for costs and damages under section 1002 of
OPA 90, as 1limited by section 1004(a), or section 107(a)(1l) of
CERCLA, as limited by sections 107(c){(1)(B) and (A), or both, in
an amount equal to the total applicable amount determined in
accordance with the Applicable Amount Table below. The Operator
and the Guarantor agree that if at the time of an incident,
release, or threatened release a covered vessel is a tank vessel
or is carrying a hazardous substance as cargo, the limit of
liability of the Guarantor hereunder shall be the total
applicable amount appropriate for such a vessel determined in
accordance with the Applicable Amount Table below. The amount
and scope of the Guarantor's 1liability are not further
conditioned or dependent in any way upon any contract, agreement,
or understanding between the Operator and the Guarantor. The
Guarantor shall furnish written notice to the Director, Coast
Guard National Pollution Funds Center ("Center"), of all
judgments rendered and payments made by the Guarantor under this
Financial Guaranty.

2. Any claim, including any claim by right of subrogation,
against the Operator for costs and damages arising under either
section 1002 of OPA 90 as limited by section 1004(a), or section
107(a)(1) of CERCLA as limited by sections 107(c)(1l)(A) and (B),
or both, may be brought directly against the Guarantor and the
Guarantor consents to suit with respect to these claims.
However, in any direct action wunder OPA 90 the Guarantor's
liability per vessel per incident shall not exceed the amount
determined under part I of the Applicable Amount Table below and,
in any direct action under CERCLA the Guarantor's liability per
vessel per release or threatened release shall not exceed the
amount determined under part II of the Applicable Amount Table
below. The Guarantor shall be entitled to invoke only the
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amount determined under part II of the Applicable Amount Table
below. The Guarantor's obligation hereunder with respect to any
one incident or release or threatened release shall be reduced by
all payments or succession of payments for costs and damages, to
one or more claimants, made by or on behalf of the Operator under
OPA 90 or CERCLA or both, as applicable, for which the Operator
is liable. The Guarantor shall be entitled to invoke only the
following rights and defenses in any direct action:

(1) The incident, release, or threatened release
was caused by the willful misconduct of the
Operator. ’

(2) Any defense that the Operator may raise
under the Acts.

(3) A defense relating to the amount of a
claim or claims, filed in any action in any court
or other proceeding, that exceeds the amount of
this Guaranty with respect to an incident or with
respect to a release or threatened release.

(4) A defense relating to the amount of a
claim or claims that exceeds the amount of this
Guaranty, which amount is based on the gross
tonnage of the covered vessel as entered on the
Vessel's International Tonnage Certificate or other
official, applicable certificate of measurement,
except where the guarantor knew or should have
known that the applicable certificate was
incorrect.

(5) The claim is not one made under either of
the Acts.

3. The Guarantor's 1liability under this Guaranty shall
attach only in relation to each incident, release, or threatened
release occurring on or after the effective date and before the
termination date of this Guaranty. The effective date of this
Guaranty for each covered vessel listed below is the date the
vessel is named in or added to the schedules below. For each
covered vessel, the termination date of the Guaranty is 30 days
after the date of receipt by the Center of written notice that
the Guarantor has elected to terminate this Guaranty, with
respect to any of the covered vessels, and has so notified the
vessel Operator identified above on the schedule below.
Termination of this Guaranty as to any vessel does not affect the
liability of the Guarantor in connection with an incident,
release, or threatened release occurring, K prior to the date the
termination becomes effective.

4. I1f, during the currency of this Guaranty, the Operator
requests that a vessel become subject to this Guaranty, and if
the Guarantor accedes to that request and so notifies the Center
in writing, then that vessel shall be considered included in
Schedule B as a covered vessel and subject to this Guaranty.

CG-5586-3
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5. The Guarantor designates

(Name of Agent)
with offices at

as the Guarantor's agent in the United States for service of
process for purposes of this Guaranty and for receipt of notices
of designation and presentations of claims under the Acts. If
the designated agent cannot be served due to death, disability or
unavailability, the Director, Coast Guard National Pollution
Funds Center, is the agent for service of process.

6. No more than four Financial Guarantors may execute this
Guaranty. If more than one Guarantor executes this Guaranty,
each Guarantor binds itself jointly and severally for the purpose
of allowing a joint action or actions against any or all of the
Guarantors, and for all other purposes each Guarantor binds
itself, jointly and severally with the Operator, for the payment
of the percentage of sums only as is set forth opposite the name
of the Guarantor. If no limit is indicated for a Guarantor or
Guarantors, the liability of such Guarantor or Guarantors shall
be joint and several for the total of the unspecified portions.

(Name of Lead Guarantor)
is designated as the lead guarantor having authority to bind all
guarantors for actions of guarantors under the Acts, including
but not limited +to receipt of designation of source,
advertisement of a designation, and receipt and settlement of
claims (inapplicable if only one Financial Guarantor executes
this Guaranty).

7. Title 33 CFR part 138 governs this Financial Guaranty.

EFFECTIVE DATE:

(Month/Day/Year and Place of Execution)

(Typed Name of Guarantor)

(Address of Guarantor)

(Percentage of Participation)

By:

(Signature)

(Type Name and Title of Person Signing Above)
[NOTE: For each co-Guarantor, provide information in the same
manner as for Guarantor above.]
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APPLICABLE AMOUNT TABLE
(I) Applicable Amount Under the 0il Pollution Act of 1990
VESSEL TYPE VESSEL'S GROSS TONS APPLICABLE AMOUNT

Tank vessel
(except a tank vessel
on which no liquid
hazardous material

in bulk is being
carried as cargo or
cargo residue, and on
which the only oil
carried as cargo or
cargo residue is an
animal fat or
vegetable cil, as
those terms are used
in section 2 of the
Edible 0il Regulatory
Reform Act (Pub. L.
104-55%))

Tank vessel
(except a tank vessel
on which no ligquid
hazardous material

in bulk is being
carriad as cargo or
cargo residue, and on
which the only oil
carried as cargo or
cargo residue is an
animal fat or
vegetable oil, as
those terms are used
in section 2 of the
Edible 0il Regulatory
Reform Act {(Pub. L.
104-55))

Vessel other
than a tank
vessel

(specified above)

Over 300 gross tons*
but not to exceed
3,000 gross tons.

Over 3,000 gross
tons.

Over 300 gross tons.
*

The greater of
$2,000,000 or
$1,200 per gross ton.

The greater of
$10,000,000 or
$1,200 per gross ton.

The greater of
$500,000 or
$600 per gross ton.

* This minimum gross ton limit does not apply to any vessel using the waters of the U.sS.
Exclusive Economic Zone to transship or lighter oil destined for a place aubject to the
jurisdiction of the United0 States (as specified in 33 CFR 138.12(a)(1)).

CG-5586-3
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(II) Applicable Amount Under the Comprehensive Environmental
Response, Compensation, and Liability Act, as Amended.

VESSEL TYPE A NT
Vessel over 300 gross tons The greater of
carrying hazardous substance $5,000,000 or
as cargo $300 per gross ton.
Any other vessel over 300 The greater of
gross tons $500,000 or

$300 per gross ton.

(III) Total Applicable Amount = Maximum applicable amount
calculated under (I) plus maximum applicable amount calculated
under (II).

CG-5586-3
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SCHEDULE A
VESSELS IN STED
VESSEL GROSS TONS PERAT
CG-5586-3 Financial Guaranty No.
6
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SCHEDULE B
S IN ACCORDANCE WITH CLAUSE 4
VESSEL GROSS TONS QPERATOR DATE ADDED
CG-5586-3 _ Financial Guaranty No.
7

[CGD 91-005, 61 FR 9296, Mar. 7, 1996]
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APPENDIX F TO PART 138—MASTER FINANCIAL GUARANTY FORM

FINANCIAL GUARANTY NO.

DEPARTMENT OF TRANSPORTATION
U.S. COAST GUARD
CG-5586-4

MASTER FINANCIAL GUARANTY FURNISHED AS EVIDENCE OF
FINANCIAL RESPONSIBILITY FOR BUILDERS, REPAIRERS, SCRAPPERS
OR SELLERS OF VESSELS UNDER THE OIL POLLUTION ACT OF
1990 AND THE COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT, AS AMENDED

1.

(Name of Builder, Repairer, Scrapper or Seller)
is in, or from time to time may come into, possession of a vessel
or vessels ("Vessel" or "Vessels") held for purposes of
construction, repair, scrapping, or sale, and desires to
establish evidence of financial responsibility for itself and any
owner and demise charterer (collectively referred to as
"Operator") of each Vessel in accordance with the 0il Pollution
Act of 1990 ("OPA 90") and the Comprehensive Environmental
Response, Compensation, and Liability Act, as amended ("CERCLA")
(referred to collectively as the "Acts"). The undersigned
Financial Guarantor or Guarantors ("Guarantor") hereby
guarantees, subject to the provisions hereof, to discharge the
Operator's liability with respect to each Vessel for costs and
damages under section 1002 of OPA 90, as 1limited by section
1004(a), or section 107(a)(1l) of CERCLA, as limited by sections
107(c)(1)(A) and (B), or both, in an amount equal to the total
applicable amount determined in accordance with the Applicable
Amount Table below. The Operator and the Guarantor agree that if
at the time of an incident, release, or threatened release a
covered vessel 1is a tank vessel or is carrying a hazardous
substance as cargo, the 1limit of 1liability of the Guarantor
hereunder shall be the total applicable amount appropriate for
such vessel determined in accordance with the Applicable Amount
Table below. The amount and scope of liability are not further
conditioned or dependent in any way upon any contract, agreement

or understanding between the Operator and the Guarantor. The
Guarantor shall furnish written notice to the Director, Coast
Guard National Pollution Funds Center ("Center"), of all

judgments rendered and payments made by the Guarantor under this
Financial Guaranty.

2. Any claim, including any claim by right of subrogation,
against the Operator for costs and damages arising under either
section 1002 of OPA 90 as limited by section 1004(a), or section
107(a)(1l) of CERCLA as limited by sections 107(c)(1)(A) and (B),
or both, may be brought directly against the Guarantor and the
Guarantor consents to suit with respect to these claims.
However, in any direct action under OPA 90 the Guarantor's

123



Pt. 138, App. F 33 CFR Ch. | (7-1-00 Edition)

liability per vessel per incident shall not exceed the amount
determined under part I of the Applicable Amocunt Table below and,
in any direct action under CERCLA the Guarantor's liability per
vessel per release or threatened release shall not exceed the
amount determined under part II of the Applicable Amount Table
below. The Guarantor's obligation hereunder with respect to any
one incident or release or threatened release shall be reduced by
all payments or succession of payments for costs and damages, to
one or more claimants, made by or on behalf of the Operator under
OPA 90 or CERCLA or both, as applicable, for which the Operator
is liable. The Guarantor shall be entitled to invoke only the
following rights and defenses in any direct action:

(1) The incident, release, or threatened
release was caused by the willful misconduct of the
Operator.

(2) Any defense that the Operator may raise
under the Acts.

(3) A defense relating to the amount of a
claim or claims, filed in any action in any court
or other proceeding, that exceeds the amount of
this Guaranty with respect tc an incident or with
respect to a release or threatened release.

(4) A defense relating to the amount of a
claim or claims that exceeds the amount of this
Guaranty, which amount is based on the gross
tonnage of the covered vessel as entered on the
Vessel's International Tonnage Certificate or other
official, applicable certificate of measurement,
except where the guarantor knew or should have
known that the applicable tonnage certificate was
incorrect.

(5) The claim is not one made under either of
the Acts.

3. The Guarantor's liability under this Guaranty shall
attach only in relation to each incident, release, or threatened
release occurring on or after the effective date and before the
termination date of this Guaranty. The termination date is 30
days after the date of receipt by the Center of written notice
that the Guarantor has elected to terminate this Guaranty and has
so notified the Operator. Termination of this Guaranty shall not
affect the 1liability of the Guarantor in connection with an
incident, release, or threatened release occurring prior to the
date the termination becomes effective.

4. The Guarantor designates .
(Name of Agent)

with offices at

,

as the Guarantor's agent in the United States for service of
process for purposes of this Guaranty and for receipt of notices

CG-5586-4
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of designation and presentations of claims under the Acts. If
the designated agent cannot be served due to death, disability,
or unavailability, the Director, National Pollution Funds Center,
is the agent for these purposes. '

5. No more than four Financial Guarantors may execute this
Guaranty. If more than one Guarantor executes this Guaranty,
each Guarantor binds itself jointly and severally for the purpose
of allowing a joint action or actions against any or all of the
Guarantors, and for all other purposes each Guarantor binds
itself, jointly and severally with the Operator, for the payment
of the percentage of sums only as is set forth opposite the name
of the Guarantor. If no percentage is indicated for a Guarantor
or Guarantors, the liability of such Guarantor or Guarantors
shall be joint and several for the total of the unspecified
portions.

) (Name of jead guarantor)
is designated as the lead guarantor having authority to bind all
guarantors for actions of guarantors under ' the Acts, including
but not limited to receipt of designation of source,
advertisement of a designation, and receipt and settlement of
claims (inapplicable if only one Financial Guarantor executes
this Guaranty).

6. Title 33 CFR part 138 governs this Financial Guaranty.

EFFECTIVE DATE:

{Month/Day/Year and Place of Execution)

(Typed Name of Guarantor)

(Address of Guarantor)

(Percentage of Participation)

By:

(Signature)

(Type Name and Title of
Person Signing Above)

[NOTE: For each co-Guarantor, provide information in the same
manner as for Guarantor above.]

CG-5586—4
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APPLICABLE AMOUNT TABLE

(I) Applicable Amount Under the 0il Pollution Act of 1990
VESSEL TYPE 7¥E§§§LL§_EBQ§S_IQNE APPLICABLE AMOUNT

Tank vessel
(except a tank vessel
on which no liquid
hazardous material

in bulk is being
carried as cargo or
cargo residue, and on
which the only oil
carried as cargo or
cargo residue is an
animal fat or
vegetable oil, as
thoss terss are used
in section 2 of the
Edible Oil Regulatory
Reform Act (Pub. L.
104-55))

Tank vessel
(except a tank vessel
on which no liquid
hazardous material

in bulk is being
carried as cargo or
cargo residue. and on
which the only oil
carried as cargo or
cargo residue is an
anizmal fat or
vegetable oil, a=s
those terms are used
in section 2 of the
Edible ©il Regulatory
Reform Act (Pub. L.
104-5%))

Vessel other
than a tank
vessel

{specified above)

Over 300 gross tons*
but not to exceed
3,000 gross tons.

Over 3,000 gross
tons.

Over 300 gross tons.
*

The greater of
$2,000,000 or
$1,200 per gross ton.

The greater of
$10,000,000 or
$1,200 per gross ton.

The greater of
$500,000 or
$600 per gross ton.

*

This sinimum gross ton limit does not apply to any vessel using ths waters of the U.S.
Exclusive Economic Zone to transship or lighter oil destined for a place subject to the
Jurisdiction of the United States (as specified in 33 CFR 138.12(a)(1)1).

CG-5586—4

126




Coast Guard, DOT Pt. 138, App. F

(II) Applicable Amount Under the Comprehensive Environmental
Response, Compensation, and Liability Act, as Amended.

VESSEL TYPE APPLICABLE AMOUNT
Vessel over 300 gross tons The greater of
carrying hazardous substance $5,000,000 or
as cargo $300 per gross ton.
Any other vessel over 300 The greater of
gross tons $500, 000 or

$300 per gross ton.

(II1) Total Applicable Amount = Maximum applicable amount
calculated under (1) plus maximum applicable amount calculated
under (II).

CG-5586—4

[CGD 91-005, 61 FR 9303, Mar. 7, 1996]
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INDEX TO SUBCHAPTER M—MARINE POLLUTION
FINANCIAL RESPONSIBILITY AND COMPENSATION

EDITORIAL NOTE: This listing is provided for informational purposes only. It is compiled
and kept up-to-date by the Coast Guard, Department of Transportation.

Section

Access, Denial, and Detention
AppPeal ProViSIONS. ... ...135.405
Certificates of Financial Responsibility, access to vessel 135.401
Certificates of Financial Responsibility, sanctions for failure to

o] o Lo [ Lo = PP 135.403

Advertisement, designation of source

Advertisement determinationsS............cooiiiiiiiiiiiii e 136.309

Contents Of ... ...136.313

DefinitioNS ......oooiiiiiii e ...136.303

Denial of designation............cc.coveviiiiininneanen. ...136.307

Notice of designation............ccccoveviieiiniinnennen. ...136.305

PUIPOSE .. e ...136.301

YRS OF et eaaas ...136.311
Applicability, Financial Responsibility for Water Pollution (vessels) ... ....138.12
Applicability, Offshore Oil Pollution Compensation Fund..............c.cccoeiiiennt. 135.3
Applicability, Offshore Facilities, financial responsibility for ...................... 135.20
Applications

FES o e 130.13

General iNStrUCTIiONS ......oviiiiii e ...130.6, 138.60

Time to apply oo ...130.5
Where to apply and obtain fOrmS. ... ..o 130.4

Certificates
Denial or revocation
Enforcement.............coceeeeneni.

Forms and where to apply

Individual and Fleet..............

Individual ..............c.l

ISSUBNCE AN CAFTIATE ... eenieeeee ettt ettt e e e e e e e eaes

1Y = T =T PPN

Renewal.............

Time to apply
Claims, particular procedures for Government Public Services

Allowable COMPENSATION .....uiiiii e 136.241

Authorized claimants ...136.237

PO e 136.239
Claims, particular procedures for Government Revenues

Allowable COMPENSATION ... .. e 136.229

Authorized claimants ...136.225

PO . e 136.227
Claims, particular procedures for Natural Resources
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Allowable COMPENSATION ......uii e e e e e eaees 136.211
Authorized claimants ...136.207
e e T ) PP 136.209

Claims, particular procedures for Profits and Earning Capacity

Allowable compensation 136.235

Authorized claimants ...136.231

P OO . e 136.233
Claims, particular procedures for Real or Personal Property

Allowable COMPENSATION .....c.uiiiiii e 136.217

Authorized Claimants ... 136.213

P OO e e 136.215

Claims, particular procedures for Removal Costs
Allowable compensation 136.205
Authorized claimants ...136.201
L (o 1o PN 136.203
Claims, particular procedures for Subsistence Use
Allowable compensation

136.223

Authorized claimants .... ...136.219
Proof ..o, ...136.221
Conduct of removal aCtiONS........c.ouiiiiiiii e 133.17
D
D 7= 1= PP 130.0
DefinNitioNns ... 130.2, 133.3, 135.5, 136.5, 138.2
E
Evidence of Financial Responsibility
GUAKANTY AS EVIAENCE. ....eiieiiiee ettt ettt e e e e e enan 135.209

Insurance as evidence .... ...135.207
INEMNILY @S EVIAENCE ..cuiiiiiii e
SUBMISSION Of e
Surety bond as evidence

F
Falsification Of ClaimS. ... e e e 136.9
Fees
Levy and payment of barrel fee on OCS Oil ......cooiiiiiiiiiiiiiceeens 135.103
|8 o0 L= PP PPN 135.101
Financial Responsibility
AMOUNT FEOUITEU. ...ttt e e e e e e e neeaes 135.203
Applicability.......... ...135.201
Certification ..o ...135.215
Certificates, denial, or revocation................ ...135.223
Guaranty as evVidenCe.........ccoueeieuveieieneinianns ...135.209
Insurance as evidence .... ...135.207
Indemnity as evidence...... ...135.210
Methods of establishing............cocoviiiiiiiiinnn. ...135.205
Notification of changes affecting certification..............cooooiiiiiiiiiiiinnnnns 135.219
Qualification as SEIf-INSUIEI .........oiuiiiiii e e e 135.213
Reapplication for certification ............cooiiiiiiiii e ...135.221
SUbMISSION Of EVIAENCE .....iiiiiiiiie e ...135.204
Surety bond @s EVIAENCE ... 135.211
Financial responsibility for water pollution (vessels) .... ...Part 138
Financial responsibility for water pollution................... ...Part 130
Financial responsibility, how established ..............cooiiiiiiiii e 130.8
Additional SUDMISSIONS .. ... e e s 130.8
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Failure to submit... .
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Guaranty
Initial and annual submissions.....................

TNSUFANCE ...
Public access.....
Self-INSUranCe ........cooviiiiiiiiii s .
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Forms
APPHICAtION ...t Appendix A to Part 138
Financial Guaranty .................... ...Appendix E to Part 138
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Master Financial Guaranty ... ...Appendix F to Part 138
Master Insurance Guaranty........ ...Appendix C to Part 138
Surety Bond GUaranty ......cco.ooiiiiiiiiiiii e Appendix D to Part 138
Fund
o [0 | =T PP 135.9
AdMINistrator, delegation ... . ... eas 135.7
Funding
Determination of eligibility for
Removal actions eligible for ...
G
General Procedure
General requirements for a claim.......c..ooiiiiiii e 136.105
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Order of presentment ...136.103
Other compensation.........cocveieiiiiie e ...136.113
Removal costs and multiple items of damages..... ...136.109
Settlement and notice to claimant ...136.115
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Time limitations 0N Claims ... e 136.101
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Implementation schedule ... e 138.15
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Offshore oil pollution compensation fund ... Part 135
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Requests
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SUBCHAPTER N—OUTER CONTINENTAL SHELF ACTIVITIES

PART 140—GENERAL
Subpart A—General

Sec.

140.1 Purpose.

140.3 Applicability.

140.4 Relationship to other law.

140.5 Exemptions during construction.

140.7 Incorporation by reference.

140.10 Definitions.

140.15 Equivalents and approved equipment.

140.20 Delegations.

140.25 Appeals.

140.30 Judicial review.

140.35 Sanctions.

140.40 Processing penalty cases.

Subpart B—Inspections

140.101 Inspection by Coast Guard marine
inspectors.

140.103 Annual inspection of fixed OCS fa-
cilities.

140.105 Correction of deficiencies and haz-
ards.

Subpart C—Investigations

140.201 General.
140.203 Investigation procedures.
140.205 Subpoenas.

AUTHORITY: 43 U.S.C. 1333, 1348, 1350, 1356; 49
CFR 1.46.

SOURCE: CGD 78-160, 47 FR 9376, Mar. 4,
1982, unless otherwise noted.

Subpart A—General

§140.1 Purpose.

This subchapter is intended to pro-
mote safety of life and property on
Outer Continental Shelf (OCS) facili-
ties, vessels, and other units engaged
in OCS activities, protect the marine
environment, and implement the Outer
Continental Shelf Lands Act (43 U.S.C.
1331 et seq.), as amended by the Outer
Continental Shelf Lands Act Amend-
ments of 1978 (Pub. L. 95-372, 92 Stat.
629).

§140.3 Applicability.

Unless otherwise stated, this sub-
chapter applies to OCS facilities, ves-
sels, and other units engaged in OCS
activities as the term ““OCS activities”’
is defined in §140.10. This subchapter
does not apply to pipelines and deep-

water ports (as the term ‘‘deepwater
port” is defined in section 3(10) of the
Deepwater Port Act of 1974 (33 U.S.C.
1502)).

§140.4 Relationship to other law.

(a) Design and equipment require-
ments of this subchapter for OCS fa-
cilities, including mobile offshore drill-
ing units in contact with the seabed of
the OCS for exploration or exploitation
of subsea resources, are in addition to
the regulations and orders of the U.S.
Geological Survey applicable to those
facilities.

(b) Any apparent conflict between
the application of any requirement of
this subchapter and any regulation or
order of the U.S. Geological Survey
should immediately be brought to the
attention of the Officer in Charge, Ma-
rine Inspection.

(c) This subchapter does not establish
design requirements for fixed OCS fa-
cilities or regulate drilling or produc-
tion equipment on any OCS facility or
attending vessel, except for matters af-
fecting navigation or workplace safety
or health.

§140.5 Exemptions
tion.

The Officer in Charge, Marine Inspec-
tion, may exempt any unit under con-
struction from any requirements of
this subchapter that would be imprac-
ticable or unreasonable to apply during
construction or erection of the unit.

during construc-

§140.7 Incorporation by reference.

(a) Certain materials are incor-
porated by reference into this sub-
chapter with the approval of the Direc-
tor of the Federal Register in accord-
ance with 5 U.S.C. 552(a). To enforce
any edition other than the one listed in
paragraph (b) of this section, notice of
the change must be published in the
FEDERAL REGISTER and the material
made available to the public. All ap-
proved material is on file at the Office
of the Federal Register, 800 North Cap-
itol Street, NW., suite 700, Washington,
DC and at U.S. Coast Guard, Office of
Compliance (G-MOC), 2100 Second
Street, SW., Washington, DC 20593-0001
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§140.10

and is available from the sources indi-
cated in paragraph (b) of this section.

(b) The material approved for incor-
poration by reference in this sub-
chapter and the sections affected are as
follows:

American National Standards Insti-
tute (ANSI)

11 West 42nd Street, New York,
NY 10036.

ANSI A10.14-1975—Requirements
for Safety Belts, Harnesses,
Lanyards, Lifelines, and Drop
Lines for Construction and In-
dustrial Use. ........cooieiiiiiiiiannans

ANSI/UL1123-1987—Standard for
Marine Buoyant Devices. .........

ANSI  Z41-1983—American Na-
tional Standard for Personal
Protection-Protective Foot-
WEAK . ceiienieeieeeia e e e e e e aeaeee

ANSI Z87.1-1979—Practice for Oc-
cupational and Educational
Eye and Face Protection. .........

ANSI Z88.2-1980—Practices for
Respiratory Protection. ...........

ANSI Z89.1-1981—Safety Require-
ments for Industrial Head Pro-
tection. .......

International Maritime Organization

(IMO)

IMO Sales, New York Nautical
Instrument and Service Corp.,
140 W. Broadway, New York,
NY 10013

IMO Assembly Resolution A.414
(X1) Code for Construction and
Equipment of Mobile Offshore
Drilling Units. ........ccoovvviiinnennns

142.42

143.405

142.33

142.27

142.39

142.30

143.207;
146.205

[CGD 84-098b, 54 FR 21571, May 18, 1989, as
amended by CGD 96-026, 61 FR 33665, June 28,
1996]

§140.10 Definitions.

As used in this subchapter:

Act means the Outer Continental
Shelf Lands Act of 1953 (43 U.S.C. 1331
et seq.), as amended by the Outer Con-
tinental Shelf Lands Act Amendments
of 1978 (Pub. L. 95-372).

Approved means approved by the
Commandant, unless otherwise indi-
cated.

Attending vessel means a vessel which
is moored close to and readily acces-
sible from an OCS facility for the pur-
pose of providing power, fuel, or other

33 CFR Ch. I (7-1-00 Edition)

services to the operation being con-
ducted on the facility.

Commandant means Commandant of
the Coast Guard or that person’s au-
thorized representative.

Development means those activities
which take place following discovery of
minerals in paying quantities, includ-
ing, but not limited to, geophysical ac-
tivity, drilling, and platform construc-
tion, and which are for the purpose of
ultimately producing the minerals dis-
covered.

District Commander means an officer
who commands a Coast Guard District
described in part 3 of this chapter or
that person’s authorized representa-
tive.

Exploration means the process of
searching for minerals, including, but
not limited to, (1) geophysical surveys
where magnetic, gravity, seismic, or
other systems are used to detect or
imply the presence of such minerals,
and (2) any drilling, whether on or off
known geological structures, including
the drilling of a well in which a dis-
covery of oil or natural gas in paying
quantities is made and the drilling of
any additional delineation well after
the discovery which is needed to delin-
eate any reservoir and to enable the
lessee to determine whether to proceed
with development and production.

Fixed OCS facility means a bottom
founded OCS facility permanently at-
tached to the seabed or subsoil of the
OCS, including platforms, guyed tow-
ers, articulated gravity platforms, and
other structures.

Floating OCS facility means a buoyant
OCS facility securely and substantially
moored so that it cannot be moved
without a special effort. This term in-
cludes tension leg platforms and per-
manently moored semisubmersibles or
shipshape hulls but does not include
mobile offshore drilling units and other
vessels.

Investigating officer means a person
assigned by the Commandant, a Dis-
trict Commander, or an Officer in
Charge, Marine Inspection, to conduct
an investigation of an accident, cas-
ualty, or other incident.

Manned facility means an OCS facil-
ity on which people are routinely ac-
commodated for more than 12 hours in
successive 24 hour periods.
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Manned platform means a fixed OCS
facility on which people are routinely
accommodated for more than 12 hours
in successive 24 hour periods.

Marine inspector means a person des-
ignated as such by an Officer in
Charge, Marine Inspection, to perform
inspections of units to determine
whether or not the requirements of
laws administered by the Coast Guard
and of Coast Guard regulations are
met.

Minerals includes oil, gas, sulphur,
geopressured-geothermal and associ-
ated resources, and all other minerals
which are authorized by an Act of Con-
gress to be produced from “‘public
lands’ as defined in section 103 of the
Federal Lands Policy and Management
Act of 1976 (43 U.S.C. 1702(e)).

Mobile offshore drilling unit or MODU
means a vessel, other than a public ves-
sel of the United States, capable of en-
gaging in drilling operations for explo-
ration or exploitation of subsea re-
sources.

Officer in Charge, Marine Inspection
means a person who commands a Ma-
rine Inspection Zone described in Part
3 of this chapter and who is imme-
diately responsible for the performance
of duties with respect to inspections,
enforcement, and administration of
regulations governing units.

Operator means—(1) In the case of a
vessel, a charterer by demise or any
other person who is responsible for the
operation, manning, victualing, and
supplying of the vessel; or

(2) In the case of an OCS facility, the
operator as defined in 30 CFR 250.2(gg).

Outer Continental Shelf or OCS means
all submerged lands lying seaward and
outside of the area of ‘‘lands beneath
navigable waters’ as defined in section
2(a) of the Submerged Lands Act (43
U.S.C. 1301(a)) and of which the subsoil
and seabed appertain to the United
States and are subject to its jurisdic-
tion and control.

OCS activity means any offshore ac-
tivity associated with exploration for,
or development or production of, the
minerals of the Outer Continental
Shelf.

OCS facility means any artificial is-
land, installation, or other device per-
manently or temporarily attached to
the subsoil or seabed of the Outer Con-

§140.10

tinental Shelf, erected for the purpose
of exploring for, developing, or pro-
ducing resources therefrom, or any
such installation or other device (other
than a ship or vessel) for the purpose of
transporting such resources. The term
includes mobile offshore drilling units
when in contact with the seabed of the
OCS for exploration or exploitation of
subsea resources. The term does not in-
clude any pipeline or deepwater port
(as the term ‘‘deepwater port’ is de-
fined in section 3(10) of the Deepwater
Port Act of 1974 (33 U.S.C. 1502)).

Owner means a person holding title
to or, in the absence of title, other in-
dicia of ownership of a unit; however,
this does not include a person who
holds indicia of ownership primarily to
protect a security interest in the unit
and does not participate in the man-
agement or operation of the unit.

Person means an individual, associa-
tion, partnership, consortium, joint
venture, private, public, or municipal
firm or corporation, or a government
entity.

Person in charge means the master or
other individual designated as such by
the owner or operator under §146.5 of
this subchapter or 46 CFR 109.107.

Personnel means individuals who are
employed by leaseholders, permit hold-
ers, operators, owners, contractors, or
subcontractors and who are on a unit
by reason of their employment.

Production means those activities
which take place after the successful
completion of any means for the re-
moval of minerals, including, but not
limited to, such removal, field oper-
ations, transfer of minerals to shore,
operation monitoring, maintenance,
and workover.

Rebuilt means having had substantial
alteration or reconstruction of the hull
or principal structural component.

Standby vessel means a vessel meeting
the requirements of Part 143, Subpart
E, of this chapter and specifically des-
ignated in an Emergency Evacuation
Plan under 8§§146.140 or 146.210 of this
chapter to provide rapid evacuation as-
sistance in the event of an emergency.

Unit means any OCS facility, vessel,
rig, platform, or other vehicle or struc-
ture, domestic or foreign.

Unmanned facility means an OCS fa-
cility, other than a floating facility or
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mobile offshore drilling unit, which is
not a manned facility even though it
may be continuously serviced by an at-
tending vessel.

Unmanned platform means a fixed,
bottom-founded OCS facility which is
not a manned facility even though it
may be continuously serviced by an at-
tending vessel.

Vessel means every description of
watercraft or other artificial contriv-
ance used, or capable of being used, as
a means of transportation on water.

[CGD 78-160, 47 FR 9376, Mar. 4, 1982, as
amended by CGD 79-077, 51 FR 25059, July 10,
1986; CGD 84-098b, 54 FR 21571, May 18, 1989]

§140.15 Equivalents
equipment.

and approved

(a) The use of alternate equipment or
procedures for those specified in this
subchapter may be permitted by an Of-
ficer in Charge, Marine Inspection, to
the extent and upon conditions as will
insure a degree of safety comparable to
or greater than that provided by the
minimum standards in this subchapter.

(b) Where equipment in this sub-
chapter is required to be of an approved
type, the equipment requires the spe-
cific approval of the Commandant. Ap-
provals are published in the FEDERAL
REGISTER and COMDTINST M16714.3

(Series) Equipment List, available
from Commandant (G-MSE), U.S.
Coast Guard, Washington, DC 20593-

0001.

(c) Specifications for certain items
required to be of an approved type are
contained in 46 CFR Parts 160 through
164.

[CGD 78-160, 47 FR 9376, Mar. 4, 1982, as
amended at CGD 88-052, 53 FR 25121, July 1,
1988; CGD 96-026, 61 FR 33665, June 28, 1996]

§140.20 Delegations.

(a) Each District Commander is re-
sponsible for the administration and
enforcement of the regulations in this
subchapter within that person’s as-
signed district.

(b) Under the general superintend-
ence of the District Commander, the
Officer in Charge, Marine Inspection, is
delegated authority to administer and
enforce the regulations in this sub-
chapter.
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(c) Authority delegated under this
section may be redelegated as nec-
essary by the delegate.

§140.25 Appeals.

(a) Any person directly affected by an
action or decision of an Officer in
Charge, Marine Inspection, under the
Act or the regulations in this sub-
chapter may request reconsideration of
that action or decision. If still dissatis-
fied, that person may appeal the action
or decision of the Officer in Charge,
Marine Inspection, within 30 days to
the District Commander of the District
in which the action was taken or the
decision made. The District Com-
mander issues a decision after review-
ing the appeal submitted under this
paragraph.

(b) Any person not satisfied with the
decision of a District Commander may
appeal that decision within 30 days to
the Commandant, who issues a ruling
after reviewing the appeal submitted
under this paragraph. Rulings of the
Commandant constitute final agency
action.

(c) An appeal to the District Com-
mander or Commandant:

(1) Must be made in writing, except
in an emergency when an oral appeal
may be accepted;

(2) Must be submitted to the District
Commander of the District in which
the action was taken or the decision
made;

(3) Must describe the decision or ac-
tion being appealed;

(4) Must state the reasons why the
action or decision should be set aside
or modified; and

(5) May contain any supporting docu-
ments and evidence that the appellant
wishes to have considered.

(d) Pending determination of any ap-
peal, the action or decision appealed
remains in effect, unless suspended by
the District Commander to whom the
appeal was made or by the Com-
mandant.

§140.30 Judicial review.

(@) Nothing in this subchapter shall
be construed to prevent any interested
party from seeking judicial review as
authorized by law.

(b) Judicial review of the regulations
in this subchapter, or any final ruling
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or order of the Commandant or that
person’s delegate pursuant to the Act
or the regulations in this subchapter,
is governed by the judicial review pro-
visions of section 23 of the Act (43
U.S.C. 1349).

§140.35 Sanctions.

(a) Any person who fails to comply
with:

(1) Any provision of the Act;

(2) Any regulation in this subchapter;
or

(3) Any order issued under the Act or
the regulations in this subchapter by
the Commandant, a District Com-
mander, or an Officer in Charge, Ma-
rine Inspection, after notice of the fail-
ure and after expiration of any reason-
able period allowed for corrective ac-
tion, shall be liable for a civil penalty
for each day of the continuance of the
failure.

(b) Any person who knowingly and
willfully:

(1) Violates any provision of the Act;

(2) Violates any regulation in this
subchapter designed to protect health,
safety, or the environment;

(3) Violates any order of the Com-
mandant, District Commander, or Offi-
cer in Charge, Marine Inspection,
issued under the Act or the regulations
in this subchapter that is designed to
protect health, safety, or the environ-
ment;

(4) Makes any false statement, rep-
resentation, or certification in any ap-
plication, record, report, or other docu-
ment filed or required to be maintained
under the Act or the regulations in this
subchapter;

(5) Falsifies, tampers with, or renders
inaccurate any monitoring device or
method of record required to be main-
tained under this Act or the regula-
tions in this subchapter; or

(6) Reveals any data or information
required to be kept confidential by the
Act shall, upon conviction, be punished
by a fine of not more than $100,000, or
by imprisonment for not more than ten
years, or both. Each day that a viola-
tion under paragraph (b)(1), (b)(2), or
(b)(3) of this section continues, or each
day that any monitoring device or data
recorder remains inoperative or inac-
curate because of any activity de-

§140.101

scribed in paragraph (b)(5) of this sec-
tion, constitutes a separate violation.

(c) Whenever a corporation or other
entity is subject to prosecution under
paragraph (b) of this section, any offi-
cer or agent of the corporation or enti-
ty who knowingly and willfully author-
ized, ordered, or carried out the pre-
scribed activity shall be subject to the
same fines or imprisonment, or both,
as provided for under paragraph (b) of
this section.

(d) The penalties prescribed in this
section are concurrent and cumulative
and the exercise of one does not pre-
clude the exercise of the others. Fur-
ther, the penalties prescribed in this
section are in addition to any other
penalties afforded by any other law or
regulation.

[CGD 78-160, 47 FR 9376, Mar. 4, 1982, as
amended by CGD 96-052, 62 FR 16703, Apr. 8,
1997]

§140.40 Processing penalty cases.

Apparent violations of the regula-
tions in this subchapter are processed
in accordance with subpart 1.07 of 33
CFR part 1 on civil and criminal pen-
alty proceedings, except as follows:

(@) The District Commander refers
civil penalty cases to the Secretary of
the Interior, or that person’s delegate,
who, under the Act, assesses, collects,
and compromises civil penalties.

(b) If a possible violation inves-
tigated by the Coast Guard carries
both a civil and a criminal penalty, the
District Commander determines wheth-
er to refer the case to the U.S. Attor-
ney for criminal prosecution or to the
Secretary of the Interior, or that per-
son’s delegate, for civil penalty pro-
ceedings.

(c) When the U.S. Attorney declines
to institute criminal proceedings, the
District Commander decides whether
to refer the case to the Secretary of
the Interior, or that person’s delegate,
for civil penalty proceedings or to close
the case.

Subpart B—Inspections

§140.101 Inspection by Coast Guard
marine inspectors.
(a) Each unit engaged in OCS activi-
ties is subject to inspection by the
Coast Guard.
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(b) Under the direction of the Officer
in Charge, Marine Inspection, marine
inspectors may inspect units engaged
in OCS activities to determine whether
the requirements of this subchapter are
met. These inspections may be con-
ducted with or without advance notice
at any time deemed necessary by the
Officer in Charge, Marine Inspection.

(c) As part of an inspection, a marine
inspector may review records and re-
quire and observe the conduct of emer-
gency drills and other tests and proce-
dures as may be necessary to dem-
onstrate to that person’s satisfaction
that the unit and its equipment are in
full compliance with applicable Coast
Guard regulations. The marine inspec-
tor consults with the person in charge
of the unit before requiring a drill or
other test or procedure to be conducted
to minimize disruption of unit activi-
ties and risk to life or property.

(d) Coast Guard inspections of foreign
units recognize valid international cer-
tificates accepted by the United States,
including Safety of Life at Sea
(SOLAS), Loadline, and Mobile Off-
shore Drilling Unit (MODU) Code cer-
tificates for matters covered by the
certificates, unless there are clear
grounds for believing that the condi-
tion of the unit or its equipment does
not correspond substantially with the
particulars of the certificate.

(e) Coast Guard marine inspectors
conduct an initial inspection of each
fixed OCS facility installed after June
27, 1988, to determine whether the facil-
ity is in compliance with the require-
ments of this subchapter.

[CGD 78-160, 47 FR 9376, Mar. 4, 1982, as
amended by CGD 84-098a, 53 FR 18980, May 26,
1988]

§140.103 Annual inspection of fixed
OCS facilities.

(a) The owner or operator of each
fixed OCS facility shall ensure that the
facility is inspected, at intervals not to
exceed 12 months, to determine wheth-
er the facility is in compliance with
the requirements of this subchapter.

(b) Except for initial inspections
under §140.101(e), inspections by Coast
Guard Marine inspectors do not meet
the requirements for an inspection
under paragraph (a) of this section.
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(c) Except for initial inspections
under §140.101(e), the results of the in-
spection must be recorded on Form
CG-5432. Forms CG-5432 may be ob-
tained from the Officer in Charge, Ma-
rine Inspection. The owner or operator
shall submit the completed Form CG-
5432 to the Officer in Charge, Marine
Inspection, within 30 days after com-
pletion of the inspection.

(d) For facilities installed on the OCS
after June 27, 1988, the 12 month period
under paragraph (a) of this section be-
gins with the initial inspection under
§140.101(e). For facilities on the OCS on
June 27, 1988, the 12 month period be-
gins upon completion of the first in-
spection under paragraph (a) of this
section, which inspection must be com-
pleted within 12 months after June 27,
1988. Before September 26, 1988, the
owner or operator shall notify the Offi-
cer in Charge, Marine Inspection, of
the proposed inspection date for each
facility.

[CGD 84-098a, 53 FR 18980, May 26, 1988]

§140.105 Correction
and hazards.

of deficiencies

(a) Lifesaving and fire fighting equip-
ment which is found defective during
an inspection and which, in the opinion
of the inspector, cannot be satisfac-
torily repaired must be so mutilated in
the presence of the inspector that it
cannot be used for the purpose for
which it was originally intended. Life-
saving and fire fighting equipment sub-
sequently determined to be
unrepairable must be similarly muti-
lated in the presence of the person
making that determination.

(b) Any deficiency or hazard discov-
ered during an inspection by a Coast
Guard marine inspector is reported to
the unit’s owner or operator, who shall
have the deficiency or hazard corrected
or eliminated as soon as practicable
and within the period of time specified
by the Coast Guard marine inspector.

(c) Deficiencies and hazards discov-
ered during an inspection of a fixed
OCS facility under §140.103(a) must be
corrected or eliminated, if practicable,
before the Form CG-5432 is submitted
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to the Officer in Charge, Marine In-
spection (OCMI). Deficiencies and haz-
ards that are not corrected or elimi-
nated by the time the Form is sub-
mitted must be indicated on the Form
as ‘“‘outstanding.” For lifesaving and
firefighting equipment deficiencies
that cannot be corrected before the
submission of Form CG-5432, the owner
or operator shall contact the OCMI to
request a time period for repair of the
item. The owner or operator shall in-
clude a description of the deficiency
and the time period specified by the
OCMI for correction of the deficiency
in the comment section of Form CG-
5432. Upon receipt of a Form CG-5432
indicating outstanding deficiencies or
hazards, the OCMI informs, by letter,
the owner or operator of the fixed OCS
facility of the deficiencies or hazards
and the time period specified to correct
or eliminate the deficiencies or haz-
ards.

(d) Where a deficiency or hazard re-
mains uncorrected or uneliminated
after the expiration of the time speci-
fied for correction or elimination, the
Officer in Charge, Marine Inspection,
initiates appropriate enforcement
measures.

[CGD84-098a, 53 FR 18981, May 26, 1988]

Subpart C—Investigations

§140.201 General.

Under the direction of the Officer in
Charge, Marine Inspection, inves-
tigating officers investigate the fol-
lowing incidents occurring as a result
of OCS activities:

(a) Death.

(b) Injury resulting in substantial
impairment of any bodily unit or func-
tion.

(c) Fire which causes death, serious
injury or property damage exceeding
$25,000.

(d) Oil spillage exceeding two hun-
dred barrels of oil in one occurrence
during a thirty-day period.

(e) Other injuries, casualties, acci-
dents, complaints of unsafe working
conditions, fires, pollution, and inci-
dents occurring as a result of OCS ac-
tivities as the Officer in Charge, Ma-
rine Inspection, deems necessary to
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promote the safety of life or property
or protect the marine environment.

§140.203 Investigation procedures.

(a) Insofar as practicable, investiga-
tions conducted pursuant to this sub-
chapter shall follow the procedures of
46 CFR Part 4.

(b) Representatives of the U.S. Geo-
logical Survey may participate in
these investigations. This participation
may include, but is not limited to:

(1) Participating in a joint on-scene
investigation;

(2) Making recommendations con-
cerning the scope of the investigation;

(3) Calling and examing witnesses;
and

(4) Submitting or requesting addi-
tional evidence.

(c) Reports of investigations con-
ducted under this subchapter shall be
made available to parties to the inves-
tigation and the public upon comple-
tion of agency action.

§140.205

(@) In any investigation conducted
pursuant to this subchapter, the inves-
tigating officer shall have the power to
administer necessary oaths, subpoena
witnesses, and require the production
of books, papers, documents, and any
other evidence.

(b) Attendance of witnesses or the
production of books, papers, docu-
ments, or any other evidence shall be
compelled by a process similar to that
used in the District Courts of the
United States.

Subpoenas.

PART 141—PERSONNEL

Subpart A—Restrictions on Employment
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Subpart A—Restrictions on
Employment

§141.1 Purpose.

This subpart prescribes rules gov-
erning restrictions on the employment
of personnel on units engaged in OCS
activities.

§141.5 Applicability.

(@) This subpart applies to employ-
ment of personnel on units engaged in
OCS activities, except as provided in
paragraph (b) of this section.

(b) This subpart does not apply to
employment of personnel on any:

(1) Vessel subject to the citizenship
requirements of 46 U.S.C. 8103 for pi-
lots, licensed officers, and unlicensed
crew when the vessel is transiting to or
from an OCS facility or a United States
port;

(2) Vessel subject to the citizenship
requirements of 46 U.S.C. 7102 and 8103
for officers and crew on federally sub-
sidized or documented vessels; or

(3) Unit over 50 percent of which is
owned by one or more citizens of a for-
eign nation or with respect to which
one or more citizens of a foreign nation
have the right effectively to control,
except to the extent and to the degree
that the President determines that the
government of such foreign nation or
any of its political subdivisions has im-
plemented, by statute, regulation, pol-
icy, or practice, a national manning re-
quirement for equipment engaged in
the exploration, development, or pro-
duction of oil or gas in its offshore
areas.

(c) The Commandant may, upon re-
quest or upon that person’s own initia-
tive, determine whether over 50 percent
of a particular unit is owned by citi-
zens of a foreign nation or whether
citizens of a foreign nation have the
right effectively to control the unit.

(d) In determining whether ownership
or a right effectively to control exists,
the Commandant may consider oper-
ational control of a unit, management
responsibility, title, lease and charter
arrangements, and financial interests.
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(e) The owner or operator of any unit
affected is notified of the Com-
mandant’s determination.

(Information collection requirements con-
tained in paragraph (c) were approved by the
Office of Management and Budget under
OMB control number 2130-0182)

[CGD 78-160, 47 FR 9379, Mar. 4, 1982, as
amended by CGD 97-023, 62 FR 33363, June 19,
1997]

§141.10 Definitions.

As used in this subpart:

Citizens of the United States means:

(1) In the case of an individual, one
who is a native born, derivative, or
fully naturalized citizen of the United
States;

(2) In the case of a partnership, unin-
corporated company, or association,
one in which 50% or more of the con-
trolling interest is vested in citizens of
the United States; or

(3) In the case of a corporation, one
which is incorporated under the laws of
the United States or of any State
thereof.

Citizen of a foreign nation means:

(1) In the case of an individual, one
who is not a citizen of the United
States;

(2) In the case of a partnership, unin-
corporated company, or association,
one in which more than 50% of the con-
trolling interest is vested in citizens of
a nation other than the United States;
or

(3) In the case of a corporation, one
which is incorporated under the laws of
a nation other than the United States
so long as (i) the title to a majority of
the stock thereof is free from any trust
or fiduciary obligation in favor of any
citizen of the United States; (ii) the
majority of the voting power in the
corporation is not vested in any citizen
of the United States; (iii) through any
contract or understanding, the major-
ity of the voting power may not be ex-
ercised directly or indirectly on behalf
of any citizen of the United States; or
(iv) by no other means, control of the
corporation is conferred upon or per-
mitted to be exercised by any citizen of
the United States.
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Resident alien means an alien lawfully
admitted to the United States for per-
manent residence in accordance with
section 101(a)(20) of the Immigration
and Nationality Act of 1952, as amend-
ed, 8 U.S.C. 1101(a)(20).

§141.15

(a) Each employer of personnel on
any unit engaged in OCS activities
that is subject to this part must em-
ploy, as members of the regular com-
plement of the unit, only citizens of
the United States or resident aliens ex-
cept as provided by §141.20.

(b) As used in paragraph (a) of this
section, ‘‘regular complement of a
unit’” means those personnel necessary
for the routine functioning of the unit,
including marine officers and crew; in-
dustrial personnel on the unit, such as
toolpushers, drillers, roustabouts, floor
hands, crane operators, derrickmen,
mechanics, motormen, and general
maintenance personnel; and support
personnel on the unit, such as cooks,
stewards and radio operators. The term
does not include specialists, profes-
sionals, or other technically trained
personnel called in to handle emer-
gencies or other temporary operations;
extra personnel on a unit for training;
and other personnel temporarily on a
unit for specialized operations, such as
construction, alteration, well logging,
or unusual repairs or emergencies.

(c) The Officer in Charge, Marine In-
spection, may determine whether a
particular individual or position is part
of the regular complement of a unit. A
copy of the determination is provided
to the owner or operator of the unit af-
fected.

Restrictions on employment.

(Approved by the Office of Management and
Budget under OMB control number 2130-0182)

[CGD 78-160, 47 FR 9379, Mar. 4, 1982, as
amended by USCG-1998-3799, 63 FR 35530,
June 30, 1998]

§141.20 Exemptions from restrictions
on employment.

(a) An employer may request an ex-
emption from the restrictions on em-
ployment in §141.15 in order to employ
persons other than citizens of the
United States or resident aliens as part
of the regular complement of the unit
under the following circumstances:

§141.20

(1) When specific contractual provi-
sions or national registry manning re-
quirements in effect on September 18,
1978 provide that a person other than a
citizen of the United States or a resi-
dent alien is to be employed on a par-
ticular unit.

(2) When there is not a sufficient
number of citizens of the United States
or resident aliens qualified and avail-
able for the work.

(3) When the President determines
with respect to a particular unit that
the employment of only citizens of the
United States or resident aliens is not
consistent with the national interest.

(b) The request must be in writing,
identify the provision of paragraph (a)
of this section relied upon, and:

(1) If involving specific contractual
provisions under paragraph (a)(1) of
this section, list the persons claimed
exempt and contain a copy of the con-
tract;

(2) If involving persons without an H-
2 Visa under paragraph (a)(2) of this
section, list the persons or positions
sought to be exempted; or

(3) If under paragraph (a)(3) of this
section, identify the unit involved and
contain any information in support of
the claim.

(c) Requests must be submitted to
the Commandant (G-MOC), U.S. Coast
Guard Headquarters, 2100 2nd Street,
SW., Washington, D.C. 20593.

(d) Upon receipt of a request under
paragraph (a)(2) of this section, the
Coast Guard seeks information from
the Department of Labor concerning
whether there are citizens of the
United States or resident aliens quali-
fied and available for work. If informa-
tion is provided that citizens of the
United States or resident aliens are
qualified and available, the employer
may be required to seek their employ-
ment before the request is approved.

(e) Upon receipt of a re