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(b) Under most programs adminis-
tered by the Secretary, research, ex-
perimentation, and testing are subject
to the requirements of section 439 of
GEPA and its implementing regula-
tions at 34 CFR part 98.

(Authority: 20 U.S.C. 1221e-3, 1232g, 1232h,
3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 57 FR
30342, July 8, 1992]

USE OF FUNDS BY STATES AND
SUBGRANTEES

§ 76.760 More than one program may
assist a single activity.

A State or a subgrantee may use
funds under more than one program to
support different parts of the same
project if the State or subgrantee
meets the following conditions:

(a) The State or subgrantee complies
with the requirements of each program
with respect to the part of the project
assisted with funds under that pro-
gram.

(b) The State or subgrantee has an
accounting system that permits identi-
fication of the costs paid for under
each program.

(Authority: 20 U.S.C. 1221e–3, 3474, and
6511(a))

§ 76.761 Federal funds may pay 100
percent of cost.

A State or a subgrantee may use pro-
gram funds to pay up to 100 percent of
the cost of a project if:

(a) The State or subgrantee is not re-
quired to match the funds; and

(b) The project can be assisted under
the authorizing statute and imple-
menting regulations for the program.

(Authority: 20 U.S.C. 1221e–3, 3474, and
6511(a))

STATE ADMINISTRATIVE
RESPONSIBILITIES

§ 76.770 A State shall have procedures
to ensure compliance.

Each State shall have procedures for
reviewing and approving applications
for subgrants and amendments to those
applications, for providing technical
assistance, for evaluating projects, and
for performing other administrative re-
sponsibilities the State has determined

are necessary to ensure compliance
with applicable statutes and regula-
tions.

(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30342, July 8, 1992]

§ 76.783 State educational agency ac-
tion—subgrantee’s opportunity for
a hearing.

(a) A subgrantee may request a hear-
ing if it alleges that any of the fol-
lowing actions by the State edu-
cational agency violated a State or
Federal statute or regulation:

(1) Ordering, in accordance with a
final State audit resolution determina-
tion, the repayment of misspent or
misapplied Federal funds; or

(2) Terminating further assistance
for an approved project.

(b) The procedures in § 76.401(d)(2)–(7)
apply to any request for a hearing
under this section.

NOTE: This section is based on a provision
in the General Education Provisions Act
(GEPA). Section 427 of the Department of
Education Organization Act (DEOA), 20
U.S.C. 3487, provides that except to the ex-
tent inconsistent with the DEOA, the GEPA
‘‘shall apply to functions transferred by this
Act to the extent applicable on the day pre-
ceding the effective date of this Act.’’ Al-
though standardized nomenclature is used in
this section to reflect the creation of the De-
partment of Education, there is no intent to
extend the coverage of the GEPA beyond
that authorized under section 427 or other
applicable law.

(Authority: 20 U.S.C. 1231b–2)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45
FR 77368, Nov. 21, 1980, as amended at 45 FR
86296, Dec. 30, 1980; 57 FR 30342, July 8, 1992]

Subpart H—How Does a State or
Local Educational Agency Al-
locate Funds to Charter
Schools?

SOURCE: 64 FR 71965, Dec. 22, 1999, unless
otherwise noted.

GENERAL

§ 76.785 What is the purpose of this
subpart?

The regulations in this subpart im-
plement section 10306 of the Elemen-
tary and Secondary Education Act of
1965 (ESEA), which requires States to
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take measures to ensure that each
charter school in the State receives the
funds for which it is eligible under a
covered program during its first year of
operation and during subsequent years
in which the charter school expands its
enrollment.

(Authority: 20 U.S.C. 8065a)

§ 76.786 What entities are governed by
this subpart?

The regulations in this subpart apply
to—

(a) State educational agencies (SEAs)
and local educational agencies (LEAs)
that fund charter schools under a cov-
ered program, including SEAs and
LEAs located in States that do not par-
ticipate in the Department’s Public
Charter Schools Program;

(b) State agencies that are not SEAs,
if they are responsible for admin-
istering a covered program. State agen-
cies that are not SEAs must comply
with the provisions in this subpart that
are applicable to SEAs; and

(c) Charter schools that are sched-
uled to open or significantly expand
their enrollment during the academic
year and wish to participate in a cov-
ered program.

(Authority: 20 U.S.C. 8065a)

§ 76.787 What definitions apply to this
subpart?

For purposes of this subpart—
Academic year means the regular

school year (as defined by State law,
policy, or practice) and for which the
State allocates funds under a covered
program.

Charter school has the same meaning
as provided in title X, part C of the
ESEA.

Charter school LEA means a charter
school that is treated as a local edu-
cational agency for purposes of the ap-
plicable covered program.

Covered program means an elementary
or secondary education program ad-
ministered by the Department under
which the Secretary allocates funds to
States on a formula basis, except that
the term does not include a program or
portion of a program under which an
SEA awards subgrants on a discre-
tionary, noncompetitive basis.

Local educational agency has the same
meaning for each covered program as
provided in the authorizing statute for
the program.

Significant expansion of enrollment
means a substantial increase in the
number of students attending a charter
school due to a significant event that
is unlikely to occur on a regular basis,
such as the addition of one or more
grades or educational programs in
major curriculum areas. The term also
includes any other expansion of enroll-
ment that the SEA determines to be
significant.

(Authority: 20 U.S.C. 8065a)

REPONSIBILITIES FOR NOTICE AND

INFORMATION

§ 76.788 What are a charter school
LEA’s responsibilities under this
subpart?

(a) Notice. At least 120 days before the
date a charter school LEA is scheduled
to open or significantly expand its en-
rollment, the charter school LEA or its
authorized public chartering agency
must provide its SEA with written no-
tification of that date.

(b) Information. (1) In order to receive
funds, a charter school LEA must pro-
vide to the SEA any available data or
information that the SEA may reason-
ably require to assist the SEA in esti-
mating the amount of funds the char-
ter school LEA may be eligible to re-
ceive under a covered program.

(2)(i) Once a charter school LEA has
opened or significantly expanded its
enrollment, the charter school LEA
must provide actual enrollment and
eligibility data to the SEA at a time
the SEA may reasonably require.

(ii) An SEA is not required to provide
funds to a charter school LEA until the
charter school LEA provides the SEA
with the required actual enrollment
and eligibility data.

(c) Compliance. Except as provided in
§ 76.791(a), or the authorizing statute or
implementing regulations for the ap-
plicable covered program, a charter
school LEA must establish its eligi-
bility and comply with all applicable
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program requirements on the same
basis as other LEAs.

(Approved by the Office of Management and
Budget under control number 1810–0623)

(Authority: 20 U.S.C. 8065a)

§ 76.789 What are an SEA’s responsibil-
ities under this subpart?

(a) Information. Upon receiving notice
under § 76.788(a) of the date a charter
school LEA is scheduled to open or sig-
nificantly expand its enrollment, an
SEA must provide the charter school
LEA with timely and meaningful infor-
mation about each covered program in
which the charter school LEA may be
eligible to participate, including notice
of any upcoming competitions under
the program.

(b) Allocation of Funds. (1) An SEA
must allocate funds under a covered
program in accordance with this sub-
part to any charter school LEA that—

(i) Opens for the first time or signifi-
cantly expands its enrollment during
an academic year for which the State
awards funds by formula or through a
competition under the program;

(ii) In accordance with § 76.791(a), es-
tablishes its eligibility and complies
with all applicable program require-
ments; and

(iii) Meets the requirements of
§ 76.788(a).

(2) In order to meet the requirements
of this subpart, an SEA may allocate
funds to, or reserve funds for, an eligi-
ble charter school LEA based on rea-
sonable estimates of projected enroll-
ment at the charter school LEA.

(3)(i) The failure of an eligible char-
ter school LEA or its authorized public
chartering agency to provide notice to
its SEA in accordance with § 76.788(a)
relieves the SEA of any obligation to
allocate funds to the charter school
within five months.

(ii) Except as provided in § 76.792(c),
an SEA that receives less than 120
days’ actual notice of the date an eligi-
ble charter school LEA is scheduled to
open or significantly expand its enroll-
ment must allocate funds to the char-
ter school LEA on or before the date
the SEA allocates funds to LEAs under
the applicable covered program for the
succeeding academic year.

(iii) The SEA may provide funds to
the charter school LEA from the SEA’s

allocation under the applicable covered
program for the academic year in
which the charter school LEA opened
or significantly expanded its enroll-
ment, or from the SEA’s allocation
under the program for the succeeding
academic year.

(Approved by the Office of Management and
Budget under control number 1810–0623)

(Authority: 20 U.S.C. 8065a)

ALLOCATION OF FUNDS BY STATE
EDUCATIONAL AGENCIES

§ 76.791 On what basis does an SEA de-
termine whether a charter school
LEA that opens or significantly ex-
pands its enrollment is eligible to
receive funds under a covered pro-
gram?

(a) For purposes of this subpart, an
SEA must determine whether a charter
school LEA is eligible to receive funds
under a covered program based on ac-
tual enrollment or other eligibility
data for the charter school LEA on or
after the date the charter school LEA
opens or significantly expands its en-
rollment.

(b) For the year the charter school
LEA opens or significantly expands its
enrollment, the eligibility determina-
tion may not be based on enrollment or
eligibility data from a prior year, even
if the SEA makes eligibility deter-
minations for other LEAs under the
program based on enrollment or eligi-
bility data from a prior year.

(Authority: 20 U.S.C. 8065a)

§ 76.792 How does an SEA allocate
funds to eligible charter school
LEAs under a covered program in
which the SEA awards subgrants on
a formula basis?

(a) For each eligible charter school
LEA that opens or significantly ex-
pands its enrollment on or before No-
vember 1 of an academic year, the SEA
must implement procedures that en-
sure that the charter school LEA re-
ceives the proportionate amount of
funds for which the charter school LEA
is eligible under each covered program.

(b) For each eligible charter school
LEA that opens or significantly ex-
pands its enrollment after November 1
but before February 1 of an academic
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year, the SEA must implement proce-
dures that ensure that the charter
school LEA receives at least a pro rata
portion of the proportionate amount of
funds for which the charter school LEA
is eligible under each covered program.
The pro rata amount must be based on
the number of months or days during
the academic year the charter school
LEA will participate in the program as
compared to the total number of
months or days in the academic year.

(c) For each eligible charter school
LEA that opens or significantly ex-
pands its enrollment on or after Feb-
ruary 1 of an academic year, the SEA
may implement procedures to provide
the charter school LEA with a pro rata
portion of the proportionate amount of
funds for which the charter school LEA
is eligible under each covered program.

(Authority: 20 U.S.C. 8065a)

§ 76.793 When is an SEA required to al-
locate funds to a charter school
LEA under this subpart?

Except as provided in §§ 76.788(b) and
76.789(b)(3):

(a) For each eligible charter school
LEA that opens or significantly ex-
pands its enrollment on or before No-
vember 1 of an academic year, the SEA
must allocate funds to the charter
school LEA within five months of the
date the charter school LEA opens or
significantly expands its enrollment;
and

(b)(1) For each eligible charter school
LEA that opens or significantly ex-
pands its enrollment after November 1,
but before February 1 of an academic
year, the SEA must allocate funds to
the charter school LEA on or before
the date the SEA allocates funds to
LEAs under the applicable covered pro-
gram for the succeeding academic year.

(2) The SEA may provide funds to the
charter school LEA from the SEA’s al-
location under the program for the aca-
demic year in which the charter school
LEA opened or significantly expanded
its enrollment, or from the SEA’s allo-
cation under the program for the suc-
ceeding academic year.

(Authority: 20 U.S.C. 8065a)

§ 76.794 How does an SEA allocate
funds to charter school LEAs under
a covered program in which the
SEA awards subgrants on a discre-
tionary basis?

(a) Competitive programs. (1) For cov-
ered programs in which the SEA
awards subgrants on a competitive
basis, the SEA must provide each eligi-
ble charter school LEA in the State
that is scheduled to open on or before
the closing date of any competition
under the program a full and fair op-
portunity to apply to participate in the
program.

(2) An SEA is not required to delay
the competitive process in order to
allow a charter school LEA that has
not yet opened or significantly ex-
panded its enrollment to compete for
funds under a covered program.

(b) Noncompetitive discretionary pro-
grams. The requirements in this sub-
part do not apply to discretionary pro-
grams or portions of programs under
which the SEA does not award sub-
grants through a competition.

(Authority: 20 U.S.C. 8065a)

ADJUSTMENTS

§ 76.796 What are the consequences of
an SEA allocating more or fewer
funds to a charter school LEA
under a covered program than the
amount for which the charter
school LEA is eligible when the
charter school LEA actually opens
or significantly expands its enroll-
ment?

(a) An SEA that allocates more or
fewer funds to a charter school LEA
than the amount for which the charter
school LEA is eligible, based on actual
enrollment or eligibility data when the
charter school LEA opens or signifi-
cantly expands its enrollment, must
make appropriate adjustments to the
amount of funds allocated to the char-
ter school LEA as well as to other
LEAs under the applicable program.

(b) Any adjustments to allocations to
charter school LEAs under this subpart
must be based on actual enrollment or
other eligibility data for the charter
school LEA on or after the date the
charter school LEA first opens or sig-
nificantly expands its enrollment, even
if allocations or adjustments to alloca-
tions to other LEAs in the State are
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based on enrollment or eligibility data
from a prior year.

(Authority: 20 U.S.C. 8065a)

§ 76.797 When is an SEA required to
make adjustments to allocations
under this subpart?

(a) The SEA must make any nec-
essary adjustments to allocations
under a covered program on or before
the date the SEA allocates funds to
LEAs under the program for the suc-
ceeding academic year.

(b) In allocating funds to a charter
school LEA based on adjustments made
in accordance with paragraph (a) of
this section, the SEA may use funds
from the SEA’s allocation under the
applicable covered program for the aca-
demic year in which the charter school
LEA opened or significantly expanded
its enrollment, or from the SEA’s allo-
cation under the program for the suc-
ceeding academic year.

(Authority: 20 U.S.C. 8065a)

APPLICABILITY OF THIS SUBPART TO

LOCAL EDUCATIONAL AGENCIES

§ 76.799 Do the requirements in this
subpart apply to LEAs?

(a) Each LEA that is responsible for
funding a charter school under a cov-
ered program must comply with the re-
quirements in this subpart on the same
basis as SEAs are required to comply
with the requirements in this subpart.

(b) In applying the requirements in
this subpart (except for §§ 76.785, 76.786,
and 76.787) to LEAs, references to SEA
(or State), charter school LEA, and
LEA must be read as references to
LEA, charter school, and public school,
respectively.

(Authority: 20 U.S.C. 8065a)

Subpart I—What Procedures Does
the Secretary Use To Get
Compliance?

SOURCE: 45 FR 22517, Apr. 3, 1980, unless
otherwise noted. Redesignated at 45 FR 77368,
Nov. 21, 1980, and further redesignated at 64
FR 71965, Dec. 22, 1999.

§ 76.900 Waiver of regulations prohib-
ited.

(a) No official, agent, or employee of
ED may waive any regulation that ap-
plies to a Department program unless
the regulation specifically provide that
it may be waived.

(b) No act or failure to act by an offi-
cial, agent, or employee of ED can af-
fect the authority of the Secretary to
enforce regulations.

(Authority: 43 Dec. Comp. Gen. 31(1963))

§ 76.901 Office of Administrative Law
Judges.

(a) The Office of Administrative Law
Judges, established under Part E of
GEPA, has the following functions:

(1) Recovery of funds hearings under
section 452 of GEPA.

(2) Withholding hearings under sec-
tion 455 of GEPA.

(3) Cease and desist hearings under
section 456 of GEPA.

(4) Any other proceeding designated
by the Secretary under section 451 of
GEPA.

(b) The regulations of the Office of
Administrative Law Judges are at 34
CFR part 81.

(Authority: 20 U.S.C. 1234)

[57 FR 30342, July 8, 1992]

§ 76.902 Judicial review.
After a hearing by the Secretary, a

State is usually entitled—generally by
the statute that required the hearing—
to judicial review of the Secretary’s de-
cision.

(Authority: 20 U.S.C. 1221e–3, 3474, and
6511(a))

§ 76.910 Cooperation with audits.
A grantee or subgrantee shall cooper-

ate with the Secretary and the Comp-
troller General of the United States or
any of their authorized representatives
in the conduct of audits authorized by
Federal law. This cooperation includes
access without unreasonable restric-
tions to records and personnel of the
grantee or subgrantee for the purpose
of obtaining relevant information.

(Authority: 5 U.S.C. appendix 3, sections
4(a)(1), 4(b)(1)(A), and 6(a)(1); 20 U.S.C. 1221e–
3(a)(1), 1232f)

[54 FR 21776, May 19, 1989]
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