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of non-Federal funds expended in the second
preceding fiscal year and provides for a re-
duction in grant amount proportional to the
shortfall in expenditures. No waiver of the
requirement is authorized. In fiscal year 1986
the LEA spent $100,000 from non-Federal
sources for program purposes; in fiscal year
1987, only $87,000. Result: The LEA must re-
turn 1/30 of its fiscal year 1988 grant—the
amount of its grant that equals the propor-
tion of its shortfall ($3,000) to the required
level of expenditures ($90,000). If, instead, the
statute made maintenance of expenditures a
clear condition of the LEA’s eligibility to re-
ceive funds and did not provide for a propor-
tional reduction in the grant award, the LEA
would be required to return its entire grant.

(10) Supplanting prohibition. An LEA uses
funds under a Federal drug education pro-
gram to provide drug abuse prevention coun-
seling to students in the eighth grade. The
LEA is required to provide that same coun-
seling under State law. Funds under the Fed-
eral program statute are subject to a supple-
ment-not-supplant requirement. Result: All
the funds used to provide the required coun-
seling to the eighth-grade students must be
returned. The Federal funds did not increase
the total amount of spending for program
purposes because the counseling would have
been provided with non-Federal funds if the
Federal funds were not available.

(11) Matching requirement. A State receives
an allotment of $90,000 for fiscal year 1988
under a Federal adult education program. It
expends its full allotment and $8,000 from its
own resources for adult education. Under the
Federal statute, the Federal share of expend-
itures for the State’s program is 90 percent.
Result: The State must return the un-
matched Federal funds, or $18,000. Expendi-
ture of a $90,000 Federal allotment required
$10,000 in matching State expenditures, $2,000
more than the State’s actual expenditures.
At a ratio of one State dollar for every nine
Federal dollars, $18,000 in Federal funds were
unmatched.

(12) Application requirements. In order to re-
ceive funds under a Federal program that
supports a wide range of activities designed
to improve the quality of elementary and
secondary education, an LEA submits an ap-
plication to its State educational agency
(SEA) for a subgrant to carry out school-
level basic skills development programs. The
LEA submits its application after con-
ducting an assessment of the needs of its stu-
dents in consultation with parents, teachers,
community leaders, and interested members
of the general public. The Federal program
statute requires the application and con-
sultation processes. The SEA reviews the
LEA’s application, determines that the pro-
posed programs are sound and the applica-
tion is in compliance with Federal law, and
approves the application. After the LEA re-
ceives the subgrant, it unilaterally decides

to use 20 percent of the funds for gifted and
talented elementary school students—an au-
thorized activity under the Federal statute.
However, the LEA does not consult with in-
terested parties and does not amend its ap-
plication. Result: 20 percent of the LEA’s
subgrant must be returned. The LEA had no
legal authority to use Federal funds for pro-
grams or activities other than those de-
scribed in its approved application, and its
actions with respect to 20 percent of the
subgrant not only impaired the integrity of
the application process, but caused signifi-
cant harm to other Federal interests associ-
ated with the program as follows: the re-
quired planning process was circumvented
because the LEA did not consult with the
specified local interests; program account-
ability was impaired because neither the
SEA nor the various local interests that
were to be consulted had an opportunity to
review and comment on the merits of the
gifted and talented program activities, and
the LEA never had to justify those activities
to them; and fiscal accountability was im-
paired because the SEA and those various
local interests were, in effect, misled by the
LEA’s unamended application regarding the
expenditure of Federal funds.

(13) Harmless violation. Under a Federal pro-
gram, a grantee is required to establish a 15-
member advisory council of affected teach-
ers, school administrators, parents, and stu-
dents to assist in program design, moni-
toring, and evaluation. Although the law re-
quires at least three student members of the
council, a grantee’s council contains only
two. The project is carried out, and no dam-
age to the project attributable to the lack of
a third student member can be identified.
Result: No financial recovery is required, al-
though the grantee must take other appro-
priate steps to come into compliance with
the law. The grantee’s violation has not
measurably harmed a Federal interest asso-
ciated with the program.

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1),
1234b(a), and 3474(a))

[54 FR 19512, May 5, 1989; 54 FR 21622, May 19,
1989]
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Subpart A—General
§ 82.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in appendix
B, if such person has made or has
agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (a) of this section if paid for with
appropriated funds.

(d) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
appendix A, whether that person has
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or
guarantee.

(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a disclosure form, set forth
in appendix B, if that person has made
or has agreed to make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
that loan insurance or guarantee.

§ 82.105 Definitions.

For purposes of this part:
(a) Agency, as defined in 5 U.S.C.

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.S.C. 9101(1).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract;

(2) The making of any Federal grant;
(3) The making of any Federal loan;
(4) The entering into of any coopera-

tive agreement; and,
(5) The extension, continuation, re-

newal, amendment, or modification of
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