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Subpart A—Organization

§200.1 Central organization.

(a) Central office. The national office
of the Forest Service, U.S. Department
of Agriculture, is located in the Audi-
tors Building, 14th and Independence
Avenue, SW. Washington, DC. It con-
sists of the Office of the Chief and As-
sociate Chief, and a Deputy Chief for
each of the following five activities:
Programs and Legislation, National
Forest System, Research, State and
Private Forestry, and Administration.
All communications should be ad-
dressed to the Forest Service, Depart-
ment of Agriculture, P.O. Box 96090,
Washington, DC 20090-6090.

(b) Chief of the Forest Service. The
Chief of the Forest Service, under the
direction of the Secretary of Agri-
culture, administers the formulation,
direction, and execution of Forest
Service policies, programs, and activi-
ties.

(c) Deputy Chiefs. The major activi-
ties of the Forest Service at the head-
quarters level are divided into five
Deputy Chief areas with each further
divided into staff units. The programs
and functions of staff units are directed
by staff directors and may be sub-
divided into groups headed by group
leaders. A description of the major ac-
tivities of each Deputy Chief follows:

(1) Programs and legislation. Overall
planning of Forest Service programs,
policy formulation and analysis, budg-
eting, legislative development, report-

ing and liaison, and environmental co-
ordination.

(2) National Forest System. Adminis-
tration of National Forest System
lands and management of natural re-
sources within the principle of mul-
tiple use and sustained yield. Manage-
ment includes planning, coordinating,
and directing the national resource
programs of timber, range, wildlife,
recreation, watershed, and mineral
areas; and support activities of fire, en-
gineering, lands, aviation, and com-
puter systems. The National Forest
System includes:

155 Proclaimed or designated National For-
ests

20 National Grasslands

51 Purchase Units

8 Land Utilization Projects

20 Research and Experimental Areas

33 Other Areas

The first four classifications listed
above are administered as 121 Forest
Service Administrative Units, each
headed by a Forest Supervisor. Na-
tional Recreation Areas, National For-
est Wildernesses, and Primitive Areas
are included in the above land classi-
fications.

(3) Research. Plan, coordinate, and di-
rect research programs to learn how
man can best use and protect the plant,
animal, soil, water, and esthetic re-
sources of nonagricultural rural and
exurban lands for his well-being and
enjoyment. These programs include re-
search on timber management, forest
products and engineering, forest eco-
nomics and marketing, watersheds,
wildlife and fish habitat, range, recre-
ation and other environmental con-
cerns, forest insects and disease, forest
fire and atmospheric science. Plans and
directs international forestry activi-
ties and disseminates forestry research
information throughout the world.

(4) State and private forestry. Coordi-
nate and provide leadership for inter-
governmental resource programs for
technical and financial assistance to
improve and protect State and pri-
vately-owned forest resources and
urban and community forestry. Carries
out this action through cooperative
forestry, area planning and develop-
ment, cooperative fire protection, for-
est insect and disease management, co-
operative tree planting, and overall
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Forest Service participation in rural
development and environmental con-
cern, including civil defense and other
emergency activities.

(5) Administration. Provide support for
Forest Service programs through man-
agement improvement, fiscal and ac-
counting, administrative services, per-
sonnel management, manpower and
youth conservation, antipoverty pro-
grams, communication and electronics,
internal review system, external au-
dits, coordination of civil rights activi-
ties, public information, and Service-
wide management of systems and com-
puter applications.

[41 FR 24350, June 16, 1976, as amended at 42
FR 32230, June 24, 1977; 43 FR 27190, June 23,
1978; 44 FR 5660, Jan. 29, 1979; 62 FR 33366,
June 19, 1997]

§200.2 Field organization.

The field organization of the Forest
Service consists of regions, stations,
and areas as described below:

(a) Regions of the National Forest Sys-
tem. For the purpose of managing the
lands administered by the Forest Serv-
ice, the United States is divided into
nine geographic regions of the National
Forest System. Each region has a head-
quarters office and is supervised by a
Regional Forester who is responsible to
the Chief for the activities assigned to
that region. Within each region are lo-
cated national forests and other lands
of the Forest Service.

(1) National Forests. Each Forest has a
headquarters office and is supervised
by a Forest Supervisor who is respon-
sible to the Regional Forester. Two or
more proclaimed or designated Na-
tional Forests, or all of the Forests in
a State, may be combined into one For-
est Service Administrative Unit headed
by one Forest Supervisor. Each Forest
is divided into Ranger Districts. The
Alaska Region is composed of two Na-
tional Forests without Ranger Dis-
tricts; with one Forest divided into
three areas, each administered by a
Forest Supervisor.

(2) Ranger districts. Each district may
include a portion of a national forest, a
national grassland or portion thereof, a
national recreation area, a wilderness
or primitive area, and other lands ad-
ministered by the Forest Service. Each
district has a headquarters office and is
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supervised by a District Ranger (or
Area Ranger in some cases) who is re-
sponsible to the Forest Supervisor.

(b) Forest and rangeland research co-
ordination. The field research program
is coordinated by six research stations,
the national Forest Products Labora-
tory, and the International Institute of
Tropical Forestry. Each has a head-
quarters office and a Director who is
responsible to the Chief for all research
activities within a geographical area of
the United States or its territories.
Scientists are based at Research Work
Units with laboratories located in 36
lower States, Hawaii, Alaska, and
Puerto Rico. Scientists primarily con-
duct their work within a given geo-
graphical area, but due to the inte-
grated and cooperative nature of the
research program, they make work na-
tionwide and internationally.

(c) State and private forestry coopera-
tion. Field level cooperation between
the Forest Service, States, and the pri-
vate sector on forestry activities is ac-
complished by the Northeastern Area
State and Private Forestry for the
Northeastern States; and by the Na-
tional Forest Regional Offices in the
Southeastern and Western States. The
Northeastern Area is supervised by an
Area Director who is responsible to the
Chief for State and private forestry ac-
tivities within the Area. Regional For-
esters in Regions 1 through 8 and Re-
gion 10 are responsible for State and
private forestry activities within those
regions.

(d) International Institute of Tropical
Forestry. The Institute is managed by a
Director who is the senior Forest Serv-
ice official in Puerto Rico. The Direc-
tor is responsible to the Chief for plan-
ning and directing research, science
and technology exchange, technical as-
sistance to the Commonwealth of Puer-
to Rico, and international cooperation
on natural resources concerning trop-
ical forestry.

(e) Field addresses. The addresses of
Regional Foresters, Station Directors,
and Area Directors are given below.
Under each Regional Office address is a
list of National Forest Administrative
Units by States with locations of For-
est Supervisor headquarters. Head-
quarters locations for Ranger Districts,
National Grasslands, and National
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Recreation Areas are not listed but
may be obtained from Forest Super-
visors or Regional Foresters.

NATIONAL FORESTS BY REGION

Headquarters lo-
State in which forest is located National forest administration unit cation of forest
supervisor

Region 1, Northern Region (Regional Forester, Federal Bldg.,
P.O. Box 7669, Missoula, MT 59807):
1N . ClearWater ...........cocueveeeererinieeeeseseeeens Orofino.
Idaho  Panhandle  National Forests | Coeur d'Alene.
(Kaniksu-Coeur 'dAlene-St. Joe.

Nezperce . Grangeville.
Montana . Beaverhead . Dillon.
Bitterroot . Hamilton.
Custer ... Billings.
Deerlodge Butte.
Flathead .........cccccovvinciincinces . | Kalispell.
Gallatin . .. | Bozeman.
Helena ........cccoeiiiiiiiiciiie . | Helena.
Kootenai Libby.
Lewis and Clark Great Falls.
Lolo ...... Missoula.

Region 2, Rocky Mountain Region (Regional Forester, 740
Simms Street, P. O. Box 25127, Lakewood, CO 80225):

COIOTAAD .. Arapaho-Roosevelt ...........ccccoceveiiiinienn. Fort Collins.
Grand Mesa-Uncompahgre and Gunnison | Delta.

Pike-San Isabel Pueblo.
San Juan-Rio Grande Monte Vista.
White River Glenwood
Springs.

Nebraska .. Nebraska (Samuel R. McKelvie) Chadron.

South Dakota Black Hills Custer.

Wyoming . Bighorn . . Sheridan.
Medicine Bow—Routt Laramie.
Shoshone Cody.

Region 3, Southwestern Region (Regional Forester, Federal
Bldg., 517 Gold Ave. SW., Albuquerque, NM 87102):

ATIZONA ..t Apache-Sitgreaves Springerville.
Coconino . Flagstaff.
Coronado Tucson.
Kaibab ... Williams.
Prescott . .. | Prescott.
TONO . .. | Phoenix.

NEW MEXICO ..uoiiiiiiiiiiiciiice Carson ... Taos.
Cibola .. Albuguerque.
Gila ........ Silver City.
Lincoln ... Alamogordo.
Santa Fe Santa Fe.

Region 4, Intermountain Region (Regional Forester, 324 25th
St., Ogden, UT 84401):

1dAN0 ..o BOISE ..o . | Boise.
Caribou (Cache-Idaho portion) .................. Pocatello.
Challis .......cccceovnienns Challis.
Payette . McCall.
Salmon Salmon.
Sawtooth Twin Falls.
Targhee St. Anthony.

Nevada ........cccoiiiiii Humboldt ... Elko.

Toiyabe, except the Lake Tahoe basin | Sparks.
management unit.

ULah Ashley ... .| Vernal.
Dixie ...... Cedar City.
Fishlake Richfield.
Manti-La Sal Price.
Uinta .o ... | Provo.
Wasatch (Cache-Utah portion) Salt Lake City.

WYOMING .o Bridger-Teton Jackson.

Region 5, Pacific Southwest Region (Regional Forester, 630
Sansome St., San Francisco, CA 94111):

CalifOrMIA .o Angeles Arcadia.
Cleveland San Diego.
Eldorado, except the Lake Placerville.

management unit.
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NATIONAL FORESTS BY REGION—Continued

State in which forest is located

National forest administration unit

Headquarters lo-
cation of forest

Region 6, Pacific Northwest Region (Regional Forester, 333
S.W. 1st Avenue, P.O. Box 3623, Portland, OR 97208):
Oregon ... RN . . RN

Washington

Region 8, Southern Region (Regional Forester, 1720 Peachtree
Rd. NW., Atlanta, GA 30367):
Alabama ..

Arkansas .

Florida

Georgia ..
Kentucky ..
Louisiana

Mississippi

North Carolina

Puerto Rico .
South Carolina
Tennessee
Texas ...

Virginia ..
Region 9, Eastern Region (Regional Forester, 310 West Wis-
consin Ave., Milwaukee, WI 53203):
lllinois R
Indiana and Ohio .
Michigan .

supervisor
INYO i Bishop.
Klamath Yreka.
LasSen ... Susanville.
Los Padres .. Goleta.
Mendocino .. Willows.
Modoc .. Alturas.
Plumas .. Quincy.
San Bernardino . San Bernardino.
Sequoia Porterville.
Shasta-Trinity .... Redding.
Sierra ... Fresno.
Six Rivers Eureka.
Stanislaus (Calaveras Bigtree) .. ... | Sonora.
Tahoe, except the Lake Tahoe basin | Nevada City.
management unit.
Lake Tahoe basin management unit (por- | South Lake
tions of Toiyabe, Eldorado, and Tahoe Tahoe (head-
National Forests). ed by an ad-

Deschutes ...
Fremont
Malheur .
Mount Hood ...
Ochoco ..
Rogue River ...
Siskiyou
Siuslaw .
Umatilla .
Umpqua
Wallowa-Whitman
Willamette
Winema ...
Colville ..
Gifford Pinchot
Mount Baker-Snoqualmie .

Okanogan
Olympic .
Wenatchee

National forests in Alabama (Wiliam B.
Talladega,

Bankhead,

Tuskegee).
Ouachita
Ozark-St. Francis .
National forests in Florida (Apalachicola,

Ocala, Osceola).
Chattahoochee-Oconee .

Conecuh,

Daniel Boone

Kisatchie .......ccoovviciiiiiiicccccc

National Forests in Mississippi (Bienville,
Delta, De Soto, Holly Springs,

Homochitto, Tombigbee).
National forests in North Carolina (Cro-

atan, Nantahala, Pisgah, Uwharrie).
Caribbean ...
Francis Marion and Sumter .
Cherokee
National forests in Texas (Angelina, Davy

Crockett, Sabine, Sam Houston).
George Washington-Jefferson

Shawnee
Wayne-Hoosier .
Hiawatha
Huron-Manistee

ministrator).

Bend
Lakeview.
John Day.
Gresham.
Prineville.
Medford.
Grants Pass.
Corvallis.
Pendleton.
Roseburg.
Baker.
Eugene.
Klamath Falls.
Colville.
Vancouver.
Mountain Ter-
race.
Okanogan.
Olympia.
Wenatchee.

Montgomery.

Hot Springs.
Russellville.
Tallahassee.

Gainesville.
Winchester.
Pineville.
Jackson.

Asheville.

Rio Piedras, PR.
Columbia.
Cleveland.
Lufkin.

Roanoke.

Harrisburg.
Bedford, IN.
Escanaba.
Cadillac.
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NATIONAL FORESTS BY REGION—Continued

Headquarters lo-
State in which forest is located National forest administration unit cation of forest
supervisor
[©]16: 17 L . | Ironwood.
Minnesota .... CRIPPEWA ..o Cass Lake.
Superior . | Duluth.
Missouri Mark TWain .....cocoovvevniiiiiccee Rolla.
New Hampshire and Maine White Mountain Laconia, NH.
Pennsylvania .. Allegheny ........ Warren.
Vermont ....... Green Mountain .. Rutland.
West Virginia Monongahela .. Elkins.
Wisconsin Chequamegon Park Falls.
Nicolet Rhinelander.
Region 10, Alaska Region (Regional Forester, Federal Office
Bldg., P.O. Box 21628, Juneau, AK 99802-1628):
ALBSKA .. Chugach ....cocoociiiiic e Anchorage.
Tongass:.
Chatham area .... Sitka.
Ketchikan area Ketchikan.
Sitkine area Petersburg.

FOREST AND RANGE EXPERIMENT STATIONS,
LABORATORIES, AND INSTITUTES NAME OF
UNIT AND HEADQUARTERS OF DIRECTOR

North  Central Research  Station—1995
Folwell Avenue, St. Paul, MN 55108.

Northeastern Research Station—100
Matsonford Road, 5 Radnor Corporate Cen-
ter, Suite 200, P.O. Box 6775, Radnor, PA
19087-4585.

Pacific Northwest Research Station—333
S.W. 1st Avenue, P.O. Box 3890, Portland,
OR 97208-3890.

Pacific Southwest Research Station—800 Bu-
chanan Street, West Building, Albany, CA
94710-0011.

Rocky Mountain Research Station—240 West
Prospect Street, Fort Collins, CO 80526-
2098.

Southern Research Station—200 Weaver Bou-
levard, P.O. Box 2680, Asheville, NC 28802.

LABORATORY

Forest Products Laboratory—One Gifford
Pinchot Drive, Madison, WI 53705-2398.

INSTITUTE

International Institute of Tropical For-
estry—Call Box 25000, UPR Experimental
Station Grounds, Rio Piedras, Puerto Rico
00928-2500.

STATE AND PRIVATE FORESTRY AREA OFFICE

Director, Northeastern Area—100 Matsonford
Road, P.O. Box 6775, Radnor, PA 19087-4585.
NOTE: In Regions 1 through 8 and 10, State

and Private Forestry activities are directed

from Regional headquarters.

[41 FR 24350, June 16, 1976, as amended at 42
FR 32230, June 24, 1977; 42 FR 40438, Aug. 10,
1977; 43 FR 27190, June 23, 1978; 44 FR 5660,
Jan. 29, 1979; 62 FR 33366, 33367, June 19, 1997]

Subpart B—Functions and
Procedures

§200.3 Forest Service functions.

(a) Legislative authority. The basic
laws authorizing activities of the For-
est Service are set forth in the U.S.C.
in title 7 (Agriculture), chapters 14, 17,
33, 55, 59, and 61; title 16 (Conservation),
chapters 2, 3, 4, 5C, 6, 23, 27, 28, 30, 36,
and 37; title 29 (Labor), chapter 17; and
title 43 (Public Lands), chapters 22 and
35.

(b) Work of the Forest Service. Under
delegated authority from the Secretary
of Agriculture, the broad responsibil-
ities of the Forest Service are:

(1) Leadership in forestry. The Forest
Service provides overall leadership in
forest and forest-range conservation,
development, and use. This involves de-
termination of forestry conditions and
requirements, and recommendations of
policies and programs needed to keep
the Nation’s private and public lands
fully productive.

(2) National Forest System administra-
tion. (i) The Forest Service administers
and manages the National Forest Sys-
tem lands in accordance with the Mul-
tiple-Use Sustained-Yield Act of June
12, 1960 (16 U.S.C. 528-531); the Forest
and Rangeland Renewable Resources
Planning Act of August 17, 1974 (16
U.S.C. 1600-1614); and the National For-
est Management Act of October 22, 1976
(16 U.S.C. 472a, 476, 500, 513-516, 521b;
576b, 1600-1602, 1604, 1606, 1608-1614).
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(ii) The National Forest System com-
prises about 188 million acres of land in
the National Forests, National Grass-
lands, and other areas which have been
transferred to the Forest Service for
administration. On these public lands:

(A) Forestry methods are applied in
growing and harvesting timber,

(B) Forage is scientifically managed
for the use of domestic livestock whose
numbers are kept in balance with the
carrying capacity of the range,

(C) Wildlife habitat and species are
managed,

(D) Watersheds are managed to safe-
guard the water supply and stabilize
streamflow,

(E) Recreation resources are man-
aged for public enjoyment and benefit,

(F) Many forms of land and resource
use are granted under permit or lease,
and

(G) Physical and resource improve-
ments needed to develop, protect, and
use all resources are built and main-
tained.

(3) Cooperative forestry. The Forest
Service carries out cooperative for-
estry programs for public benefit
through programs initiated by State,
county, and other Federal agencies in
accordance with the Cooperative For-
estry Assistance Act of July 1, 1978 (16
U.S.C. 2101-2111). These programs are
directed at the protection, develop-
ment, and sustained production of all
forestry resources, both public and pri-
vate.

(4) Forest research. The Forest Service
conducts research on problems involv-
ing protection, development, manage-
ment, renewal, and continuous use of
all resources, products, values, and
services of forest lands in accordance
with the Forest and Rangeland Renew-
able Resources Research Act of June
30, 1978 (16 U.S.C. 1641-1647). Research is
conducted on:

(i) Forest and range management, in-
cluding the five basic resources of tim-
ber, forest soil and water, range forage,
wildlife and fish habitat, and forest
recreation,

(ii) Forest protection from fire, in-
sects, and disease,

(iii) Forest products and engineering,
and

10
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(iv) Forest resource economics in-
cluding forest survey, forest econom-
ics, and forest products marketing.

[44 FR 37505, June 27, 1979]

§200.4 Administrative issuances.

(a) The regulations of the Secretary
of Agriculture governing the protec-
tion and administration of National
Forest System lands and other pro-
grams of the Forest Service are set
forth in Chapter 2 of Title 36 of the
Code of Federal Regulations.

(b) Administrative policy, procedure,
and guidance to Forest Service em-
ployees for the conduct of Forest Serv-
ice activities are issued as directives,
or through correspondence, by the of-
fice of the Chief of the Forest Service
and by the field officers listed in §200.2.

(1) Directives are issued through the
Forest Service Directive System,
which is comprised of the Forest Serv-
ice Manual and related Forest Service
Handbooks. The Directive System codi-
fies the agency’s policy, practice, and
procedure affecting more than one unit
and the delegations of continuing au-
thority and assignment of continuing
responsibilities; serves as the primary
administrative basis for the internal
management and control of all pro-
grams; and is the primary source of ad-
ministrative direction to Forest Serv-
ice employees.

(2) In contrast to direction issued
through the Directive System, guid-
ance issued to one or more organiza-
tional units through letters and memo-
randa relate to decisions or interpreta-
tions on specific activities, cases, or in-
cidents or to other matters of agency
business, especially those matters of
short-term duration or immediate in-
terest.

(c) Forest Service Directive System
issuances are published under dele-
gated authority as follows:

(1) The Forest Service Manual and
Forest Service Handbook issuances to
all Forest Service units are published
by the Office of the Chief.

(2) Forest Service Manual and Forest
Service Handbook issuances may be
supplemented as needed for field office
use by a Regional Forester, a Regional
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Special Agent in Charge of Law En-
forcement and Investigations, a Re-
search Station Director, the Inter-
national Institute for Tropical For-
estry Director, the Area Director, or a
Forest Supervisor.

(d) Guidance issued through letters
and memoranda must be issued in ac-
cordance with signing authorities dele-
gated through issuances to the Forest
Service Directive System.

(e) An alphabetical index of the con-
tents of the Forest Service Manual and
related Forest Service Handbooks is
published in Forest Service Handbook
1109.11, Directive System User Guide.
The index contains a listing of all Se-
ries, Titles, and Chapters in the Forest
Service Manual and a listing of all For-
est Service Handbooks in the Directive
System.

(f) Forest Service Handbook 6209.11,
Records Management Handbook, out-
lines and indexes the filing system for
all correspondence and other records.

(g) Forms and reports used by the
agency are listed in, and instructions
for their use are issued throughout, the
Forest Service Directive System and
are collated in Forest Service Hand-
book 1309.14, Information Require-
ments Handbook.

[62 FR 33367, June 19, 1997]

§200.5 Indexes.

Publication of the indexes described
in §200.4 is deemed both unnecessary
and impractical because of the large
volume of material involved. However,
copies of the indexes are available for
public review in the Forest Service
headquarters office in Washington, DC,
and at field offices listed under
§200.2(d). The Forest Service will pro-
vide copies of any index upon request
at a cost not to exceed the direct cost
of duplication.

[40 FR 12790, Mar. 21, 1975. Redesignated at 62
FR 13540, Mar. 21, 1997]

§200.6 Information available; inspec-
tion, copying, and charges.

(a) In accordance with 5 U.S.C. 552(a)
and 7 CFR 1.2, the Forest Service shall
make available for public inspection
and copying all published or unpub-
lished directives, forms, records, and
final opinions, including concurring or

11
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dissenting opinions and orders made in
the adjudication of cases. Charges for
information requested from the Forest
Service are set out in paragraph (d) of
this section and vary according to the
type of information requested.

(b) Information made available pur-
suant to paragraph (a) of this section
may be obtained at the Office of the
Chief, or the office of any Regional
Forester, Research Station Director,
Area Director, Institute Director, For-
est Supervisor, or District Ranger. The
addresses of these offices are set forth
in §§200.1 and 200.2. Forest Service per-
sonnel at these offices will assist mem-
bers of the public seeking Forest Serv-
ice records. However, Research Station
and Institute Directors and District
Rangers may not have all volumes of
the Forest Service Manual and Hand-
books. When the information requested
is not available at a given location, the
personnel where the request is received
will direct the requester to another of-
fice where the information may be ob-
tained.

(¢) Inspection and copying avail-
ability is as follows:

(1) Facilities for inspection and copy-
ing are available at the offices listed in
§§200.1 and 200.2, during established of-
fice hours for the particular location,
usually 8 a.m. to 5 p.m., Monday
through Friday. Copying facilities may
not be available at all Forest Service
offices.

(2) Requesters for information may
make copies of available information
without charge if they elect to bring
their own copy equipment to the appro-
priate offices listed in §§200.1 and 200.2.

(3) Requesters should make prior ar-
rangements for using agency copying
facilities or for bringing in copying
equipment and, in the later case,
should get advance approval from the
office.

(d) Any request for information pur-
suant to the provisions of the Freedom
of Information Act must be submitted
in accordance with §§200.7 and 200.8.
The Forest Service charges a fee for
copies of records not generally made
available to the public but released
pursuant to a FOIA request in accord-
ance with a schedule of fees established
by the Department of Agriculture at 7
CFR Part 1, Subpart A, Appendix A.
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These fees do not apply to information
that is generally and routinely made
available to the public upon request,
such as recreational brochures, pam-
phlets, maps, and technical guides as
well as agency directive issuances. Sep-
arate charges for such general informa-
tion are established in the agency’s Di-
rective System (§200.4). For example,
some pamphlets and small segments of
the Forest Service Manual and Hand-
book may be provided at no cost, but
maps of the National Forest System
and larger sections of the Manual and
Handbook are available for a charge.
Current charges are explained at the
time the request is made.

[62 FR 13540, Mar. 21, 1997]

§200.7

Requests for records and the proc-
essing of those records are governed by
the rules at 7 CFR 1.6. Agency officials
are authorized to receive and act on re-
quests for records as follows:

(a) The Regional Forester, Regional
Special Agent in charge, Research Sta-
tion Director, Area Director, and Insti-
tute Director at the field locations and
addresses listed in §200.2; the Director
of Law Enforcement and Investiga-
tions, other Staff Directors, or other
officials whom the Chief may author-
ize, located in the Washington Office,
are authorized to receive requests for
such records, to make determinations
regarding whether records exist, and to
grant or deny requests for records ex-
empt from disclosure under the provi-
sions of 5 U.S.C. 552(b).

(b) Each of the officials listed in
paragraph (a) of this section also is au-
thorized to take the following actions:

(1) Extend the 10-day administrative
deadline for reply pursuant to 7 CFR
1.14;

(2) Make discretionary releases pur-
suant to 7 CFR 1.17(b) of records ex-
empt from mandatory disclosure;

(3) Deny records pursuant to 5 U.S.C.
552(b); and

(4) Make determinations regarding
the charges of fees pursuant to 7 CFR
1.8(a).

[62 FR 33368, June 19, 1997, as amended at 63
FR 53811, Oct. 7, 1998]

Request for records.
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§200.8 Appeals.

(a) Appeals from denials of requests
submitted under §200.7 shall be sub-
mitted in accordance with U.S. Depart-
ment of Agriculture rules at 7 CFR
part 1, subpart A, and the appendix to
subpart A to the Chief, Forest Service,
U.S. Department of Agriculture, Audi-
tors Building, 14th and Independence
Avenue, S.W., P.O. Box 96090, Wash-
ington, DC 20090-6090.

(b) The Chief, or other official to
whom such authority is delegated,
shall determine whether to grant or
deny the appeal and make all necessary
determinations relating to an exten-
sion of the 20-day administrative dead-
line for reply, discretionary release of
records exempt from mandatory disclo-
sure under 5 U.S.C. 552(b), and charging
the appropriate fees, pursuant to U.S.
Department of Agriculture rules at 7
CFR part 1, subpart A, and the appen-
dix to subpart A.

(c) The Forest Service Freedom of In-
formation Act/Privacy Act Officer
must review all proposed responses to
appeals prior to signature.

[63 FR 53812, Oct. 7, 1998, as amended at 63 FR
60049, Nov. 6, 1998]

§200.12 Land status and title records.

(a) Land Status Records System. The
Land Status Records System is the of-
ficial, permanent repository for all
agency realty records and land title
documents for National Forest System
lands. It includes an automated data-
base which contains an accurate ac-
count of: acreage, condition of title,
administrative jurisdiction, rights held
by the United States, administrative
and legal use restrictions, encum-
brances, and access rights on land or
interests in land in the National Forest
System.

(1) Components. The system shall in-
clude, but is not limited to, the fol-
lowing components:

(i) A current and accurate Land Sta-
tus Atlas for each National Forest, Na-
tional Grassland, and other proclaimed
or designated administrative unit,
which shall graphically portray on
maps keyed to a tabular summary the
following categories of information:
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(A) Jurisdiction of and condition of
title to lands administered as part of
the National Forest System.

(B) AIll encumbrances on National
Forest System lands.

(C) All partial interests administered
by the Forest Service on other lands.

(D) All use restrictions, withdrawals,
and special designated areas on Na-
tional Forest System lands.

(E) The acreage of National Forest
System lands, including riparian lands.

(ii) A master Land Status File, from
which the agency data for the Atlas is
derived and which includes the fol-
lowing:

(A) Discrete title files of each land-
ownership adjustment.

(B) The original authorizing docu-
ments establishing or adjusting Na-
tional Forest System lands and inter-
ests therein.

(C) Withdrawals, use restrictions, and
special designated areas on National
Forest System lands.

(D) Other information as deemed nec-
essary.

(iii) Such reporting systems as are
needed to provide title or status re-
ports.

(2) Display of Information. Informa-
tion in the system may be collected
and maintained in narrative, graphic,
tabular, or other form and may be en-
tered into and maintained in auto-
mated systems as well as produced in
paper form in accordance with such ad-
ministrative direction as the Chief of
the Forest Service or Regional For-
esters may establish.

(b) Availability. A Land Status Atlas
shall be maintained at each National
Forest administrative unit or subunit,
such as Ranger Districts or National
Recreation Area offices. Each Regional
Office shall maintain copies of the
Atlas for all National Forests within
that Region. Related land title and re-
alty records for each National Forest
System unit shall be maintained at the
administrative headquarters of that
unit. The Land Status Atlas and such
title and realty records as are held at
an administrative unit shall be avail-
able for public inspection.

[56 FR 29181, June 26, 1991, as amended at 59
FR 2987, Jan. 20, 1994]
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PART 211—ADMINISTRATION

Subpart A—Cooperation

Sec.

211.1-211.2 [Reserved]

211.3 Cooperation with State officers.

211.4 Cooperation for fire prevention and
control.

211.5 Emergency fire suppression assistance.

Subpart B—Appeal of Decisions
Concerning the National Forest System

211.16 Appeal of resource recovery and reha-
bilitation decisions resulting from nat-
ural catastrophes.

211.17 Appeal of decisions to reoffer re-
turned or defaulted timber sales on Na-
tional Forests.

211.18 Appeal of decisions of forest officers.

AUTHORITY: 16 U.S.C. 472, 498, 551.

Subpart A—Cooperation
§§211.1-211.2 [Reserved]

§211.3 Cooperation with State officers.

All forest officers will cooperate with
State officials, insofar as practicable,
to enforce State fire, game, and health
laws. They are authorized to accept ap-
pointments, without compensation, as
deputy State fire wardens, game war-
dens, and/or health officers whenever in
the judgment of the Chief of the Forest
Service the performance of the duties
required by these offices will not inter-
fere with their duties as Federal forest
officers.

[1 FR 1261, Aug. 15, 1936]

§211.4 Cooperation for fire prevention
and control.

The Forest Service shall, whenever
possible, and is hereby authorized to
enter into such agreements with pri-
vate owners of timber, with railroads,
and with other industrial concerns op-
erating in or near the national forests
as will result in mutual benefit in the
prevention and suppression of forest
fires: Provided, That the service re-
quired of each party by such agree-
ments shall be in proportion to the
benefits conferred.

[1 FR 1261, Aug. 15, 1936]
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§211.5 Emergency fire suppression as-
sistance.

(a) Definitions. For the purpose of this
subpart these definitions apply:

(1) Prescribed fire means a fire burn-
ing under a set of specified conditions
which will accomplish certain planned
resource management objectives.

(2) Escaped prescribed fire means a
prescribed fire which has either exceed-
ed the prescription or has rekindled
after it has been declared to be out.

(b) In the absence of a written recip-
rocal agreement with any fire organi-
zation or in situations outside the
scope of an agreement, the Forest
Service is authorized to render emer-
gency assistance in suppressing fires
and in preserving life and property
from the threat of fire within the vicin-
ity of Forest Service fire protection fa-
cilities under the following conditions:

(1) If a prescribed fire initiated on
lands administered by the Forest Serv-
ice escapes onto lands not administered
by the Forest Service, the Forest Serv-
ice may commit personnel, materials,
and equipment without reimbursement
or consideration of the fire’s con-
tinuing threat to National Forest Sys-
tem lands or resources.

(2) When requested, the Forest Serv-
ice may commit personnel, materials,
and equipment on a reimbursable basis
on lands not administered by the For-
est Service without regard to the fire’s
threat to National Forest System lands
or resources.

[48 FR 44537, Sept. 29, 1983]

§211.6 Cooperation in forest investiga-
tions or the protection, manage-
ment, and improvement of the Na-
tional Forest System.

(a) Purpose and scope. Forest Service
officers, when engaged in cooperative
activities otherwise authorized, may
receive monies from cooperators only
for cooperative work in forest inves-
tigations or for the protection, man-
agement, and improvement of the Na-
tional Forest System and only in ac-
cordance with written cooperative
agreements. Management of the Na-
tional Forest System may include such
work as planning, analysis, and related
studies, as well as resource activities.

(b) Reimbursements. Agency expendi-
tures for work undertaken in accord-
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ance with this section may be made
from Forest Service appropriations
available for such work, with subse-
quent reimbursement from the coop-
erator, in accordance with established
written agreements. Forest Service of-
ficers shall issue written bills for col-
lection for cooperator reimbursement
payments within the same fiscal year
as Forest Service expenditures.

(c) Bonding. Each written agreement
involving a non-Government coopera-
tor’s total contribution of $25,000 or
more to the Forest Service on a reim-
bursable basis, must include a provi-
sion requiring a payment bond to guar-
antee the cooperator’s reimbursement
payment. Acceptable security for a
payment bond includes Department of
the Treasury approved corporate sure-
ties, Federal Government obligations,
and irrevocable letters of credit. For
the purposes of this section, a non-Gov-
ernment cooperator is an entity that is
not a member, division, or affiliate of a
Federal, State, or local government.

(d) Avoiding conflict of interest. Forest
Service officers shall avoid acceptance
of contributions from cooperators when
such contributions would reflect unfa-
vorably upon the ability of the Forest
Service to carry out its responsibilities
and duties. Forest Service officers
shall be guided by the provisions of 18
U.S.C. parts 201-209, 5 CFR part 2635,
and applicable Department of Agri-
culture regulations, in determining if a
conflict of interest or potential con-
flict of interest exists in a proposed co-
operative effort. Forest Service ethics
officials or the designated Department
of Agriculture ethics official should be
consulted on conflict of interest issues.

[64 FR 60678, Nov. 8, 1999]

Subpart B—Appeal of Decisions
Concerning the National For-
est System

§211.16 Appeal of resource recovery
and rehabilitation decisions result-
ing from natural catastrophes.

(@) Purpose. These rules provide an
expedited and streamlined administra-
tive appeal process for decisions aris-
ing from recovery and rehabilitation
efforts on National Forest System
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lands and resources damaged in natural
catastrophes.

(b) Matters subject to appeal. The pro-
cedures established iIn this section
apply only to initial written decisions
concerning resource removal, recovery,
and rehabilitation activities resulting
from natural catastrophes, such as for-
est fires, insect and disease epidemics,
floods, winds, and earthquakes, that re-
sult from documentation required by
the National Environmental Policy Act
and its implementing regulations, poli-
cies, and procedures. Notice of the de-
cisions appealable under this section
and made after the effective date of
this regulation shall be published in a
local newspaper of general circulation
immediately following the documenta-
tion referenced above. Subsequent im-
plementing decisions, such as adver-
tising timber salvage sales and/or
awarding contracts, are not appealable
under this section or 36 CFR 211.18.

(c) Who may appeal. The process set
forth in this section is available to any
individual or organization wishing to
appeal a decision arising from resource
removal, recovery, and rehabilitation
activities resulting from natural catas-
trophe.

(d) Who may comment. Any person or
organization interested in an appeal of
a decision under this subpart may sub-
mit written comments to the Review-
ing Officer for inclusion in the record.

(e) Levels of appeal. One level of ad-
ministrative appeal is available.

(1) Appeals of decisions subject to the
procedures of this section made by a
District Ranger shall be filed with the
Forest Supervisor.

(2) Appeals of decisions subject to the
procedures of this section made by a
Forest Supervisor shall be filed with
the Regional Forester.

(f) Filing procedures. (1) To appeal a
decision under this section. an appel-
lant must file a written notice of ap-
peal with the Reviewing Officer. If an
appellant wishes to request a stay of
implementation of the decision, the re-
quest must accompany the notice of
appeal and be made in accordance with
paragraph (i) of this section. The appel-
lant must simultaneously provide a
copy of the notice of appeal and any
stay request to the Forest officer mak-
ing the initial decision.
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(2) All notices of appeal must be filed
within 30 days of publication of the no-
tice of decision.

(g9) Extensions of time. There shall be
no extension of the time periods speci-
fied in this section for either an appel-
lant or the Forest Service.

(h) Content of notice of appeal. Parties
appealing a decision under this section
must include the following information
in the written notice of appeal:

(1) The specific activity being ap-
pealed;

(2) The date notice of the decision
was published;

(3) The Forest Officer who made the
decision;

(4) How the appellant is affected by
the decision; and

(5) The relief desired.

(i) Stays. (1) To request a stay, the
appellant must:

(i) File a written request with the
Reviewing Officer at the time the ap-
peal is filed, simultaneously providing
a copy to the Forest officer who made
the initial decision in question.

(ii) Provide a written justification of
the need for a stay, which includes a
description of the specific activities to
be stayed, and specific reasons why the
stay should be granted, including:

(A) Harmful site-specific impacts or
effects on resources in the area af-
fected by the activity; and

(B) How the cited effects and impacts
would prevent a meaningful decision on
the merits.

(2) The Reviewing Officer shall rule
on a stay request no later than 10 cal-
endar days from receipt.

(i) If a stay is granted, the stay shall
specify the activities to be stopped, du-
ration of the stay, and reasons for
granting the stay.

(ii) If a stay is denied in whole or in
part, the decision shall specify the rea-
sons for the denial.

(iii) A copy of the stay decision shall
be sent to the appellant and the Forest
Officer who made the initial decision.

(iv) A Reviewing Officer’s decision on
a stay is not subject to further appeal
or review.

(J) Review procedures. (1) The Review-
ing Officer shall determine if the no-
tice of appeal has been timely filed. In
the event of question, legible post-
marks will be considered evidence of
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timely filing. Where postmarks are il-
legible, the Reviewing Officer shall
rule on the timely receipt of the notice
of appeal. If the appeal is untimely, the
Reviewing Officer will immediately
dismiss the appeal and notify the For-
est Officer making the initial decision
and the appellant.

(2) Upon receipt of a copy of the no-
tice of appeal, the Forest Officer mak-
ing the decision shall assemble the rel-
evant decision documents and perti-
nent records and transmit them to the
Reviewing Officer within 15 calendar
days.

(3) In transmitting the decision docu-
mentation to the Reviewing Officer,
the Forest Officer shall indicate how
and specifically where the appellant’s
issues are addressed. Where time per-
mits, the Forest Officer may also re-
spond briefly to issues raised in the no-
tice of appeal. A copy of the trans-
mittal letter shall be provided to the
appellant(s).

(4) The record on which the Review-
ing Officer shall conduct a review con-
sists of the notice of appeal, any other
written comments received, the official
documentation prepared by the Forest
Officer making the initial decision, and
any related correspondence, including
additional information requested by
the Reviewing Officer.

(5) The review record is available for
public inspection.

(k) Requests for additional information.
At any time during the appeal, the Re-
viewing Officer may request additional
information from an appellant, the
Forest Officer making the initial deci-
sion, or anyone who has submitted
written comments. In addition, the Re-
viewing Officer may discuss issues re-
lated to the appeal with the Forest Of-
ficer making the initial decision, ap-
pellants, or affected parties.

(I) Decision. (1) The Reviewing Officer
shall issue a final decision on the ap-
peal, in writing, within 90 days of the
Reviewing Officer’s receipt of the no-
tice of appeal, with a copy to anyone
submitting comments.

(2) The Reviewing Officer’s decision
shall either affirm or reverse the origi-
nal decision in whole or in part and in-
clude the reason(s) for the decision.
The Reviewing Officer’s decision may
include instructions for further action
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by the Forest Officer making the ini-
tial decision.

(3) The Reviewing Officer’s decision
is the final administrative decision of
the Department of Agriculture and
that decision is not subject to further
review under this section or any other
appeal regulation.

(m) Dismissal. (1) A Reviewing Officer
shall dismiss an appeal without deci-
sion on the merits when:

(i) The appeal is not received within
the time specified in paragraph (f) of
this section;

(i) The requested relief cannot be
granted under existing facts, law or
regulation;

(iii) The notice of appeal does not
meet the requirements of paragraph (h)
of this section;

(iv) The appellant withdraws the ap-
peal; or

(v) The Forest Officer making the
initial decision withdraws that deci-
sion.

(2) A Reviewing Officer’s decision to
dismiss is not subject to further appeal
or review.

(3) A Reviewing Officer shall give
written notice of a dismissal to the ap-
pellant and Forest Officer whose initial
decision or appeal decision is being ap-
pealed.

(n) Continuance. Provisions of 36 CFR
211.18 will remain in effect for appeals
of decisions concerning activities that
result from natural catastrophes filed
prior to May 13, 1988.

(o) Applicability and effective date. The
procedures of this section shall not
apply to any appeal received after Feb-
ruary 22, 1989.

[53 FR 17032, May 13, 1988, as amended at 54
FR 3357, Jan. 23, 1989]

§211.17 Appeal of decisions to reoffer
returned or defaulted timber sales
on National Forests.

(@) Purpose. These rules provide an
expedited and streamlined administra-
tive appeal process for decisions to
reoffer sales of timber that were re-
turned to the Government under the
provisions of the Federal Timber Con-
tract Modification Payment Act of 1984
(16 U.S.C. 618) or that were defaulted by
the purchaser.

(b) Matters subject to appeal. The pro-
cedures established in this section
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apply only to decisions to reoffer tim-
ber sales resulting from returned or de-
faulted timber sale contracts. Imple-
menting decisions, such as advertising
and/or awarding a reoffered sale, made
subsequent to the initial decision to
reoffer a returned or defaulted sale are
not appealable under this section or 36
CFR 211.18.

(c) Notice requirements. (1) Notice of
decisions appealable under this section
and made after April 22, 1988, shall be
published in a local newspaper of gen-
eral circulation and also shall be pro-
vided in writing to parties to written
instruments issued by the Forest Serv-
ice who are known to be affected by the
decision, as well as to any other inter-
ested persons or organizations who
have requested notification of the spe-
cific decision.

(2) If the sale that is the subject of an
appeal has been bid upon or awarded,
the Reviewing Officer shall imme-
diately notify the apparent high bidder
or sale awardee of the appeal and the
opportunity to comment as provided
for in paragraph (f) of this section.

(d) Who may appeal. The process set
forth in this section is available to:

(1) Any individual or organization
who, following publication of the in-
terim rule at 36 CFR 211.17 on January
28, 1988, submitted a timely Notice of
Appeal on a decision to reoffer a sale of
returned or defaulted timber.

(2) Any other individual or organiza-
tion wishing to appeal a decision made
prior to January 28, 1988, to reoffer a
sale of returned or defaulted timber.

(3) Except as provided in paragraph
(e) of this section, any individual or or-
ganization may appeal a decision made
after January 28, 1988, to reoffer timber
resulting from returned or defaulted
timber sales.

(e) Who may not appeal. The process
set forth in this section is not available
to the defaulting purchaser of the
original timber sale that is being or
has been reoffered.

(f) Who may comment. Any person or
organization interested in an appeal of
a decision under this subpart may sub-
mit written comments to the Review-
ing Officer for inclusion in the record.

(g) Levels of appeal. For decisions to
reoffer timber sales made after October
30, 1986, one level of administrative ap-
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peal is available. For decisions to
reoffer timber sales made prior to Oc-
tober 30, 1986, two levels of administra-
tive appeal are available; the second
level being to the next higher adminis-
trative level.

(1) Appeals of decisions to reoffer
timber sales made by a District Ranger
shall be filed with the Forest Super-
visor.

(2) Appeals of decisions to reoffer
timber sales made by a Forest Super-
visor shall be filed with the Regional
Forester.

(h) Filing procedures. To appeal a deci-
sion under this section, an appellant
must file a written notice of appeal
with the Reviewing Officer. If an appel-
lant wishes to request a stay of imple-
mentation of the decision, the request
must accompany the notice of appeal
and be made in accordance with para-
graph (j) of this section. The appellant
must simultaneously provide a copy of
the notice of appeal and any stay re-
quest to the Forest officer making the
initial decision to reoffer.

(1) For appeals filed pursuant to
paragraph (d)(1) of this section, the no-
tice of appeal must have been sub-
mitted by February 29, 1988.

(2) All notices of appeal pursuant to
paragraph (d)(2) of this section must be
submitted by May 23, 1988.

(3) All notices of appeal pursuant to
paragraph (d)(3) of this section must be
filed within 30 days of publication of
the notice of decision, or from the date
of the written decision for those par-
ties pursuant to paragraph (c)(1) of this
section entitled to receive written de-
cision.

(i) Extensions of time. There shall be
no extension of the time periods speci-
fied in this section for either an appel-
lant or the Forest Service.

(J) Content of notice of appeal. Parties
appealing a decision to reoffer a sale
must include the following information
in the written notice of appeal:

(1) The timber sale being appealed;

(2) Either the decision date or the
date notice of the decision was pub-
lished;

(3) The Forest Officer who made the
decision;

(4) How the appellant is affected by
the decision;

(5) The relief desired; and
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(6) A description of environmentally
significant modifications or changed
circumstances which are alleged to
have occurred between when the initial
timber sale was offered and sold and
the date of the appeal on the decision
to reoffer the sale.

(k) Second level appeals. For appeals
to the second level filed pursuant to
paragraph (g) of this section, a notice
of appeal must be filed with the next
higher administrative level within 15
days from the date of the first level Re-
viewing Officer’s appeal decision. If the
first level Reviewing Officer is the For-
est Supervisor, the appeal is to the Re-
gional Forester. If the first level Re-
viewing Officer is the Regional For-
ester, the appeal is to the Chief. The
notice need only include the documents
submitted at the previous level, the
first level decision letter, and a state-
ment addressing why the appellant be-
lieves the Reviewing Officer’s decision
is erroneous. A copy of that statement
must be provided to the first level Re-
viewing Officer also. The first level Re-
viewing Officer may provide a response
to the notice of appeal to the second
level Reviewing Officer; and must send
a copy to the appellant. The review
will be based on the existing record
from the first level appeal, the second
level notice of appeal, and any response
by the first level Reviewing Officer. A
decision shall be issued within 45 days
after receiving the notice of appeal.

(I) Stays. (1) To request a stay, the
appellant must:

(i) File a written request with the
Reviewing Officer at the time the ap-
peal is filed, simultaneously providing
a copy to the Forest officer who made
the initial decision to reoffer the tim-
ber sale in question.

(ii) Provide a written justification of
the need for a stay, which includes a
description of the specific activities to
be stayed, and specific reasons why the
stay should be granted, including:

(A) Harmful site-specific impacts or
effects on resources in the area af-
fected by the reoffered timber sale; and

(B) How the cited effects and impacts
would prevent a meaningful decision on
the merits.

(2) The Reviewing Officer shall rule
on a stay request no later than 10 cal-
endar days from receipt.

18

36 CFR Ch. Il (7-1-00 Edition)

(i) If a stay is granted, the stay shall
specify the activities to be stopped, du-
ration of the stay, and reasons for
granting the stay.

(ii) If a stay is denied in whole or in
part, the decision shall specify the rea-
sons for the denial.

(iii) A copy of the decision shall be
sent to the appellant and the Forest
Officer who made the initial decision
to reoffer.

(iv) A Reviewing Officer’s decision on
a stay is not subject to further appeal
or review.

(m) Review procedures. (1) The Re-
viewing Officer shall determine if the
notice of appeal has been timely filed.
In the event of question, legible post-
marks will be considered evidence of
timely filing. Where postmarks are il-
legible, the Reviewing Officer shall
rule on the timely receipt of the notice
of appeal. If the appeal is untimely, the
Reviewing Officer will immediately
dismiss the appeal and notify the For-
est officer making the initial decision
and the appellant.

(2) Upon receipt of a copy of the no-
tice of appeal, the Forest Officer mak-
ing the decision to reoffer a sale shall
assemble the relevant decision docu-
ments and pertinent records and trans-
mit them to the Reviewing Officer
within 15 calendar days.

(3) In transmitting the decision docu-
mentation to the Reviewing Officer,
the Forest Officer shall indicate how
and specifically where the appellant’s
issues are addressed. Where time per-
mits, the Forest Officer may also re-
spond briefly to issues raised in the no-
tice of appeal. A copy of the trans-
mittal letter shall be provided to the
appellant(s).

(4) The record on which the Review-
ing Officer shall conduct a review con-
sists of the notice of appeal, any other
written comments received, the official
documentation prepared by the Forest
Officer making the initial decision to
reoffer, and any related correspond-
ence, including additional information
requested by the Reviewing Officer.

(5) The review record is open to pub-
lic inspection.

(n) Requests for additional information.
At any time during the review, the Re-
viewing Officer may request additional
information from an appellant, the
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Forest officer making the initial deci-
sion to reoffer, or anyone who has sub-
mitted written comments. In addition,
the Reviewing Officer may discuss
issues related to the appeal with the
Forest officer making the initial deci-
sion to reoffer, appellants, or those re-
ceiving notice pursuant to paragraph
(c) of this section, as needed to clarify
information submitted or to seek reso-
lution of the issues in question.

(o) Decision. (1) The Reviewing Officer
shall issue a final decision on the ap-
peal, in writing, within 90 days of the
Reviewing Officer’s receipt of the no-
tice of appeal, with a copy to any per-
son submitting comments.

(2) The Reviewing Officer’s decision
shall either affirm or reverse the origi-
nal decision in whole or in part and in-
clude the reason(s) for the decision.
The Reviewing Officer’s decision may
include instructions for further action
by the Forest Officer making the ini-
tial decision.

(3) The Reviewing Officer’s decision
is the final administrative decision of
the Department of Agriculture and
that decision is not subject to further
review under this section or any other
appeal regulation, except for appeals to
the second level filed pursuant to para-
graph (g) of this section.

(p) Dismissal. (1) A Reviewing Officer
shall dismiss an appeal without deci-
sion on the merits when:

(i) The appeal is not received within
the time specified in paragraph (h) of
this section;

(i) The requested relief cannot be
granted under existing facts, law or
regulation;

(iii) The notice of appeal does not
meet the requirements of paragraph (j)
or (k) of this section;

(iv) The appellant withdraws the ap-
peal; or

(v) The Forest Officer making the
initial decision to reoffer a sale with-
draws that decision.

(2) An appeal may be dismissed in
whole or in part if an appellant chal-
lenges a Decision Notice or Record of
Decision without referring to (i)
changed circumstances or (ii) environ-
mentally significant modifications
which are alleged to have occurred
after the initial timber sale was offered
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and the decision made to sell the tim-
ber.

(3) A Reviewing Officer’s decision to
dismiss is not subject to further appeal
or review.

(4) A Reviewing Officer shall give
written notice of dismissal to the ap-
pellant and Forest Officer whose initial
decision or appeal decision is being ap-
pealed.

(g) Applicability and effective date.
The procedures of this section shall not
apply to any decision signed on or after
September 13, 1991.

[53 FR 13265, Apr. 22, 1988; 53 FR 40730, Oct.
18, 1988, as amended at 56 FR 46550, Sept. 13,
1991]

§211.18 Appeal of decisions of forest
officers.

(a) Matters subject to appeal. (1) Deci-
sions of Forest Officers concerning the
National Forest System and not ex-
cluded in paragraph (b) of this section
are subject to appeal.

(2) Written notice of a decision shall
be provided to the party or parties to a
written instrument issued by the For-
est Service and affected by the deci-
sion, and to any other interested per-
son who has requested in writing noti-
fication of the specific decision.

(3) For other persons, notification of
a decision may be provided through
publication in a newspaper of general
circulation.

(b) Matters excluded from appeal under
this section. (1) Decisions appealable to
the Agriculture Board of Contract Ap-
peals, USDA, under 7 CFR part 24.

(2) Decisions involving Freedom of
Information Act denials under 7 CFR
part 1 or Privacy Act determinations
under 7 CFR 1.118.

(3) Decisions in which the jurisdic-
tion of another Government agency,
the Comptroller General, or a court su-
persedes that of the Department of Ag-
riculture, or decisions to provide advi-
sory, non-binding recommendations to
other agencies which have the final au-
thority to implement the recommenda-
tions in question.

(4) Decisions appealable under sepa-
rate administrative proceedings, in-
cluding, but not limited to, those under
36 CFR 228.14 (Minerals); 36 CFR
292.15(1) (Appeals, Sawtooth National
Recreation Area, Private Lands); 36
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CFR 223.117 (Administration of Cooper-
ative or Federal Sustained Yield
Units); 7 CFR 21.104 (Eligibility for Re-
location Payment or Amount); and 4
CFR part 21 (Bid Protests).

(5) Decisions pursuant to OMB Cir-
cular A-T76.

(6) Decisions concerning contracts
under the Federal Property and Admin-
istrative Services Act of 1949, as
amended.

(7) Decisions covered by the Contract
Disputes Act.

(8) Decisions
matters.

(9) Decisions where relief sought is
reformation of a contract or award of
monetary damages.

(10) Procedural decisions made under
this subpart, except those involving
stays and dismissals.

(11) Preliminary planning process de-
cisions made prior to completion of
final plans and guides prepared pursu-
ant to 36 CFR part 219 and 40 CFR parts
1500-1508.

(12) Decisions resulting from review
of previous decisions to terminate a
recreation residence permit.

(13) Decisions to reoffer timber from
returned or defaulted timber sales ap-
pealable under §211.17.

(14) Subsequent actions to advertise
and/or award a reoffered sale.

(15) Initial decisions arising from re-
covery and rehabilitation activities re-
sulting from natural catastrophes ap-
pealable under §211.16 of this subpart
and subsequent implementing deci-
sions, such as advertising timber sal-
vage sales and/or awarding contracts
made pursuant to such decisions.

(c) Filing procedures and timeliness. (1)
A notice of appeal of any initial deci-
sion must be filed with the Forest Offi-
cer who made the decision, known as
the Deciding Officer, within 45 days of
the date of the decision. A statement of
reasons to support the appeal, and any
request for an oral presentation must
also be filed within the 45-day period
for filing a notice of appeal unless an
extension is granted.

(2) A notice of appeal at the second
level must be filed within 30 days of
written decision. A statement of rea-
sons to support the appeal and any re-
quest for an oral presentation must ac-

involving personnel
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company any notice of appeal at the
second level.

(3) The period to appeal a decision
made according to 40 CFR 1505.2 shall
not end prior to the 30-day period pro-
vided for in 40 CFR 1506.10.

(4) When determining time of filing,
Reviewing Officers shall give prece-
dence to United States Postal Service
(USPS) postmarks over other evidence
of timely filing. Filing is defined as ei-
ther mailing or delivery of the appro-
priate documents. If documents are de-
livered by means other than the USPS,
date of receipt determines time of fil-
ing. If the date of mailing cannot be de-
termined from a legible USPS post-
mark, the Reviewing Officer may ac-
cept other evidence of timely filing.
Weekends or Federal holidays are in-
cluded in computing the time allowed
for filing, but when the filing time
would expire on a weekend or holiday,
the filing time is extended to the end of
the next business day.

(5) Questions on timeliness will be de-
cided by the Reviewing Officer.

(6) Decisions may be implemented
unless a stay is granted.

(d) Extensions. (1) Time for filing no-
tice of appeal may not be extended.

(2) Written requests for extensions to
request an oral presentation, to pre-
pare a statement of reasons, to provide
comments on the responsive state-
ment, and to submit comments fol-
lowing an oral presentation may be
granted by the Reviewing Officer for
good cause shown by the Applicant. A
decision will be made within 10 days of
receipt and written notification will be
provided.

(e) Notice of appeal content. The notice
must specifically identify the decision
being appealed, the decision date, the
Forest Officer who made the decision,
how the Appellant is affected by the
decision, and the relief desired.

(f) Levels of appeal. (1) The available
levels of appeal are in sequence accord-
ing to the National Forest System line
officer relationship. A decision made
within delegated authority by any offi-
cer who serves as staff to a line officer
listed below is considered a decision
made by the line officer. A procedural
decision cannot be appealed to a level
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higher than that available for the ini-
tial substantive decision from which
the procedural matter arises.

(i) Initial decisions of a District
Ranger may be appealed to the Forest
Supervisor, with second level appeal to
the Regional Forester.

(i) Initial decisions of a Forest Su-
pervisor may be appealed to the Re-
gional Forester, with second level ap-
peal to the Chief.

(iii) Initial decisions of a Regional
Forester may be appealed to the Chief.

(iv) Initial decisions of the Chief may
be appealed to the Secretary of Agri-
culture.

(2) Appeal decisions made by the
Chief will be sent to the Secretary
within one business day: The Secretary
may exercise discretion to review such
decisions, but will accept a notice of
appeal or petition only for initial deci-
sions made by the Chief.

(3) A notice of appeal of any initial
decision made by the Chief shall, with-
in 5 days of its receipt by the Chief, be
sent along with the relevant decision
to the Secretary for review at the Sec-
retary’s discretion. The appeal is
deemed denied if the Secretary takes
no action within 10 days of receiving
the appeal.

(4) Appeal decisions made by the
Chief may be implemented if the Sec-
retary, within 10 days of receipt, does
not exercise discretionary review.

(5) If the Secretary elects to review a
decision made by the Chief, the review
may be conducted based on the record
before the Chief, or under other proce-
dures the Secretary may deem appro-
priate, including the preparation of a
responsive statement.

(6) Decisions at the final level of re-
view constitute the final administra-
tive determination of the Department
of Agriculture.

(g9) Responsive statement. At each level
of appeal except for decisions of the
Chief, the Deciding Officer will, within
30 days of receiving a statement of rea-
sons, prepare a responsive statement
and send it to the parties to the appeal.
The responsive statement will respond
to Appellant’s reasons, and by specific
reference may incorporate documents
submitted by parties to the appeal. Ap-
pellants may, within 20 days from the
mailing date of the responsive state-
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ment, provide a concise reply. Upon re-
ceipt of such reply, or at the end of the
20-day period, whichever comes first,
the appeal record will be sent to the
Reviewing Officer.

(h) Stay of decision pending appeal. (1)
An appellant or intervenor may re-
quest a stay of decision at any time
while an appeal is pending.

(2) When a request to intervene is ac-
companied by a stay request, the Re-
viewing Officer shall first decide
whether to grant intervention. The 21-
day period for ruling on the stay re-
quest begins on the date intervention
is granted. The Reviewing Officer will
not rule on the stay request if inter-
vention is denied.

(3) In making a request for stay of de-
cision, an appellant or intervenor
must:

(i) File the request for stay and ac-
companying documents with the Re-
viewing Officer and simultaneously
provide a copy to the Deciding Officer.

(ii) Enclose a copy of the Notice of
Appeal or request for intervention, un-
less already submitted and acknowl-
edged.

(iii) As part of the request, provide a
written description of the specific
project(s), activity(ies), or other ac-
tion(s) to be stopped. The request must
state the specific reason(s) why the
stay should be granted in detail suffi-
cient to permit the Reviewing Officer
to evaluate and rule upon the stay re-
quest. Requesters’ description shall in-
clude:

(A) Specific effect(s) upon the re-
quester in site-specific terms of the
project(s), activity(ies), or other ac-
tion(s) to be stopped; (B) impacts or af-
fects to resources in the area affected
by the project(s), activity(ies), or ac-
tion(s) to be stopped; and (C) how the
effects in paragraphs (h)(3)(iii) (A) and
(B) of this section would prevent a
meaningful appeal on the merits while
the appeal decision is pending.

(4) The Reviewing Officer may rule
on a stay request or petition to change
or lift a stay at any time, but, must
rule no later than 21 calendar days
from receipt.

(i) If a stay is granted, the stay shall
specify: Specific activities to be
stopped; duration of the stay; and rea-
sons for granting the stay. A stay shall
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remain in effect for 10 days after a de-
cision on the merits, unless a different
period is specified in the stay decision
document, or a Reviewing Officer
changes a stay decision pursuant to
paragraph (h)(7) of this section.

(ii) If a stay is denied, in whole or in
part, the decision document shall
specify the reasons for the denial and
any subsequent appeal rights.

(5) In deciding a stay request, a Re-
viewing Officer shall consider the fol-

lowing:
(i) Information provided by the re-
guester pursuant  to paragraph

(h)(3)(iii) of this section including the
validity of any claims of injury to the
requester or the public interest.

(ii) The effect a stay decision would
have on the preservation of a meaning-
ful appeal on the merits.

(iii) Any other factors the Reviewing
Officer may consider relevant.

(6) Deciding Officers may provide Re-
viewing Officers with a response to
stay requests. A copy of any response
provided shall be sent to all parties to
the appeal.

(7) A Reviewing Officer may change a
stay decision, according to any terms
established in the stay decision itself,
or at any time during pendancy of an
appeal that circumstances support a
change of the stay.

(i) A Reviewing Officer may change a
stay decision upon petition by any
party to the appeal (including the De-
ciding Officer) at any time that cir-
cumstances support such action. A de-
cision not to change a stay decision is
not appealable.

(ii) In making any change to a stay
decision, the Reviewing Officer must
consider the criteria outlined in para-
graph (h)(5) of this section.

(iii) Petitions to change an existing
stay decision must contain an expla-
nation of how circumstances have
changed.

(8) Levels of appeal for any decision
on a stay request or change thereof are
those specified in paragraphs (f), (1),
and (o) of this section. Appellants may
choose to file a procedural appeal of a
stay decision pursuant to paragraph
(0)(4) of this section or to request a
change in a stay decision pursuant to
paragraph (h)(7) of this section, but
may not elect to pursue both options.

22

36 CFR Ch. Il (7-1-00 Edition)

In appeals with multiple parties (appel-
lants and/or intervenors), once any
party invokes a procedural appeal of a
stay decision or a request to change a
stay decision, whichever occurs first,
all other parties shall be bound by that
action and cannot then pursue the al-
ternate course of action.

(9) The provisions of paragraphs (h)(1)
through (h)(8) of this section apply to
all appeals pending on July 20, 1987.

(i) Dismissal. (1) An Appellant may
withdraw an appeal at any time by no-
tifying the Deciding Officer and other
parties to the appeal in writing.

(2) A Reviewing Officer may dismiss
an appeal when:

(i) Appellant has failed to submit a
timely statement of reasons and the
notice of appeal provides an insuffi-
cient basis upon which to base a deci-
sion.

(ii) Relief desired by the Appellant
cannot be granted under existing facts
or laws.

(3) Dismissals are appealable, if a
level is available as set forth in para-
graph (f) of this section.

(J) Scope of appeal. Throughout all
levels of appeal, an Appellant and any
Intervenor shall be confined to the
issues originally raised in the appeal.
New information on the original issues
may be introduced at any level.

(k) Provision for comments. Any person
or organization may submit written
comments for the record. Such com-
ments will be considered as provided
for in paragraph (p) of this section.

(1) Intervenors. (1) At the discretion of
the Reviewing Officer, any person or
organization having an immediate in-
terest in the subject of an appeal may
intervene by submitting written infor-
mation at any level of the apppeal
process. Such intervention shall not
act to elevate the appeal to levels high-
er than available to the original Appel-
lant.

(2) In appeals involving Intervenors,
the Reviewing Officer may prescribe
special procedures to expedite the proc-
ess. The parties to the appeal will be
notified of these procedures.

(3) Appellants and Intervenors must
concurrently furnish copies of all sub-
missions to each other; otherwise, such
submissions may be removed from the
appeal record. At the discretion of the
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Reviewing Officer, Appellants may be
given time to review and comment on
initial submissions by intervenors and
vice versa.

(4) Appellants or Intervenors appeal-
ing a decision to a higher level must
furnish copies of their notice of appeal
to all other named parties to the ap-
peal.

(m) Oral presentation. Within the ap-
peal time limits established herein,
parties to an appeal may ask to give an
oral presentation. The Reviewing Offi-
cer will respond in writing to the re-
quest no later than 10 days after re-
ceiving the appeal record. If the re-
quest is granted, the Reviewing Officer
will advise the parties of who will hear
the presentation, and of the place,
time, and date. Participants may pro-
vide documentary material at the pres-
entation and, within 10 days after the
presentation, may also submit a brief
summary of their remarks.

(n) Consolidation of appeals. Multiple
appeals of the same decision, or of
similar decisions involving common
issues, facts, or law, may be consoli-
dated by the Reviewing Officer who
may then issue one appeal decision. At
the discretion of the Reviewing Officer,
the Deciding Officer may prepare one
responsive statement to multiple ap-
peals.

(0) Procedural matters. (1) Decisions
on stays and dismissals are the only
appealable procedural decisions. Such
appeals must be filed with the Deciding
Officer within 30 days of the procedural
decision. A statement of the Appel-
lant’s reasons must be included.

(2) Within 10 days of receipt, the De-
ciding Officer shall send appeals on
stays and dismissals and a response to
the Reviewing Officer for decision.

(3) Decisions on procedural matters
will be made by the Reviewing Officer
within 10 days of receipt and all parties
will be notified of the decision in writ-
ing.

(4) Appeal of decisions on procedural
matters cannot exceed the highest
level available for the initial sub-
stantive decision appealed.

(p) Appeal record. The record consists
of a distinct set of identifiable docu-
ments directly concerning the appeal,
including, but not limited to, notices of
appeal, comments, statements of rea-
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sons, responsive statements, proce-
dural determinations, correspondence,
summaries of oral presentations and
related documents, appeal decisions,
and other information the Reviewing
Officer may consider necessary to
reach a decision. For a period not to
exceed 10 days following the date the
record is received by the Reviewing Of-
ficer or from the date of the oral pres-
entation, whichever is the later date,
parties may submit additional infor-
mation to the Reviewing Officer for the
record. They must concurrently send
copies to all other parties who may
within 20 days of the date they receive
such material, provide a concise re-
sponse to the Reviewing Officer. Upon
receipt of such response, the record
will be closed. The record is open for
public inspection.

(q) Request for additional information
or remand for further action. If the ap-
peal record is considered inadequate to
affirm or reverse a decision, the Re-
viewing Officer may suspend the appeal
process and request additional infor-
mation, or remand the case with in-
structions for further action.

(r) Appeal decision. An appeal decision
will be based only on the record and
should be made within 30 days of the
date the record is closed. The Appel-
lant will be notified if more time is
needed.

(s) Continuance of appeals. Provisions
of 36 CFR 211.19 will remain in effect
for appeals initially filed between June
28, 1977, and the effective date of 36
CFR 211.18. The procedures of this sec-
tion shall not apply to any decision of
a forest officer made after February 21,
1989.

[48 FR 13425, Mar. 31, 1983, as amended at 49
FR 26591, June 28, 1984; 51 FR 19831, June 3,
1986; 51 FR 41785, Nov. 19, 1986; 52 FR 23178,
June 18, 1987; 52 FR 27547, July 22, 1987; 53 FR
2493, Jan. 28, 1988; 53 FR 17033, May 13, 1988;
54 FR 3357, Jan. 23, 1989; 54 FR 6892, Feb. 15,
1989]

PART 212—ADMINISTRATION OF
THE FOREST DEVELOPMENT
TRANSPORTATION SYSTEM

Sec.

212.1 Definitions.

212.2 Forest development transportation
program.
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212.3
212.4
212.5

Cooperative work.

Construction and maintenance.

Road system management.

212.6 Ingress and egress.

212.7 Access procurement by the United
States.

212.8 Permission to cross lands and ease-
ments owned by the United States and
administered by the Forest Service.

212.9 Principles for sharing use of roads.

212.10 Maximum economy forest develop-
ment roads.

212.11—212.12 [Reserved]

212.13 Temporary suspension of road con-
struction in unroaded areas.

212.14—212.19 [Reserved]

212.20 National forest development trail
system operation.

212.21 Pacific Crest National Scenic Trail.

AUTHORITY: 16 U.S.C. 551, 23 U.S.C. 205.

§212.1 Definitions.

For the purpose of this part the fol-
lowing terms, respectively, shall mean:

(a) Chief. The Chief, Forest Service,
Department of Agriculture.

(b) Regional forester. A regional for-
ester of the Forest Service.

(c) Forest development transportation
plan. The plan for the system of access
roads, trails, and airfields needed for
the protection, administration, and
utilization of the National Forests and
other lands administered by the Forest
Service, or the development and use of
resources upon which communities
within or adjacent to the National For-
ests are dependent.

(d) Forest development transportation
facility. An access road, trail, or air-
field wholly or partly within or adja-
cent to and serving a National Forest
and other lands administered by the
Forest Service which has been included
in the forest development transpor-
tation plan.

(e) Forest development road and trail
funds. Funds authorized or appro-
priated for the purpose of carrying out
the provisions of section 205 of the Act
of August 27, 1958 (72 Stat. 907), as
amended; 23 U.S.C. 205.

(f) Road and trail 10 percent funds.
Funds available from the permanent
appropriation ‘““Roads and Trails for
States’ under the Act of March 4, 1913
(37 Stat. 843), as amended; 16 U.S.C. 501.

(g) Federal airport funds. Discre-
tionary funds available for airfields in
National Forests under section 6(b)(3)
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of the Act of May 13, 1946 (60 Stat. 173),
as amended; 49 U.S.C. 1105(b)(3).

(h) Construction. The supervising, in-
specting, actual building, and all ex-
pense incidental to the construction or
reconstruction of a forest development
transportation facility, including lo-
cating, surveying, and mapping (in-
cluding the establishment of tem-
porary and permanent geodetic mark-
ers in accordance with the specifica-
tions of the Coast and Geodetic Survey
in the Department of Commerce), costs
of rights-of-way, and elimination of
hazards.

(i) Maintenance. The upkeep of the
entire forest development transpor-
tation facility including surface and
shoulders, parking and side areas,
structures, and such traffic-control de-
vices as are necessary for its safe and
efficient utilization.

() Preconstruction engineering. All
work and expense of preparing for con-
struction or reconstruction of a forest
development transportation facility in-
cluding:

(1) Engineering and economic inves-
tigations, studies, and reports;

(2) Reconnaissance surveys;

(3) Preliminary surveys;

(4) Preliminary location surveys;

(5) Soils, foundations, and materials
investigations, surveys, and tests;

(6) Preliminary and final designs;

(7) Preliminary and final plans, draw-
ings, specifications, and estimates of
quantities and cost;

(8) Final location surveys staked on
the ground; and

(9) Rights-of-way surveys, plans, and
descriptions.

(k) Construction engineering. All work
and expense of setting out, controlling,
inspecting, and measuring the con-
struction or reconstruction of a forest
development transportation facility in-
cluding:

(1) Construction surveys to establish
line and grade for the work, to control
the work, and to measure quantities;

(2) Redesigning, adjusting, and
changing the plans, specifications, and
materials to meet conditions;

(3) Inspecting, directing, and control-
ling operations for compliance with
plans and specifications;
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(4) Inspecting, testing, and accepting
materials and equipment to be in-
stalled in the work; and

(5) Inspecting, measuring, and ac-
cepting completed work.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528, 531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a, et
seq., 42 Atty. Gen. Op. No. 7, Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[30 FR 5476, Apr. 16, 1965]

§212.2 Forest development transpor-
tation program.

(a) A forest development transpor-
tation plan must be prepared for each
National Forest and experimental for-
est and other areas under Forest Serv-
ice administration. The plan must be
prepared, maintained, revised, and re-
ported on in accordance with proce-
dures prescribed by the Chief.

(b) A program of work for the forest
development transportation system
shall be developed each fiscal year in
accordance with procedures prescribed
by the Chief.

(c) Forest development transpor-
tation system funds shall be allocated
based on consideration of relative
needs of the various National Forests
and other lands administered by the
Forest Service, the existing transpor-
tation facilities, the value of timber or
other resources served, relative fire
danger, and comparative difficulties of
construction.

[62 FR 58654, Oct. 30, 1997]

§212.3 Cooperative work.

(a) Cooperative agreements for all
projects which involve financial con-
tributions from cooperators shall be
negotiated, approved, and executed in
accordance with procedures prescribed
by the Chief.

(b) Cooperative funds contributed in
advance shall be deposited in the
United States Treasury to the credit of
the Forest Service Cooperative Fund
authorized by the Act of June 30, 1914
(38 Stat. 430), as amended; 16 U.S.C. 498,
or the Act of March 3, 1925 (43 Stat.
1132), as amended; 16 U.S.C. 572, which
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deposits will be made available for ex-
penditure from the appropriation ‘“‘Co-
operative Work, Forest Service.” If a
State, county or other governmental
agency is unable to contribute funds
under the Act of March 3, 1925, as
amended, in advance but is able to pay
its share subsequent to performance of
the work, the subsequent payment of
such funds will be deposited to the
credit of the Forest Service appropria-
tion from which the expenditures were
made or to appropriations for similar
purposes currently available at the
time of deposit.

[25 FR 6360, July 7, 1960. Redesignated at 62
FR 58654, Oct. 30, 1997]

§212.4 Construction and maintenance.

(a) Construction and maintenance
work on forest development transpor-
tation facilities with appropriated
funds shall be directed to what is nec-
essary and economically justified for
protection, administration, develop-
ment, and multiple-use management of
the federally owned lands and re-
sources served.

(b) Preliminary engineering and the
construction and maintenance of forest
development transportation facilities
shall be performed by force account or
let to contract, unless otherwise ap-
proved by the Chief. The contract
method shall be employed for roads and
trails in accordance with section 205(c)
of the Act of August 27, 1958 (72 Stat.
907); 23 U.S.C. 205, and for all other fa-
cilities when it is advantageous and in
the interest of the Government.

(¢) No construction work shall be
started by force account or let to con-
tract until all necessary rights of way
have been secured, and approved by the
Attorney General, if required, and co-
operative agreements, if any, approved
and executed.

[24 FR 10256, Dec. 18, 1959, as amended at 25
FR 6360, July 7, 1960. Redesignated at 62 FR
58654, Oct. 30, 1997]

§212.5 Road system management.

(a) Traffic rules. Rules set forth under
36 CFR part 261 and this section shall
apply to all forest development roads
under the jurisdiction of the Forest
Service except when in conflict with
written agreement.



§212.5

(1) General. Traffic on roads is subject
to State traffic laws where applicable
except when in conflict with the rules
established under 36 CFR part 261.

(2) Specific. The following specific
traffic rules shall apply unless dif-
ferent rules are established in 36 CFR
part 261.

(i) The load, weight, length, height,
and width limitations of vehicles shall
be in accordance with the laws of the
States wherein the road is located.
Greater or lesser limits may be im-
posed and these greater or lesser limits
shall be established as provided in 36
CFR part 261.

(ii) Roads, or segments thereof, may
be restricted to use by certain classes
of vehicles or types of traffic as pro-
vided in 36 CFR part 261. Classes of ve-
hicles are defined to include, but not be
limited to, distinguishable groupings
such as passenger cars, buses, trucks,
motorcycles, automobiles, 4-wheel
drive vehicles and tailers. Types of
traffic are defined to include, but not
be limited to, groupings such as com-
mercial hauling, recreation and admin-
istrative.

(iii) Roads, or segments thereof, may
be closed to all vehicle use as provided
in 36 CFR part 261.

(iv) Additional rules may be imposed
as provided in 36 CFR part 261.

(b) [Reserved]

(c) Cost recovery on forest service roads.
The Chief may determine that a share
of the cost of acquisition, construction,
reconstruction, improvement, or main-
tenance of a road, or segment thereof,
used or to be used for commercial haul-
ing of non-Federal forests products and
other non-Federal products, commod-
ities and materials, should be borne by
the owners or haulers thereof. The
Chief may condition the permission to
use a road, or segment thereof, upon
payment to the United States of the
proportionate share of the cost and
bearing proportionate maintenance as
determined to be attributable to the
owner’s or hauler’s use in accordance
with §212.9. This condition to use roads
would apply where the owners or haul-
ers:

(1) Have not shared in the cost of ac-
quisition, construction, reconstruction,
or improvements, and

26

36 CFR Ch. Il (7-1-00 Edition)

(2) Have not made contributions to
pay their proportionate share of the
costs.

(d) Maintenance and reconstruction of
forest service roads by users—(1) Mainte-
nance. The Chief may require, but not
in conflict with an existing permit,
easement, contract, or other agree-
ment, the user or users of a road, in-
cluding purchasers of Government tim-
ber and other products, to maintain
the roads in a satisfactory condition
commensurate with the particular use
requirements of each. The maintenance
to be borne by each user shall be pro-
portionate to total use and no indi-
vidual user shall be required to perform
or bear the costs of maintenance other
than that commensurate with his use.

(2) Reconstruction. The Chief may re-
quire, but not in conflict with an exist-
ing permit, easement, contract, or
other agreement, the user or users of a
road to reconstruct it when, at the
time the use is requested, reconstruc-
tion is determined to be necessary to
accommodate his use.

(3) Deposits in lieu of performance. If
the maintenance or reconstruction
cannot be so provided or if the Chief
determines that maintenance or recon-
struction by a user would not be prac-
tical, the Chief may require that suffi-
cient funds be deposited by the user to
provide his portion of the total mainte-
nance or reconstruction costs. Deposits
made to cover maintenance or recon-
struction of roads shall be used for the
purposes deposited, except that:

(i) Deposits received for work on ad-
jacent and overlapping areas may be
combined when it is the most prac-
ticable and efficient manner of per-
forming the work, and cost thereof
may be determined by estimates, and

(ii) Unexpended balances upon ac-
complishment of the purposes for
which deposited shall be transferred to
miscellaneous receipts or refunded.

(e) Deposits for making delayed pay-
ments to cooperator. Any fees or other
collections received by the Chief under
the terms of an agreement or other
document providing for delayed pay-
ments to the Government’s cooperator
for use of a road shall be placed in a
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fund available for making these pay-
ments.

[39 FR 27649, July 31, 1974, as amended at 42
FR 2957, Jan. 14, 1977; 43 FR 20007, May 10,
1978; 62 FR 58654, Oct. 30, 1997. Redesignated
and amended at 62 FR 58654, Oct. 30, 1997]

§212.6 Ingress and egress.

(a) Policy in acquiring and granting ac-
cess. To assure effective protection,
management, and utilization of lands
administered by the Forest Service and
intermingled and adjacent private and
public lands, and for the use and devel-
opment of the resources upon which
communities within or adjacent to the
National Forests are dependent, the
Chief shall as promptly as is feasible
obtain needed access thereto and shall
grant appropriate access across Na-
tional Forest and other lands and ease-
ments administered by the Forest
Service to intermingled or adjacent
landowners. Construction, reconstruc-
tion or maintenance of a road or high-
way requires written authorization.

(b) Actual settlers and other persons re-
siding within the National Forests and
other areas administered by the Forest
Service. Actual settlers and other per-
sons residing within the National For-
ests and other areas administered by
the Forest Service shall be permitted
ingress and egress over the same and
use of existing forest development
roads and trails in order to reach their
homes and to utilize their property:
Provided, such ingress and egress or
use shall conform to rules and regula-
tions governing the protection and ad-
ministration of the lands and the roads
or trails to be used.

(c) Others. Entering upon the Na-
tional Forests and other lands adminis-
tered by the Forest Service and use of
existing forest development roads and
trails shall be permitted for all proper
and lawful purposes subject to compli-
ance with rules and regulations gov-

27

§212.7

erning the lands and the roads or trails
to be used.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885; as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a et
seq.; 42 Atty. Gen. Op. No. 7; Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[40 FR 52611, Nov. 11, 1975, as amended at 42
FR 2957, Jan. 14, 1977. Redesignated at 62 FR
58654, Oct. 30, 1997]

§212.7 Access procurement by the
United States.

(a) Existing or proposed forest develop-
ment roads which are or will be parts of a
system of a State, county, or other local
subdivision. Forest development roads
which are or will be parts of a road sys-
tem of a State, county, or other local
subdivision and are on rights-of-way
held in the name of the State, county,
or other local subdivision may be con-
structed, reconstructed, improved or
maintained by the Forest Service when
there is an appropriate agreement with
the State, county, or other local sub-
division under authority of 23 U.S.C.
205: Provided, Such construction, recon-
struction, improvement, or mainte-
nance is essential to provide safe and
economical access to the National For-
ests and other lands administered by
the Forest Service.

(b) Acquisition of easements and rights
of use. Except as otherwise provided in
the regulations of this part, easements
for road and trail construction across
non-Federal lands and easements or
rights of use over non-Federal roads
and trails will be acquired in the name
of the United States of America and its
assigns. The easements or rights of use
may be acquired by purchase, con-
demnation, donation, or as a reciprocal
for permits or easements for roads or
trails to be constructed or for ease-
ments over or permits to use existing
roads or trails.

(c) Methods of compensation for ease-
ments and rights of use acquired by the
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United States. Compensation in nego-
tiated acquisitions may be:

(1) By payment from appropriated
funds;

(2) Pursuant to reservation in the
grant of easement to the United States
whereby the grantor reserves the right
to require haulers of Federal timber or
other Federal products over the road
conveyed or thereafter constructed by
the grantor to make payments to the
grantor in accordance with the terms
of the reservation;

(3) By granting reciprocal rights; or

(4) By a combination of these meth-
ods.

(d) Cooperative construction and use
agreements. Where areas, partly lands
administered by the Forest Service and
partly private or other ownership are
undeveloped or inadequately developed
by roads, the Chief will, to the extent
feasible and advantageous to the
United States, join in planning, con-
structing, reconstructing, improving,
maintaining, and using an adequate
road system on the basis of each party
bearing the proportion of the cost at-
tributable to the anticipated benefits
as set forth in §212.9.

(e) Condemnation. Where access
across non-Federal land or over a non-
Federal road or trail cannot be ob-
tained through negotiations with rea-
sonable promptness, condemnation will
be undertaken.

(f) Access over non-Federal land and
use of non-Federal roads or trails on a
temporary basis. The Chief may nego-
tiate a temporary agreement for access
over non-Federal land and for use of an
existing non-Federal road or trail
where there is immediate need for tem-
porary access for limited purposes that
can be economically met by such pro-
cedure, or where the foreseeable need
does not justify the expenditures nec-
essary to provide a permanent road or
trail.

(g) Use and control of interests in roads,
trails, and easements acquired by the
United States. Interests in roads, trails,
and easements acquired by the United
States shall be under the control of the
United States, subject to approved res-
ervations, limitations and other provi-
sions set forth in the easement, permit,
or other indenture. This control by the
United States may include restricting
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or conditioning the use of the interest
owned by the United States in the
road, trail, or easement where nec-
essary.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 551, 572, 23
U.S.C. 101, 205, 40 U.S.C. 257, 258a et seq.; 42
Atty. Gen. Op. No. 7; Comp. Gen. B-65972,
May 19, 1947; 40 Comp. Gen. 372; 41 Comp.
Gen. 1; 41 Comp. Gen. 576, and 42 Comp. Gen.
590)

[30 FR 5476, Apr. 16, 1965, as amended at 39
FR 27650, July 31, 1974; 62 FR 58654, Oct. 30,
1997. Redesignated and amended at 62 FR
58654, Oct. 30, 1997]

§212.8 Permission to cross lands and
easements owned by the United
States and administered by the For-
est Service.

(a) Permission to construct or use roads
across lands and assignable easements
owned by the United States and adminis-
tered by the Forest Service. If a recip-
rocal benefit is needed by the United
States, permission to construct or use
a road across lands and across assign-
able easements owned by the United
States and administered by the Forest
Service will be conditioned, except as
provided in this section, for any appli-
cant who seeks a permit to construct
or use a road across the same, upon the
grant to the United States of a recip-
rocal benefit. Such benefit shall bear:

(1) A reasonable relation to the man-
agement of lands administered by the
Forest Service; and

(2) A value substantially similar to
the value of the estate or interest in
lands or easements applied for. In those
instances where the values of the inter-
ests needed by the United States ex-
ceed those applied for by the applicant,
the additional interests required by the
United States will be acquired as pro-
vided in §212.7(b) and (c). Where values
needed by the applicant exceed those
needed by the United States, the dif-
ference in values will be determined
under principles set forth below and in
§§212.5(c) and 212.9. If a reciprocal ben-
efit is not needed by the United States,
or the applicant shows good cause why
the reciprocal benefit needed by the
United States cannot or should not be
granted by him, or the applicant de-
clines to grant the reciprocal benefit



Forest Service, USDA

requested by the United States or if a
bona fide emergency exists, permission
to construct or use a road across lands
owned by the United States may be
conditioned for any applicant upon rea-
sonable charges and all other terms
and conditions required by the Chief to
protect the interests of the United
States. Permits for such road construc-
tion or use will be non-exclusive and
will be conditioned upon compliance
with their terms and conditions and
with the rules and regulations gov-
erning the protection and administra-
tion of the lands and those applicable
to such roads.

(b) [Reserved]

(c) Replacement of prior grants. (1)
Upon application to the Chief, an ease-
ment under the Act of March 3, 1899 (30
Stat. 1233, 16 U.S.C. 525), shall be re-
placed by an easement under paragraph
(d) of this section.

(2) Upon application to the Chief, an
easement shall be granted under para-
graph (d) of this section as a replace-
ment for any stipulations for ingress
and egress issued under the Act of June
4, 1897 or permit or other document evi-
dencing the applicant’s right to use a
road: Provided, The applicant has met
the requirements for obtaining such
easement as set forth in paragraph (d)
of this section.

(d) Easements for roads crossing lands
or easements administered by the Forest
Service. (1) Applications for permanent
or temporary easements for specified
periods or otherwise to be granted
under the Act of October 13, 1964 (78
Stat. 1039, 16 U.S.C. 533), over lands or
easements administered by the Forest
Service, or over roads thereon will be
approved by the Chief for those appli-
cants who have conveyed or provided
appropriate easements over roads, as-
signable easements and lands owned or
controlled by them to the United
States of America and its assigns and
who have already constructed, or will,
as scheduled by agreement, construct
their proportionate share of the road or
road system of which the segments de-
scribed in the application are parts.
The Chief, after approval of the appli-
cation and the grant of the easement,
will cause the same to be entered in
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the records of the Forest Service, and
delivered to the applicant.

(2) Notwithstanding paragraph (d)(1)
of this section, the Chief may grant to
the applicant a permanent or tem-
porary easement for specified periods
or otherwise upon such exchange of
easements or share-cost arrangement
or other reasonable consideration as he
may deem appropriate.

(3) The Chief may grant to a State or
local subdivision thereof; easements
for roads over lands or easements ad-
ministered by the Forest Service and
over roads thereon, when the roads
thereon or roads to be constructed
thereon will serve said lands and are,
or will become a part of the road sys-
tem maintained by such State or local
subdivision for general public use: Pro-
vided, That easements shall not be
granted under authority of this act (78
Stat. 1089), 16 U.S.C. 533 which may be
granted under the Highway Act (72
Stat. 916, 23 U.S.C. 317), as amended.
The easements shall contain such pro-
visions, terms, and conditions as the
Chief may determine are necessary to
retain and protect the interests needed
by the United States.

(4) All instruments affecting perma-
nent interests in land executed pursu-
ant to this paragraph (d) of this section
shall be recorded in each county where
the lands are located. Copies of all in-
struments affecting interests in lands
reserved from public domain shall be
furnished by the Chief to the Secretary
of the Interior.

(5) The Chief may terminate any
easement granted under the provisions
of the Act of October 13, 1964 (78 Stat.
1089, 16 U.S.C. 534),

(i) By consent of the owner of the
easement,

(ii) By condemnation, or

(iii) Upon abandonment after nonuse
by the owner of the easement for a pe-
riod of 5 years. Before any easement is
terminated for nonuse or abandon-
ment, the owner of the easement must
be given notice and, upon his request
made within 60 days after receipt of the
notice, a hearing in accordance with
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the provisions of 36 CFR part 211, sub-
part B.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a et
seq.; 42 Atty. Gen. Op. No. 7; Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[30 FR 5476, Apr. 16, 1965, as amended at 39
FR 27650, July 31, 1974; 48 FR 28638, June 23,
1983. Redesignated and amended at 62 FR
58654, Oct. 30, 1997]

§212.9 Principles for sharing use of
roads.

The use of roads under arrangements
for sharing costs or performance shall
be in accordance with the following:

(a) Road improvement. Use of a road
for commercial hauling, except occa-
sional or minor amounts, will be condi-
tioned upon improvement or supple-
mental construction of the road to
safety and economically serve the con-
templated use, unless the Chief deter-
mines that the safety and economy of
the established and foreseeable use by
the United States, its users and co-
operators will not be impaired by the
use for which application is being
made. With the consent of the Chief
the applicant may deposit funds in the
estimated amount required for the im-
provements or supplemental construc-
tion in lieu of performance. Such funds
will be used by the Forest Service to do
the planned work. The cost of the im-
provements or supplemental construc-
tion will be taken into account in de-
termining any otherwise required con-
tribution to cover the proportionate
share of the cost of road acquisition,

construction, reconstruction or im-
provement attributable to the use.
(b) Corresponding  benefits.  Cor-

responding benefits which may be ac-
cepted by the Chief for sharing road
use will be those which bear a reason-
able relation to the management of
lands administered by the Forest Serv-
ice. They may be in the form of:

(1) Deposit of funds with the Forest
Service for use in paying the cost of
road construction, reconstruction, or
improvement to be borne by the user;
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(2) The grant of a reciprocal right of
substantially similar value to the road
use sought;

(3) Construction, reconstruction, or
improvement by applicant of a road
needed for access to and use of lands
administered by the Forest Service; or
(4) any combination of these.

(c) Cost determinations for roads coop-
eratively constructed under agreements.
When roads are constructed under co-
operative agreements to meet mutual
needs of the United States and others
for access, determinations of the shares
of costs to be borne by the United
States and the cooperating parties will
include consideration of:

(1) The standard of road required for
the planned hauling;

(2) The share of planned use;

(3) The location and volume of tribu-
tary timber owned by each party and
expected to be hauled over the road or
roads;

(4) The tributary areas owned or con-
trolled by each party;

(5) Expected use by the public; and

(6) Other appropriate considerations.

(d) Cost recovery by the United States
from others. When roads are used under
permit for commercial hauling instead
of under cooperative agreement, any
cost to be recovered by the United
States will be calculated in proportion
to the planned use of the road. The
road cost used in such calculation will
be the amount or estimated amount ex-
pended in the acquisition, construc-
tion, reconstruction, and improvement
of that capacity of the road required to
serve the use needs of all parties that
are or reasonably can be expected to
use the road. The road costs shall not
exceed the replacement value of the
road. Such road share-cost payments
will be through deposits in advance of
use unless the user provides a payment
bond satisfactory to the Chief guaran-
teeing that payments will be made
promptly upon billing by the Forest
Service.

(e) Cost sharing with a cooperator. The
costs to achieve the agreed upon road
or road system may be met by:

(1) Use of appropriated funds;

(2) Construction, reconstruction, or
improvement of roads or segments of
roads by purchasers of products from
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lands administered by the Forest Serv-
ice or other users;

(3) Use of deposits made by coop-
erator with the Forest Service to cover
cooperator’s agreed share;

(4) Agreement with cooperator pursu-
ant to which cooperator does more
than his agreed share of constructing,
reconstructing, or improving a road
and recovers costs incurred in excess of
his agreed share by charging pur-
chasers of products from lands admin-
istered by the Forest Service an equi-
table amount within the limits and to
the total amount specified in the
agreement; or

(5) A combination of the aforemen-
tioned methods.

(f) Road maintenance and resurfacing.
Cooperators will share the road main-
tenance and resurfacing costs under
suitable agreements to perform, ar-
range for performance by others, or by
making deposits with the Forest Serv-
ice which will be used to pay the cost
of work necessary to keep such roads
in satisfactory condition commensu-
rate with use requirements of each co-
operator. No cooperator shall be re-
quired to perform or bear such costs
other than those occasioned by its indi-
vidual use. Other users will bear costs
in accordance with §212.5(d).

(g) Interests to be acquired by the
United States in roads or easements there-
for. Where the United States is to bear
or share the cost of constructing or im-
proving, or acquiring a road system, a
road, or a segment thereof, or acquires
an easement therefor, the interest ac-
quired will:

(1) Be for perpetual use unless the
road use falls within the limited class-
es where temporary roads or roads for
limited periods are acceptable;

(2) Provide adequately for foreseeable
management, protection, and utiliza-
tion needs of lands administered by the
Forest Service and intermingled and
adjacent private and public lands and
for the use and development of the re-
sources upon which communities with-
in or adjacent to the National Forest
are dependent; and

(3) not be subject to conditions, res-
ervations, or convenants unrelated to
the road use, or which seek or might
tend to direct or limit policies and pro-
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cedures for management of lands ad-
ministered by the Forest Service.

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a et
seq.; 42 Atty. Gen. Op. No. 7; Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[30 FR 5478, Apr. 16, 1965, as amended at 39
FR 27650, July 31, 1974. Redesignated and
amended at 62 FR 58654, Oct. 30, 1997]

§212.10 Maximum economy forest de-
velopment roads.

The Chief may acquire, construct, re-
construct, improve, and maintain for-
est development roads within and near
the National Forests and other lands
administered by the Forest Service in
locations and according to specifica-
tions which will permit maximum
economy in harvesting timber from
such lands tributary to such roads and
at the same time meet the require-
ments for protection, development, and
management thereof and for utilization
of the other resources thereof. Financ-
ing of such roads may be accom-
plished—

(a) By the Chief utilizing appro-
priated funds,

(b) By requirements on purchasers of
National Forest timber and other prod-
ucts, including provisions for amortiza-
tion of road costs in contracts,

(c) By cooperative financing with
other public agencies and with private
agencies or persons, or

(d) By a combination of these meth-
ods: Provided, That where roads of a
higher standard than that needed in
the harvesting and removal of the tim-
ber and other products covered by the
particular sale are to be constructed,
the purchaser of the National Forest
timber and other products shall not be
required to bear that part of the costs
necessary to meet such higher stand-
ard, and the Chief may make such ar-
rangements to this end as may be ap-
propriate, including arrangements for
performance of purchaser’s road devel-
opment work under the Act of March 3,
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1925, as amended by section 5 of the Act
of April 24, 1950 (16 U.S.C. 572).

(25 Stat. 357, 26 Stat. 1103, 30 Stat. 35-36, 1233,
38 Stat. 430, 46 Stat. 1421, 64 Stat. 82, 72 Stat.
885, as amended, 74 Stat. 215, 78 Stat. 1089; 16
U.S.C. 471, 478, 498, 525, 528-531, 532, 538, 551,
572, 23 U.S.C. 101, 205, 40 U.S.C. 257, 258a et
seq.; 42 Atty. Gen. Op. No. 7; Comp. Gen. B-
65972, May 19, 1947; 40 Comp. Gen. 372; 41
Comp. Gen. 1; 41 Comp. Gen. 576, and 42
Comp. Gen. 590)

[30 FR 5479, Apr. 16, 1965. Redesignated at 62
FR 58654, Oct. 30, 1997]

§§212.11—212.12 [Reserved]

§212.13 Temporary suspension of road
construction in unroaded areas.

(a) Definitions. The special terms used
in this section are defined as follows:

(1) Road. A vehicle travel way of over
50 inches wide. As used in this section,
a road may be classified or unclassified.

(i) Classified road. A road that is con-
structed or maintained for long-term
highway vehicle use. Classified roads
may be public, private, or forest devel-
opment.

(A) Public road. A road open to public
travel that is under the jurisdiction of
and maintained by a public authority
such as States, counties, and local
communities.

(B) Private road. A road under private
ownership authorized by an easement
to a private party, or a road which pro-
vides access pursuant to a reserved or
private right.

(C) Forest development road. A road
wholly or partially within or adjacent
to a National Forest System boundary
that is necessary for the protection,
administration, and use of National
Forest System lands, which the Forest
Service has authorized and over which
the agency maintains jurisdiction.

(if) Unclassified road. A road that is
not constructed, maintained, or in-
tended for long-term highway use, such
as, roads constructed for temporary ac-
cess and other remnants of short-term
use roads associated with fire suppres-
sion, timber harvest, and oil, gas, or
mineral activities, as well as travel
ways resulting from off-road vehicle
use.

(2) Unroaded area. An area that does
not contain classified roads.

(3) RARE I1. The acronym for the sec-
ond Roadless Area Review and Evalua-
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tion conducted by the Forest Service in
1979 that resulted in an inventory of
roadless areas considered for potential
wilderness designation.

(b) Suspensions. Except as provided in
paragraphs (c) and (d) of this section,
new road construction projects, includ-
ing temporary road construction, and
road reconstruction projects are sus-
pended within the following areas of
the National Forest System:

(1) All remaining unroaded portions
of RARE Il inventoried roadless areas
within the National Forest System,
and all other remaining unroaded por-
tions of roadless areas identified in a
land and resource management plan
prepared pursuant to the National For-
est Management Act (16 U.S.C. 1604)
that lie one-quarter mile or more be-
yond any existing classified road as of
March 1, 1999;

(2) AIll National Forest System
unroaded areas of more than 1,000 acres
that are contiguous to remaining
unroaded portions of RARE Il inven-
toried roadless areas or contiguous to
areas inventoried in land and resource
management plans. For purposes of im-
plementing this category of suspen-
sion, areas of 1,000 acres or more must
have a common boundary of consider-
able length, provide important cor-
ridors for wildlife movement, or extend
a unique ecological value of the estab-
lished inventoried area;

(3) Roadless areas listed in Table 5.1
of the Southern Appalachian Area As-
sessment, Social/Cultural/Economic
Technical Report, Report 4 of 5, July
1996;

(4) AIl National Forest System
unroaded areas greater than 1,000 acres
that are contiguous to congressionally-
designated wilderness areas or that are
contiguous to Federally-administered
components of the National Wild and
Scenic River System (16 U.S.C. 1274)
which are classified as Wild; and

(5) AIl National Forest System
unroaded areas greater than 1,000 acres
that are contiguous to unroaded areas
of 5,000 acres or more on other federal
lands.

(c) Exemptions. Road construction and
reconstruction projects are not subject
to the suspension established by para-
graph (b) of this section if they fall
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within one of the following unroaded
areas:

(1) Unroaded areas within national
forests that have a signed Record of
Decision revising their land and re-
source management plans prepared
pursuant to the National Forest Man-
agement Act (16 U.S.C. 1604) after Jan-
uary 1, 1996, and on which the adminis-
trative appeals process under 36 CFR
part 217 has been completed as of
March 1, 1999;

(2) Unroaded areas within a National
Forest that have a signed Record of De-
cision revising the land and resource
management plan prepared pursuant to
the National Forest Management Act
(16 U.S.C. 1604) on which the adminis-
trative appeals process under 36 CFR
part 217 has begun before or after
March 1, 1999. (For these forests, any
issues related to the construction of
roads in unroaded areas will be ad-
dressed in the appeal decision, when
appropriate.);

(3) Unroaded areas within the Na-
tional Forest System encompassed by a
land and resource management plan
amendment or revision adopted before
or during the period in which this sec-
tion is effective, where such amend-
ment or revision has been developed
through multi-federal agency coordina-
tion using a science based eco-regional
assessment;

(4) Road construction or reconstruc-
tion in unroaded areas where roads are
needed for public safety, needed to en-
sure access provided by statute, treaty,
or pursuant to reserved or outstanding
rights; or needed to address an immi-
nent threat of flood, fire, or other cata-
strophic event that, without interven-
tion, would cause the loss of life or
property.

(d) Scope and applicability. (1) This
rule does not suspend or modify any ex-
isting permit, contract, or other in-
strument authorizing the occupancy
and use of National Forest System
land. Additionally, this rule does not
suspend or modify any existing Na-
tional Forest System land allocation
decision, nor is this rule intended to
suspend or otherwise affect other man-
agement activities or uses within
unroaded areas in which road construc-
tion or reconstruction projects are sus-
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pended pursuant to paragraph (b) of
this section.

(2) This rule does not suspend or
modify road construction or recon-
struction associated with the multi-
federal agency Yellowstone Pipeline
project.

(3) The suspensions established by
paragraph (b) of this section remain in
effect until the Forest Service, after
giving appropriate public notice and
opportunity to comment, adopts its re-
vised road management policy, or 18
months from the effective date of this
rule, whichever is first.

(e) Effective date. The suspension of
road construction and reconstruction
projects in unroaded areas as provided
in paragraph (b) of this section is effec-
tive March 1, 1999.

[64 FR 7304, Feb. 12, 1999]
§§212.14—212.19 [Reserved]

§212.20 National Forest development
trail system operation.

(a) Forest development trails. Forest
development trails shall be identified
on a map available to the public at the
offices of the Forest Supervisors and
District Rangers and shall be marked
on the ground by appropriate signs
which reasonably bring their location
to the attention of the public.

(b) [Reserved]

[43 FR 20007, May 10, 1978]

§212.21 Pacific Crest National Scenic
Trail.

The Pacific Crest National Scenic
Trail as defined by the National Trails
Systems Act, 82 Stat. 919, shall be ad-
ministered primarily as a footpath and
horseback riding trail by the Forest
Service in consultation with the Sec-
retary of the Interior. The use of mo-
torized vehicles may be authorized by
the Federal Agency administering the
segment of trail involved when use of
such vehicles is necessary to meet
emergencies or to enable landowners or
land users to have reasonable access to
their lands or timber rights.

(82 Stat. 919 (16 U.S.C. 1241 et seq.))
[43 FR 20007, May 10, 1978]
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PART 213—ADMINISTRATION OF
LANDS UNDER TITLE Il OF THE
BANKHEAD-JONES FARM TENANT
ACT BY THE FOREST SERVICE

Sec.

213.1 Designation, administration, and de-
velopment of National Grasslands.

213.2 Authority for Chief, Forest Service, to
group, define, and name national grass-
lands.

213.3 Protection, occupancy, use, adminis-
tration, and exercise of reservations.
213.4 Prior rules and regulations super-

seded.

AUTHORITY: 50 Stat. 525, as amended; 7
U.S.C. 1010-1012.

§213.1 Designation, administration,
and development of National Grass-
lands.

(a) The land utilization projects ad-
ministered by Department of Agri-
culture designated in paragraph (e) of
this section hereafter shall be named
and referred to as National Grasslands.

(b) The National Grasslands shall be
a part of the National Forest system
and permanently held by the Depart-
ment of Agriculture for administration
under the provisions and purposes of
title 11l of the Bankhead-Jones Farm
Tenant Act.

(c) The National Grasslands shall be
administered under sound and progres-
sive principles of land conservation and
multiple use, and to promote develop-
ment of grassland agriculture and sus-
tained-yield management of the forage,
fish and wildlife, timber, water and rec-

reational resources in the areas of
which the National Grasslands are a
part.

(d) In the administration of the Na-
tional Grasslands the resources shall
be managed so as to maintain and im-
prove soil and vegetative cover, and to
demonstrate sound and practical prin-
ciples of land use for the areas in which
they are located. The Chief of the For-
est Service shall, to the extent such ac-
tion is feasible provide that policies for
management of the Federally-owned
lands exert a favorable influence for se-
curing sound land conservation prac-
tices on associated private lands.

(e) National Grasslands in the fol-
lowing States and counties are hereby
grouped and designated as indicated:
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State in which grass- National Counties where lo-

land is located grassland cated

Callifornia .. Butte Valley | Siskiyou.

Colorado .. Pawnee ....... Weld.

Comanche .. | Baca, Los Animas,
Otero.

Idaho .... Curlew ......... Oneida, Power.

Kansas . Cimarron Morton, Stevens.

Nebraska .. Oglala .... Dawes, Sioux.

New Mexico . Kiowa Colfax, Harding,
Mora, Union.

North Dakota ............. Cedar River | Grant, Sioux.

Sheyenne .... | Ransom, Richland.
Little Mis- Billings, Golden Val-
souri. ley, McKenzie,
Slope.

Oklahoma ..... Rita Blanca | Cimarron.

Oklahoma-Te: Black Kettle | Roger Mills (Okla.),
Hemphill (Tex.).

Oregon ......cceceeveveeens Crooked Jefferson.

River.

South Dakota ............ Buffalo Gap Custer, Fall River,
Jackson, Pen-
nington.

Grand River | Corson, Perkins,
Ziebach.

Fort Pierre ... | Jones, Lyman, Stan-
ley.

TeXaS .ooorerreiiriiains Lyndon B. Montague, Wise.

Johnson.

Rita Blanca Dallas.

Caddo ......... Fannin.

McClellan Gray.
Creek.

Wyoming .......ccceeevune Thunder Campbell, Converse,
Basin. Crook, Niobrara,
Weston.

[25 FR 5845, June 24, 1960, as amended at 27
FR 12217, Dec. 11, 1962; 28 FR 6268, June 19,
1963; 41 FR 38164, Sept. 9, 1976; 56 FR 8280,
Feb. 28, 1991]

§213.2 Authority for Chief, Forest
Service, to group, define, and name
national grasslands.

The Chief, Forest Service, is author-
ized to group the national grasslands
into administrative units, define,
change or modify their boundaries, and
to provide such specific designations
therefor as he finds necessary and de-
sirable for effective and economical ad-
ministration thereof and for public and
official reference thereto.

[33 FR 12370, Sept. 4, 1968]

§213.3 Protection, occupancy, use, ad-
ministration, and exercise of res-
ervations.

(a) The rules and regulations applica-
ble to the national forests as set forth
in title 36, Code of Federal Regulations,
or as hereafter amended, supplemented,
or promulgated, are hereby adopted as
the rules and regulations to govern the
exercise of reservations in conveyances
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to the United States and to prevent
trespasses on and otherwise regulate
the protection, use, occupancy, and ad-
ministration of the National Grass-
lands and all other lands administered
by the Forest Service under the provi-
sions of title 111 of the Bankhead-Jones
Farm Tenant Act insofar as is prac-
tical and consistent with said act: Pro-
vided, That Forest Service officers may
continue under delegated authority to
acquire lands, to make exchanges, to
grant easements and enter into leases,
permits, agreements, contracts and
memoranda of understanding involving
such lands under such terms and condi-
tions and for such consideration, fees
or rentals as authorized by title Ill of
the said Act.

(b) Existing valid rights, reservations
easements, leases, permits, agree-
ments, contracts and memoranda of
understanding affecting these lands
shall continue in full force and effect
so long as they remain valid in accord-
ance with the terms thereof.

[27 FR 9217, Sept. 18, 1962]

§213.4 Prior rules and regulations su-
perseded.

Except as provided in §213.3, the rules
and regulations heretofore issued for
the land utilization projects are hereby
superseded as to all such projects ad-
ministered by the Forest Service, but
not as to such project lands adminis-
tered by other agencies.

[27 FR 9217, Sept. 18, 1962]

PART 215—NOTICE, COMMENT,
AND APPEAL PROCEDURES FOR
NATIONAL FOREST SYSTEM
PROJECTS AND ACTIVITIES

Sec.

215.1 Purpose and scope.

215.2 Definitions.

215.3 Proposed actions subject to notice and
comment.

215.4 Actions not subject to notice and com-
ment.

215.5 Notice and comment on proposed ac-
tions.

215.6 Response to comments received on
proposed actions.

215.7 Decisions subject to appeal.

215.8 Decisions not subject to appeal.

215.9 Notice of decisions.

215.10 Implementation of decisions.
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AUTHORITY: 16 U.S.C. 472, 551; sec. 322, Pub.
L. 102-381, 106 Stat. 1419 (16 U.S.C. 1612 note).

SOURCE: 58 FR 58910, Nov. 4, 1993, unless
otherwise noted.

§215.1 Purpose and scope.

(@) Purpose. The rules of this part
have two purposes. First, this part es-
tablishes a process by which persons or
organizations may receive notice and
be provided opportunity to comment
on proposed actions implementing na-
tional forest land and resource man-
agement plans prior to a final decision
by the responsible official. This in-
cludes notice of and opportunity to
comment on nonsignificant amend-
ments of land and resource manage-
ment plans that are made in conjunc-
tion with those proposed actions. Sec-
ond, this part provides for prompt ad-
ministrative review of project and ac-
tivities implementing forest plans and
establishes who may appeal decisions
on planned actions, the kind of deci-
sions that may be appealed, the respon-
sibilities of the participants in an ap-
peal, and the procedures that apply.

(b) Scope. The process established in
this part constitutes the final adminis-
trative opportunity for the public to
influence National Forest System
project decisionmaking prior to imple-
mentation. The rules of this part com-
plement, but do not replace, numerous
other opportunities to participate in
and influence agency decisionmaking
provided pursuant to the National En-
vironmental Policy Act of 1969, the Na-
tional Forest Management Act, and the
implementing regulations and proce-
dures in 40 CFR parts 1500-1508 and 36
CFR parts 216 and 219, Forest Service
Manual Chapters 1920 and 1950, and
Forest Service Handbooks 1909.12 and
1909.15.

§215.2 Definitions.
For the purpose of this part—
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Appeal is the written document filed
with an Appeal Deciding Officer by one
who objects to a decision covered by
this part.

Appeal Deciding Officer is the Forest
Service line officer having the dele-
gated authority and responsibile to
render a decision on an appeal filed
under this part.

Appeal Period is the 45 calendar-day
period during which an appeal may be
filed with the Appeal Deciding Officer.

Appeal Record is the information as-
sembled and/or created during the
course of an appeal and upon which re-
view of an appeal is conducted. It con-
sists of the decision documentation,
the appeal, the Responsible Official’s
documentation of the informal disposi-
tion meeting, the public notice of deci-
sion document, and written comments
submitted by interested parties.

Appeal Reviewing Officer is an agency
official who reviews an appeal and
makes a written recommendation to
the Appeal Deciding Officer on the dis-
position of the appeal.

Appellant is a person or organization
filing an appeal under this part.

Categorical Exclusion refers to a cat-
egory of actions which do not individ-
ually or cumulatively have a signifi-
cant effect on the human environment
and for which neither an environ-
mental impact statement (EIS) nor an
environmental assessment (EA) is re-
quired (40 CFR 1508.4; Forest Service
Handbook 1909.15, Chapter 30).

Comment Period is the 30 calendar day
period, following publication of the no-
tice for public comment, available to
interested persons to provide com-
ments to a Responsible Official on a
proposed action subject to this part.

Decision Document is the document
that records the decisions for actions
implementing land and resource man-
agement plans. (See also, Record of De-
cision, Decision Notice, and Decision
Memo.)

Decision documentation refers to the
decision document and all relevant en-
vironmental and other analysis docu-
mentation and records on which the
Responsible Official based a decision
that is at issue under an appeal filed
pursuant to this part. Decision docu-
mentation may include, but is not lim-
ited to, a project or case file, Record of
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Decision, Decision Notice, Decision
Memo, environmental assessment,
finding of no significant impact, draft
and final environmental impact state-
ment, land and resource management
plan, regional guide, and documents in-
corporated by reference in any of the
preceding documents.

Decision Memo is a concise written
record of a Responsible Official’s deci-
sion to implement actions that have
been categorically excluded from docu-
mentation in an environmental impact
statement or environmental assess-
ment (40 CFR 1508.4, Forest Service
Handbook 1909.15, Chapter 30).

Decision Notice is a concise written
record of a Responsible Official’s deci-
sion based on an environmental assess-
ment and a finding of no significant
impact. (40 CFR 1508.9, Forest Service
Handbook 1909.15, Chapter 40).

Environmental Assessment is a concise
public document that provides suffi-
cient evidence and analysis for deter-
mining whether to prepare an environ-
mental impact statement or a finding
of no significant impact (40 CFR 1508.9;
Forest Service Handbook (FSH),
1909.15, Chapter 40).

Environmental Impact Statement is a
detailed written statement as required
by section 102(2)(C) of the National En-
vironmental Policy Act of 1969 (40 CFR
1508.11; FSH 1909.15, Chapter 20).

Finding of No Significant Impact
(FONSI) is a document prepared by a
federal agency presenting the reasons
why an action, not otherwise excluded,
will not have a significant effect on the
human environment and for which an
environmental impact statement,
therefore, will not be prepared. It in-
cludes the environmental assessment
or a summary of it and shall note any
other environmental documents re-
lated to it (40 CFR 1508.13; Forest Serv-
ice Handbook 1909.15, Chapter 40).

Forest Service line officer is a Forest
Service official who serves in a direct
line of command from the Chief and
who has the delegated authority to
make and execute decisions subject to
this part. Specifically, for the purposes
of this part, a Forest Service employee
who holds one of the following offices
and titles: District Ranger, Deputy
Forest Supervisor, Forest Supervisor,
Deputy Regional Forester, Regional
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Forester, Associate Deputy Chief, Dep-
uty Chief, Associate Chief of the Forest
Service, or an employee delegated the
authority to act in one of these capac-
ities.

Interested Party is a person or organi-
zation other than the appellant that
provides written information to the
Appeal Reviewing Officer regarding an
appeal.

Proposed action is a proposal made by
the Forest Service to authorize, rec-
ommend, or implement an action on
National Forest System lands to meet
a specific purpose and need which is
subject to the notice and comment pro-
visions of this part.

Proposed Timber Harvest Categorically
Excluded from Documentation under For-
est Service Handbook 1909.12, section 31.2,
paragraph 4 is timber harvest which re-
moves 250,000 board feet or less of mer-
chantable wood products, or salvage
which removes 1,000,000 board feet or
less of merchantable wood products;
which requires one mile or less of low
standard road construction (Service
level D. FSH 7709.56); and assures re-
generation of harvested or salvaged
areas, where required; which normally
are categorically excluded from docu-
mentation in an environmental assess-
ment or environmental impact state-
ment; and for which a project or case
file and decision memo are required
(Forest Service Handbook 1909.12, sec.
31.2, para. 4).

Record of Decision is a document
signed by a Responsible Official record-
ing a decision that was preceded by
preparation of an environmental im-
pact statement (40 CFR 1505.2; Forest
Service Handbook 1909.15, Chapter 20).

Responsibile Official is the Forest
Service line officer who has the author-
ity and responsibility to make deci-
sions on proposed actions subject to
notice, comment and appeal under this
part.

§215.3 Proposed actions subject to no-
tice and comment.

The notice and comment procedures
of §215.5 apply only to the following ac-
tions:

(a) Proposed actions implementing
national forest land and resource man-
agement plans (36 CFR 219.11) for which
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an environmental assessment is pre-
pared.

(b) Proposed timber harvest as de-
scribed in Paragraph 4, section 31.2 of
Forest Service Handbook 1905.15 for
which a project or case file and Deci-
sion Memo are required.

(¢) Nonsignificant amendments (36
CFR part 219) to land and resource
management plans that are included as
part of a decision on a proposed action
as specified in paragraph (a) of this sec-
tion.

(d) Proposed actions on those Na-
tional Forests which do not yet have
approved land and resource manage-
ment plans prepared pursuant to 36
CFR part 219 as follows:

(1) Proposed actions for which an en-
vironmental assessment is prepared; or

(2) Proposed timber harvest as de-
scribed in Paragraph 4, section 31.2 of
Forest Service Handbook 1905.15 for
which a project or case file and Deci-
sion Memo are required.

(e) Proposed forestry research activi-
ties to be conducted on National Forest
Systems lands for which an environ-
mental assessment has been prepared.

§215.4 Actions not subject to notice
and comment.

The following proposed actions are
not subject to notice and comment pro-
cedures of §215.5

(a) Actions described in a draft envi-
ronmental impact statement, for which
notice and comment procedures are
governed by 40 CFR parts 1500-1508;

(b) Actions categorically excluded
from documentation in an environ-
mental impact statement or environ-
mental assessment pursuant to 7 CFR
1b.3 or FSH 1909.15, sections 31.1 and
31.2, except timber harvest actions as
specified in §215.3(b) and (d)(2);

(c) Any action or policy not subject
to the provisions of the National Envi-
ronmental Policy Act and the imple-
menting regulations at 40 CFR parts
1500-1508;

(d) Rules promulgated in accordance
with the Administrative Procedure Act
(5 U.S.C. 551 et seq.) or policies and pro-
cedures issued in Forest Service Manu-
als and Handbooks (36 CFR parts 200,
216);

(e) A nonsignificant amendment to a
land and resource management plan
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which is made separately from a pro-
posed action specified in §215.3(c) and
which, therefore, is subject to appeal
under part 217 of this chapter.

§215.5 Notice and comment on pro-
posed actions.

(a) Annual notice of newspapers. Annu-
ally, each Regional Forester shall,
through notice published in the FED-
ERAL REGISTER, advise the public of the
principal newspapers to be utilized for
publishing notices required by this sec-
tion.

(b) Manner of giving notice. (1) The Re-
sponsible Official shall publish notice
of proposed actions as specified in
§215.3 in a newspaper of general cir-
culation identified pursuant to the re-
quirements of paragraph (a) of this sec-
tion.

(2) The Responsible Official also shall
give the public notice of the oppor-
tunity to comment on proposed actions
subject to this part as follows:

(i) For proposed actions requiring an
environmental assessment, the Respon-
sible Official shall promptly mail the
environmental assessment along with a
letter identifying the proposed action
to any person who has requested it and
to persons who are known to have par-
ticipated in the environmental anal-
ysis process.

(ii) For proposed timber harvest ac-
tions categorically excluded from docu-
mentation under Forest Service Hand-
book 1909.15, section 31.2, paragraph 4,
the Responsible Official shall promptly
mail a letter briefly describing the pro-
posed to any person who has requested
notice, to persons who are on a mailing
list to receive notice of this type of de-
cision, or to persons who are known to
have participated in the decision-
making process.

(c) Content of the public notice for com-
ment on proposed actions. All notices
provided or published pursuant to this
section shall include the following:

(1) The title and brief description of
the proposed action;

(2) A general description of the pro-
posed action location;

(3) Instructions on how to obtain ad-
ditional information on the proposed
action;

(4) The name, title, address, and tele-
phone number of the Responsible Offi-

38

36 CFR Ch. Il (7-1-00 Edition)

cial to whom comments should be ad-
dressed; and

(5) The date the comment period ends
(§215.6(a)).

§215.6 Response to comments received
on proposed actions.

(a) Comment period. The Responsible
Official shall accept comments on an
proposed action subject to §215.3 for 30
days following the date of publication
of the notice for public comment. Both
oral and written comments shall be ac-
cepted. The 30-day period for comment
begins on the first day after publica-
tion of notice. Saturdays, Sundays, and
Federal holidays are included in com-
puting all time periods in this section;
however, when the comment period
ends on a Saturday, Sunday, or Federal
holiday, the comment period shall be
extended to the close of business of the
next Federal working day.

(b) Submission. Persons expressing an
interest or submitting comments to
the Responsible Official in response to
a notice published or provided pursuant
to §215.5 shall provide the following in-
formation, which will become a matter
of public record:

(1) Name, address, and (if possible)
telephone number;

(2) Title of the document(s) on which
comment is being submitted; and

(3) Specific facts or comments along
with supporting reasons that the per-
son believes the Responsible Official
should consider in reaching a decision.

(c) Timeliness. It is the responsibility
of persons providing comments to sub-
mit them by the close of the comment
period.

(1) When comments are received, the
Responsible Official shall clearly iden-
tify the date of receipt.

(2) The Responsible Official must
consider all written comments post-
marked or facsimile imprinted by the
close of business on the 30th day fol-
lowing publication of the notice (§215.5)
and all oral comments received by the
close of business on the 30th day fol-
lowing publication of the notice.

(d) The Responsible Official shall ad-
dress comments received from the pub-
lic during the comment period in an
appendix to the environmental assess-
ment. For proposed timber harvest ac-
tions to be categorically excluded from
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documentation under Forest Service
Handbook 1909.15, section 31.2, para-
graph 4, public comments and re-
sponses to them shall be placed in the
project file.

(e) Notes of oral comments received
in response to a notice for public com-
ment pursuant to §215.5 shall be placed
in the files and addressed pursuant to
paragraph (d) of this section.

§215.7 Decisions subject to appeal.

Only the following decisions are sub-
ject to appeal under this part:

(a) Project and activity decisions
documented in a Record of Decision or
Decision Notice, including those which,
as a part of the project approval deci-
sion, contain a nonsignificant amend-
ment to a National Forest Land and
Resource Management Plan (36 CFR
219.10).

(b) Timber harvest project and activ-
ity decisions as described in paragraph
4, Section 31.2 of Forest Service Hand-
book 1909.15 which are documented in a
decision memo.

§215.8 Decisions not subject to appeal.

(a) The following decisions are not
subject to appeal under this part:

(1) Project or activity decisions in-
cluded in a Record of Decision for sig-
nificant amendment, revision, or ap-
proval of a land and resource manage-
ment plan, appeal of which is governed
by 36 CFR part 217;

(2) Preliminary findings made during
planning and/or analysis processes.
Such findings are appealable only upon
issuance of a decision document;

(3) Actions for which notice and op-
portunity to comment have been pub-
lished and on which no expression of
interest has been received during the
comment period (§215.6), and on which
the Responsible Official’s decision does
not modify the proposed action; and

(4) Decisions for actions that have
been categorically excluded from docu-
mentation in an environmental assess-
ment or environmental impact state-
ment in FSH 1909.15, Section 31.1 and
31.2, except as noted in §215.7(b).

(b) In addition to decisions excluded
from appeal by paragraph (a) of this
section, the Appeal Deciding Officer
shall dismiss any appeal filed on subse-
quent implementing actions that result
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from the initial project decision sub-
ject to appeal under §215.7. For exam-
ple, an initial decision to offer a timber
sale is appealable under this part; sub-
sequent implementing actions to ad-
vertise or award that sales are not ap-
pealable under this part.

(c) Decisions solely affecting the
business relationship between the For-
est Service and holders of written in-
struments regarding occupancy and use
of National Forest System lands can be
appealed by permit holders under ei-
ther 36 CFR part 251, subpart C, or this
part, but cannot be appealed under
both regulations.

§215.9 Notice of decisions.

(a) Publication of public notice. The
Responsible Official shall publish a no-
tice of any decision which is subject to
notice and comment under §215.3 in a
newspaper of general circulation iden-
tified pursuant to the requirements of
§215.5(a).

(b) Publication of notice of a decision.
A notice of a decision published pursu-
ant to this section shall:

(1) Include the decision title and a
concise description of the action(s) to
be taken, the name and title of the Re-
sponsible Official, and instructions for
obtaining a copy of the decision docu-
ment;

(2) Except for decisions on which no
expression of interest was received dur-
ing the comment period §215.8(4), state
that the decision is subject to appeal
pursuant this part and include the fol-
lowing:

(i) State the name and address of the
Appeal Deciding Officer with whom an
appeal should be filed;

(ii) Specify that an appeal must be
postmarked and submitted to the Ap-
peal Deciding Officer within 45 days of
the date of publication in accordance
with §215.13;

(3) For those decisions on which no
comment was received, state that the
decision is not subject to appeal pursu-
ant to §215.8(a)(4).

(¢) Mailing decision documents. The
Responsible Official shall promptly
mail the decision document to those
who request the specific document and
to those who submitted comments on
the proposed action either before or
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during the comment period provided
pursuant to §215.6.

§215.10 Implementation of decisions.

(a) If no appeal is filed, implementa-
tion of decisions subject to appeal pur-
suant to this part may occur on, but
not before, 5 business days from the
close of the appeal filing period.

(b) If an appeal is filed, implementa-
tion may not occur for 15 days fol-
lowing the date of appeal disposition.
In the event of multiple appeals of the
same decision, the date of the disposi-
tion of the last appeal controls the im-
plementation date.

(c) If a project is not appealable be-
cause, pursuant to §215.8(a)(4), no ex-
pression of interest has been received
and there is no change from the pro-
posed action, iIimplementation may
occur immediately upon publication of
the notice of the decision as provided
in §215.9.

(d) A project decision is not subject
to a stay if the Chief of the Forest
Service determines that an emergency
situation exists with respect to the de-
cision in accordance with the following
provisions of this paragraph:

(1) An emergency, as defined here, is
an unexpected event, or a serious oc-
currence or a situation requiring ur-
gent action. Examples of an emergency
include, but are not limited to, the fol-
lowing:

(i) Vegetation loss which presents an
immediate threat of flooding or land-
slide.

(if) Hazardous or unsafe situations as
a result of wildfire or other cir-
cumstances.

(iii) Damage to water quality caused
by siltation due to fire or flooding.

(iv) Potential loss of fish and wildlife
habitat due to windstorms and
blowdowns.

(v) Sudden outbreaks of forest pests
and diseases.

(2) The Responsible Official shall no-
tify the public that the Forest Service
intends to handle this project as an
emergency in the public notice on pro-
posed actions as provided in
§215.5(c)(1). Actions responding to
emergency situations may be accom-
plished with force account (Forest
Service crews), service contracts or
timber sale contracts.
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§215.11 Who may participate in ap-
peals.

(a) Except as provided for in para-
graph (c) of this section, an appeal pur-
suant to this part may be filed by any
person who, or any non-Federal organi-
zation or entity that has met either of
the following criteria:

(1) Submitted written comment in re-
sponse to a project draft Environ-
mental Impact Statement; or

(2) Provided comment or otherwise
expressed interest in a particular pro-
posed action by the close of the com-
ment period specified in §215.6.

(b) Persons interested in or poten-
tially affected by an appeal may par-
ticipate as an interested party, as pro-
vided in §215.13(e).

(c) Federal agencies may not partici-
pate as appellants or interested par-
ties.

(d) Federal employees filing appeals
under this part shall comply with Fed-
eral conflict of interest statutes at 18
U.S.C. 202-209 and with employee ethics
requirements at 5 CFR part 2635. Spe-
cifically, employees shall not be on of-
ficial duty or use government property
or equipment in the preparation or
transmittal of an appeal. Employees
also shall not use official information
not yet released to the public.

[58 FR 58910, Nov. 4, 1993, as amended at 63
FR 4188, Jan. 28, 1998]
§215.12 Where to file appeals.

The Appeal Deciding Officer with
whom appeals must be filed are as fol-
lows:

If the responsible official who

Then the appeal deciding offi-
made the decision is: i

ceris:

Chief of the Forest Service.
Regional Forester.
Do.

Regional Forester
Forest Supervisor or
District Ranger

§215.13 Appeal time periods and proc-
ess.

(a) Filing procedures. To appeal a deci-
sion under this part, a person must
submit a written appeal to the Appeal
Deciding Officer within the 45 day ap-
peal filing period specified in the public
notice published pursuant to §215.9.

(b) Computation of time periods. (1) The
day after the publication of the public
notice published pursuant to §215.9 is
the first day of the appeal filing period.
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(2) All time periods in this section
are to be computed using calendar
days. Saturdays, Sundays, and Federal
holidays are included in computing the
time period for filing an appeal. How-
ever, when the filing period would ex-
pire on a Saturday, Sunday, or Federal
holiday, the filing time is extended to
the end of the next Federal working
day.

(c) Evidence of timely filing. The appel-
lant is responsible for submitting an
appeal on or before the last day of the
appeal filing period. Where there is a
question about timelines of an appeal,
the U.S. Postal Service postmark on a
mailed appeal or the time and date im-
print on a facsimile appeal will be used
to determine timeliness.

(d) Time extensions. Time extensions
are not permitted.

(e) Interested party comments. Inter-
ested parties must submit written com-
ments to the Appeal Reviewing Officer
within 15 days after close of the appeal
filing period and are encouraged to pro-
vide a copy to the appellants at the
same time. An interested party can ob-
tain the address of the Appeal Review-
ing Officer and appellants by con-
tacting the Appeal Deciding Officer.

(f) Time period for formal disposition.
Unless an appeal is resolved through
the informal disposition process pro-
vided for in §215.16, the following time-
frame and process shall apply:

(1) Transmittal of decision documenta-
tion. Within 15 days of the close of the
appeal filing period, the Responsible
Official shall transmit the appeal
record to the Appeal Reviewing Officer.

(2) Review recommendation. Within 30
days of the close of the appeal filing
period, the Appeal Reviewing Officer
shall review the appeal record and for-
ward it to the Appeal Deciding Officer
with a written recommendation on the
disposition of the appeal(s). The Appeal
Reviewing Officer’'s recommendation
shall be released upon issuance of an
appeal decision.

(3) Appeal decision. Within 45 days fol-
lowing the end of the appeal filing pe-
riod, the Appeal Deciding Officer shall
issue a written decision or otherwise
give notice to appellant(s) concerning
the disposition of the appeal. The deci-
sion or notice shall briefly explain why
the Responsible Official’s original deci-
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sion was affirmed or reversed, in whole
or in part.

§215.14 Content of an appeal.

(a) It is the appellant’s responsibility
to provide sufficient written evidence
and rationale to show why the Respon-
sible Official’s decision should be re-
manded or reversed.

(b) An appeal submitted to the Ap-
peal Deciding Officer becomes a part of
the appeal record. An appeal must
meet the following requirements:

(1) State that the document is an ap-
peal filed pursuant to 36 CFR part 215;

(2) List the name and address of the
appellant and, if possible, a telephone
number;

(3) Identify the decision document by
title and subject, date of the decision,
and name and title of the Responsible
Official,

(4) Identify the specific change(s) in
the decision that the appellant seeks or
portion of the decision to which the ap-
pellant objects;

(5) State how the Responsible Offi-
cial’s decision fails to consider com-
ments previously provided, either be-
fore or during the comment period
specified in §215.6 and, if applicable,
how the appellant believes the decision
violates law, regulation, or policy.

§215.15 Dismissal of appeal without
review.

(a) An Appeal Deciding Officer shall
dismiss an appeal without review when:

(1) The appeal is not postmarked or
the facsimile is not date imprinted
within the 45-day appeal filing period
in accordance with §215.13;

(2) The requested relief or change
cannot be granted under law, fact, or
regulation;

(3) The decision at issue is being ap-
pealed by the appellant under another
administrative proceeding;

(4) The decision is excluded from ap-
peal pursuant to §215.8;

(5) The appellant did not express an
interest in the specific proposal at any
time prior to the close of the comment
period specified in §215.6;

(6) The Responsible Official has with-
drawn the decision being appealed; or

(7) The appellant has filed for Federal
judicial review of the decision and the
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Chief has waived the argument in
§215.20.

(b) The Appeal Deciding Officer shall
give written notice to the appellant,
interested parties, and Responsible Of-
ficial that an appeal is dismissed and
state the reasons for dismissal.

§215.16 Informal disposition.

(a) Offer to meet. When a decision is
appealed under this part, the Respon-
sible Official must contact the appel-
lant(s) and offer to meet and discuss
resolution of the issues raised in the
appeal. This contact shall be made as
soon as practicable after an appeal has
been filed.

(b) Time and location of meeting. If one
or more appellants agree to meet, the
meeting(s) must take place not later
than 15 days after the closing date for
filing an appeal. The location of the
meeting shall be in the vicinity of the
lands affected by the decision. When
the District Ranger is the Responsible
Official, meetings will generally be lo-
cated on or near that Ranger District.
When the Forest Supervisor or Re-
gional Forester is the Responsible Offi-
cial, meetings will generally take place
at a location within or near the Na-
tional Forest.

(c) Type of meeting. Generally, par-
ticipants shall be physically present at
informal disposition meetings. Where
an appellant cannot attend a meeting
in person because of schedule conflicts
or travel distances, alternative types of
meetings (such as telephone con-
ferences or video conferences) may be
arranged. This alternative type meet-
ing also must take place not later than
15 days after the closing date for filing
an appeal. The informal disposition
meeting must be open to interested
parties and the public.

(d) Agreement on disposition. The Re-
sponsible Official must notify the Ap-
peal Deciding Officer of the names of
meeting participants and the outcome
of the informal disposition meeting.

(1) If the appellant(s) and Responsible
Official reach agreement on disposition
of the appeal, the Responsible Official
shall so notify the Appeal Deciding Of-
ficer and the appellant shall withdraw
the appeal by letter to the Appeal De-
ciding Officer no later than 15 days
after the meeting. Upon notice from
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the appellant that the appeal has been
withdrawn, the Appeal Deciding Officer
shall notify the interested parties, Ap-
peal Reviewing Officer, and Respon-
sible Official of the conclusion of the
appeal.

(2) If, as a result of the agreement
reached at the informal disposition
meeting, new information is received
or changes to the original project deci-
sion or environmental analysis are pro-
posed, the Responsible Official must
follow the procedures in the Environ-
mental Policy and Procedures Hand-
book, FSH 1909.15, section 18.

(e) Failure to reach agreement. If the
appeal is not resolved through the in-
formal disposition meeting, the Re-
sponsible Official shall so notify the
Appeal Deciding Officer in writing. The
Appeal Deciding Officer shall then ad-
vise the Appeal Reviewing Officer to
proceed with formal review of the ap-
peal.

§215.17

(a) Formal disposition period. The Ap-
peal Deciding Officer shall issue an ap-
peal decision not later than 45 days
after the end of the appeal filing pe-
riod.

(b) Appeal decision. The Appeal Decid-
ing Officer shall complete a review
based on the appeal record as defined in
§215.2 and the Reviewing Officer’s rec-
ommendation. The Appeal Deciding Of-
ficer shall issue a written appeal deci-
sion either affirming or reversing the
Responsible Official’s decision, in
whole or in part, and may include in-
structions for further action. The Ap-
peal Deciding Officer shall send a copy
of the appeal decision to the appellant,
interested parties, the Appeal Review-
ing Officer, and the Responsible Offi-
cial. If a formal decision is not issued,
the Appeal Deciding Officer shall no-
tify the appellant(s) of the disposition
of their appeal.

Formal disposition.

§215.18 Appeal deciding officer au-
thority.

(a) Consolidation of appeal decisions. In
cases involving multiple appeals of a
decision subject to this part, the Ap-
peal Deciding Officer shall determine
whether to issue one appeal decision or
separate appeal decisions.
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(b) Procedural decisions. The Appeal
Deciding Officer shall make all proce-
dural determinations in this part. Such
determinations are not subject to fur-
ther administrative review.

(c) Appeal decisions. The Appeal De-
ciding Officer’s decision constitutes
the final administrative determination
of the Department of Agriculture.

§215.19 Appeal reviewing officer au-
thority.

(a) Identification of Appeal Reviewing
Officer. An agency official at the Re-
gional Office level designated by the
Chief is the Appeal Reviewing Officer
for appeals of District Ranger and For-
est Supervisor decisions. An agency of-
ficial at the Washington Office level
designated by the Chief is the Appeal
Reviewing Officer for appeals of Re-
gional Forester Decisions. The Appeal
Reviewing Officer shall be an officer at
least at the level of the agency official
who made the initial decision on the
project or activity that is under appeal
and has not participated in the initial
decision and will not be responsible for
implementing the initial decision after
the appeal is decided.

(b) Scope of review. The Appeal Re-
viewing Officer’s review of decisions
under this part focuses on decision doc-
umentation developed by the Respon-
sible Official in reaching the decision,
issues raised in the appeal, and com-
ments submitted by interested parties.

(c) Consolidation of recommendations.
In cases involving multiple appeals of a
decision subject to this part, the Ap-
peal Reviewing Officer shall determine
whether to issue one recommendation
or separate recommendations.

§215.20 Policy in event of judicial pro-
ceedings.

Unless waived in a specific case, it is
the position of the Department of Agri-
culture that any filing for Federal judi-
cial review of a decision subject to re-
view under this part is premature and
inappropriate unless the plaintiff has
first sought to invoke and exhaust the
procedures available under this part.

§215.21 Applicability and effective

date.
(a) The requirements of §215.5 of this
part to provide notice and opportunity
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to comment on proposed actions de-
scribed in §215.3 is effective January 3,
1994.

(b) Decisions for which notice has
been given pursuant to 36 CFR 217.5
prior to January 3, 1994, remain subject
to the appeal procedures of 36 CFR part
217.

PART 216—INVOLVING THE PUBLIC
IN THE FORMULATION OF FOREST
SERVICE DIRECTIVES

Sec.

216.1 Purpose.

216.2 Definitions.

216.3 Applicability; relationship to other
public participation opportunities.

216.4 Determining the need for formal pub-
lic review on proposed Manual directives.

216.5 Documentation.

216.6 Notice and comment procedures for
proposed Manual directives identified for
formal public review.

216.7 Exemption of proposed Manual direc-
tives from normal procedures.

216.8 Availability of proposed Manual direc-
tives identified for formal public review.

AUTHORITY: Sec. 14, Forest and Rangeland
Renewable Resources Planning Act of 1974, 88
Stat. 476 as amended, 90 Stat. 2949, 2958 (16
U.S.C. 1612).

SOURCE: 49 FR 16993, Apr. 23, 1984, unless
otherwise noted.

§216.1 Purpose.

This part establishes procedures to
ensure that Federal, State, and local
governments and the public have ade-
quate notice and opportunity to com-
ment upon the formulation of stand-
ards, criteria, and guidelines applicable
to Forest Service programs.

§216.2 Definitions.

(a) The Forest Service Manual consists
of numerous volumes organized by nu-
merically coded subject matter. The
volumes contain legal authorities, re-
sponsibilities, delegations, and general
instruction and direction needed on a
continuous basis by Forest Service offi-
cers at more than one unit to plan and
execute programs. The parent text is
issued by the national headquarters
and sets forth the policies, and other
guidance applicable Service-wide. Na-
tional directives are supplemented, as
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necesary, by Forest Service field of-
fices. Supplements to the Forest Serv-
ice Manual are applicable only within
the Forest Service organizational juris-
diction for which they are issued. The
Forest Service Manual is revised to
conform to changing law, orders, regu-
lations, or management needs.

(b) Public participation activities are
actions initiated by the Forest Service
to facilitate an exchange of informa-
tion with the public. These actions in-
clude, but are not limited to, oral and
written measures such as public no-
tices, letters, discussion papers, and
gatherings such as meetings, work-
shops, and hearings.

(c) Standards, criteria, and guidelines
means those written policies, instruc-
tions, and orders, originated by the
Forest Service and issued in the Forest
Service Manual which establish the
general framework for the manage-
ment and conduct of Forest Service
programs.

§216.3 Applicability; relationship to
other public participation opportu-
nities.

(@) The requirements described
this part do not apply to—

(1) Rules or regulations promulgated
according to the requirements of the
Administrative Procedure Act, 5 U.S.C.
553;

(2) Instructions, procedures, and
other material issued in Forest Service
Handbooks; and

(3) Proposed Manual directives which
provide guidance and procedures on ad-
ministrative support activities such as
personnel matters, procurement, serv-
ice contracting, and other routine busi-
ness operations of the agency.

(b) This part does not supersede or
replace the requirements of the Na-
tional Environmental Policy Act as set
forth in 40 CFR part 1500 and chapter
1950 of the Forest Service Manual. The
requirements described in this part do
not apply where equivalent public no-
tice and opportunity for comment on
the contents of a proposed Manual di-
rective are provided during compliance
with NEPA procedures.

(c) The direction for management of
many Forest Service programs is de-
veloped with public participation dur-
ing land and resource management

in
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planning part 219, and other activities.
The relevant results of such public par-
ticipation shall be used in formulation
of Forest Service Manual directives to
avoid duplicating public participation
efforts.

(d) In addition to the opportunity for
formal public review and comment of-
fered in this part, the public may infor-
mally review and comment on Manual
material at other times.

(e) These regulations do not prevent
informal consultation with selected
Federal, State, and local governments
and the public when such consultation
is deemed appropriate in formulating
Manual material.

§216.4 Determining the need for for-
mal public review of proposed Man-
ual directives.

(a) Agency officials responsible for
formulating Manual directives con-
taining applicable standards, criteria,
and guidelines shall determine whether
substantial public interest or con-
troversy concerning a proposed Manual
directive can be expected.

(b) The following shall be considered
in making this determination:

(1) Direct written or oral communica-
tion with those known to be interested
in the proposal;

(2) The degree to which the proposal
is likely to adversely or beneficially af-
fect the general public as well as those
known to be interested in the proposal;

(3) The amount of change the pro-
posal represents from current direc-
tion;

(4) The extent of recent news media
coverage on subjects related to the pro-
posal; and

(5) The amount of interest or con-
troversy expressed on previous pro-
posals on the same or similar subjects.

§216.5 Documentation.

The responsible Forest Service offi-
cial shall document the results of the
determination made pursuant to
§216.4(b), and the reasons therefor, in a
concise written summary. The sum-
mary may be combined with docu-
mentation required by NEPA proce-
dures or other applicable law or policy.
The summary shall be prepared and
filed at the same location as the Forest
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Service official responsible for devel-
oping the Manual directive.

§216.6 Notice and comment proce-
dures for proposed Manual direc-
tives identified for formal public re-
view.

(a) Where it is determined that sub-
stantial public interest or controversy
concerning a proposed Manual direc-
tive can be expected, the following
minimum requirements for notifying
the public and giving opportunity to
comment on the proposal apply:

(1) National Forest and Ranger District
Proposals. The responsible official shall
determine appropriate means of noti-
fying the public. This may include, but
is not limited to, legal notice in a
newspaper of general circulation or
press release. The public shall have a
minimum of 30 calendar days to review
and comment on the proposal.

(2) Regional, Station, and Area Pro-
posals. The responsible official shall de-
termine appropriate means of notifying
the public. This may include, but is not
limited to, notice and summary of the
proposal in the FEDERAL REGISTER,
legal notice in one or more newspapers
of general circulation, or press release.
The public shall have a minimum of 30
calendar days to review and comment
on the proposal.

(3) National Proposals. The responsible
official shall publish a notice and sum-
mary of the proposal in the FEDERAL
REGISTER, followed by a minimum of 60
calendar days for public review and
comment.

(b) Agency officials will give direct
notice to Federal, State, and local gov-
ernments and to the public known to
be interested in the proposal. Along
with the notice, the responsible official
shall also provide either a complete
proposal or a summary of the proposal
for review.

(c) The responsible Forest Service of-
ficial may conduct additional public
participation activities related to the
proposed Manual directive as are
deemed appropriate and necessary.

(d) Comments received from the pub-
lic shall be analyzed and considered in
the formulation and preparation of the
final Manual directive.

(e) The final Manual directive or a
summary shall be sent to those who of-
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fered comments on the proposed direc-
tive and further publicized as deemed
appropriate by the responsible official.

§216.7 Exemption of proposed Manual
directives from normal procedures.

When it is found for good cause that
an exigency exists, an interim Manual
directive that is determined to be of
substantial public interest or expected
controversy may be issued in advance
of providing opportunity for public
comment. However, as soon as prac-
ticable after issuance, the interim
Manual directive will be made avail-
able for public review and comment as
described in §216.6. In making the Man-
ual directive available, the responsible
official shall state why the interim di-
rective was issued prior to obtaining
public comments.

§216.8 Availability of proposed Man-
ual directives identified for formal
public review.

As a minimum, review copies of pro-
posed Manual directives determined to
be of substantial public interest or ex-
pected controversy shall be available
in the Forest Supervisor’s Office and
District Rangers’ Offices when Na-
tional Forest proposals are involved; in
the Regional Office and Forest Super-
visors’ Offices when regional proposals
are involved; and in Regional Offices
and National Headquarters when na-
tional proposals are involved. When
Manual directives involve Forest Serv-
ice Research or State and Private For-
estry programs, review copies shall be
available at comparable administrative
offices.

PART 217—APPEAL OF REGIONAL
GUIDES AND NATIONAL FOREST
LAND AND RESOURCE MANAGE-
MENT PLANS

Sec.
217.1
217.2
217.3

Purpose and scope.

Definitions.

Decisions subject to appeal.

217.4 Decisions not subject to appeal.

217.5 Giving notice of decisions subject to
appeal.

217.6 Participants.

217.7 Levels of appeal.

217.8 Appeal process sequence.

217.9 Content of a notice of appeal.
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217.10 Implementation and stays of deci-
sions.

217.11 Dismissal without review.

217.12 Resolution of issues.

217.13 Reviewing officer authority.

217.14 Intervention.

217.15 Appeal record.

217.16 Decision.

217.17 Discretionary review.

217.18 Policy in event of judicial
ceedings.

217.19 Applicability and effective date.

AUTHORITY: 16 U.S.C. 551, 472.

SOURCE: 54 FR 3357, Jan. 23, 1989, unless
otherwise noted.

pro-

§217.1 Purpose and scope.

(a) This part provides a process by
which a person or organization inter-
ested in the management of the Na-
tional Forest System may administra-
tively appeal decisions to approve,
amend, or revise a National Forest
land and resource management plan or
approve or amend a regional guide pre-
pared pursuant to 36 CFR part 219. This
part establishes who may appeal such
decisions, the kind of decisions that
may be appealed, the responsibilities of
the participants in an appeal, and the
procedures that apply. This part pro-
vides a review of such decisions by an
official at the next administrative
level.

(b) This part complements, but does
not replace, numerous opportunities to
participate in and influence agency de-
cisionmaking provided pursuant to the
National Environmental Policy Act of
1969 (NEPA) and the associated imple-
menting regulations and procedures in
40 CFR parts 1500-1508, 36 CFR parts
215, 216, and 219, Forest Service Manual
Chapters 1920 and 1950, and Forest
Service Handbooks 1909.12 and 1909.15.

[58 FR 58915, Nov. 4, 1993]

§217.2 Definitions.

For the purposes of this part—

Appellant is the term used to refer to
a person or organization (or an author-
ized agent or representative acting on
their behalf) filing a notice of appeal
under this part.

Deciding Officer means the Forest
Service line officer who has the dele-
gated authority and responsibility to
make the decision being questioned
under these rules.
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Decision document means a written
document that a Deciding Officer signs
to execute a decision subject to review
under this part. Specifically a Record
of Decision or a Decision Notice.

Decision documentation refers to the
decision document and all relevant en-
vironmental and other analysis docu-
mentation on which the Deciding Offi-
cer based a decision that is at issue
under the rules of this part. Decision
documentation includes, but is not lim-
ited to, environmental assessments,
findings of no significant impact, envi-
ronmental impact statements, land and
resource management plans, regional
guides, documents incorporated by ref-
erence in any of the preceding docu-
ments, and drafts of these documents
released for public review and com-
ment.

Decision Notice means the written
document signed by a Deciding Officer
when the decision was preceded by
preparation of an environmental as-
sessment (40 CFR 1508.9).

Decision review or review is the term
used to refer to the process provided in
this part by which a higher level officer
reviews a decision of a subordinate offi-
cer in response to a notice of appeal.

Forest Service line officer. The Chief of
the Forest Service or a Forest Service
official who serves in a direct line of
command from the Chief and who has
the delegated authority to make and
execute decisions under this subpart.
Specifically, for the purposes of this
subpart, a Forest Service employee
who hold one of the following offices
and titles: Forest Supervisor, Deputy
Forest Supervisor, Regional Forester,
Deputy Regional Forester Deputy
Chief, Associate Deputy Chief, Asso-
ciate Chief, or the Chief of the Forest
Service.

Intervenor is an individual who, or or-
ganization that, is interested in or po-
tentially affected by a decision under
appeal pursuant to this part, who has
made a timely request to intervene in
that appeal.

Legal notice. A notice of a decision
appealable under this part published in
the FEDERAL REGISTER or in the legal
notices section of a newspaper of gen-
eral circulation as required by §217.5 of
this part.
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Notice of appeal is the written docu-
ment filed with a Reviewing Officer by
one who objects to a decision covered
by this part and who requests review
by the next higher line officer.

Participants include appellants, inter-
venors, the Deciding Officer, and the
Reviewing Officer.

Record of Decision is the document
signed by a Deciding Officer recording
a decision that was preceded by prepa-
ration of an environmental impact
statement (40 CFR 1505.2).

Reviewing Officer is the line officer
one administrative level higher than
the Deciding Officer or, in the case of a
discretionary review, one level higher
than the line officer who issued a first-
level appeal decision.

[54 FR 3357, Jan. 23, 1989; 54 FR 13807, Apr. 5,
1989, as amended at 55 FR 7895, Mar. 6, 1990;
58 FR 58915, Nov. 4, 1993]

§217.3 Decisions subject to appeal.

(a) The following decisions are sub-
ject to appeal under this part:

(1) Decisions to approve, amend, or
revise a National Forest Land and Re-
source Management Plan including
project or activity decisions for which
environmental effects have been ana-
lyzed and disclosed within a final EIS
and documented in a Record of Deci-
sion including approval, significant
amendments, or revisions of a land and
resource management plan.

(2) Decisions to approve or amend a
regional guide prepared pursuant to 36
CFR part 219 and documented in a De-
cision Notice or Record of Decision are
subject to appeal under this part, ex-
cept as provided in §217.4.

(b) Decisions as defined in paragraph
(a) of this section and documented in a
Decision Notice or a Record of Decision
that are made by a subordinate Forest
Service staff officer acting within dele-
gated authority are considered to be
decisions of the Forest Service line of-
ficer.

[58 FR 58915, Nov. 4, 1993]

§217.4 Decisions not subject to appeal.

The following decisions are not sub-
ject to appeal under this part.

(a) Decisions on projects or activities
implementing National Forest Land
and Resource Management Plans in-
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cluding project decisions that include a
non-significant amendment to a Na-
tional Forest Land and Resource Man-
agement Plan.

(b) Preliminary planning decisions or
preliminary decisions as to National
Environmental Policy Act or National
Forest Management Act processes
made prior to release of final plans,
guides, and environmental documents.

(c) Recommendations of Forest Serv-
ice line officers to higher ranking For-
est Service or Departmental officers or
to other entities having final authority
to implement the recommendations in
question, such as wilderness and wild
and scenic river recommendations.

[58 FR 58915, Nov. 4, 1993]

§217.5 Giving notice of decisions sub-
ject to appeal.

(a) For decisions subject to appeal
under this part, Deciding Officers shall
promptly mail the appropriate decision
document (§217.3(a)(1)) to those who, in
writing, have requested it, and to those
who are known to have participated in
the decisionmaking process.

(b) The Deciding Officer shall also
give notice of decisions appealable
under this part as follows:

(1) For all initial decisions of the
Chief, notice shall be published in the
FEDERAL REGISTER.

(2) For all other decisions, legal no-
tice of the decision shall be published
in a newspaper of general circulation
identified pursuant to the require-
ments of paragraph (d) of this section.
Deciding Officers may, at their discre-
tion, also publish notice of their deci-
sions in additional newspapers. Where
a Deciding Officer elects to publish
such additional notices, they shall be
published after an initial legal notice
has been published in the principal
newspaper identified in the biannual
FEDERAL REGISTER notice provided for
in paragraph (d) of this section. Any
such additional newspaper notices shall
indicate the date that the appeal pe-
riod ends, which shall be calculated
based on the date of publication of the
initial notice in the principal news-
paper identified in the biannual FED-
ERAL REGISTER notice.

(c) All notices published pursuant to
this section shall include a concise de-
scription of the decision made by title
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or subject matter, the date of the deci-
sion, the name and title of the official
making the decision, and information
on how to obtain a copy of the deci-
sion, and shall specify that the appeal
period begins the day following the no-
tice’s publication as provided for in
§217.8(b)(1).

(d) At least twice annually, in April
and in October, each responsible Forest
Service officer shall, through FEDERAL
REGISTER notice, advise the public of
the principal newspaper to be utilized
for publishing legal notices required by
this section. The FEDERAL REGISTER
notice shall also list all additional
newspapers which the Deciding Officer
expects to use for purposes of providing
additional notice pursuant to para-
graph (b) of this section.

[54 FR 3357, Jan. 23, 1989, as amended at 55
FR 7895, Mar. 6, 1990; 56 FR 4918, Feb. 6, 1991]

§217.6 Participants.

(a) Other than Forest Service em-
ployees, any person or any non-Federal
organization or entity may challenge a
decision covered by this part and re-
quest a review by the Forest Service
line officer at the next administrative
level.

(b) An intervenor as defined in §217.2
of the subpart.

§217.7 Levels of appeal.

(a) Decisions made by the Chief. If the
Chief of the Forest Service is the De-
ciding Officer, the notice of appeal is
filed with the Secretary of Agriculture.
Review by the Secretary is wholly dis-
cretionary. Within 15 days of receipt of
a notice of appeal, the Secretary shall
determine whether or not to review the
decision in question. If the Secretary
has not decided to review the Chief’s
decision by the expiration of the 15-day
period, the requester(s) shall be noti-
fied by the Secretary’s office that the
Chief’s decision is the final administra-
tive decision of the Department of Ag-
riculture. When the Secretary elects to
review an initial decision made by the
Chief, the Secretary shall conduct the
review iIn accordance with the first
level appeal procedures outlined in this
rule.

(b) Decisions made by Forest Super-
visors and Regional Foresters. The levels
of available review are as follows:

48

36 CFR Ch. Il (7-1-00 Edition)

(1) If the decision is made by a Forest
Supervisor, the notice of appeal is filed
with the Regional Forester,;

(2) If the decision is made by a Re-
gional Forester, the notice of appeal is
filed with the Chief of the Forest Serv-
ice.

(c) Discretionary review of dismissal de-
cisions. Dismissal decisions rendered by
Forest Service line officers pursuant to
this part (§217.11) are subject to discre-
tionary review as follows:

(1) If the initial Reviewing Officer
was the Regional Forester, the Chief
has discretion to review.

(2) If the Reviewing Officer was the
Chief, the Secretary of Agriculture has
discretion to review.

(d) Discretionary review of appeal deci-
sions. Appeal decisions rendered by Re-
gional Foresters and the Chief pursu-
ant to this part are subject to discre-
tionary review as follows:

(1) If the Reviewing Officer was the
Regional Forester, the Chief has discre-
tion to review.

(2) If the Reviewing Officer was the
Chief, the Secretary of Agriculture has
discretion to review.

[54 FR 3357, Jan. 23, 1989, as amended at 54
FR 34509, Aug. 21, 1989; 58 FR 58915, Nov. 4,
1993]

§217.8 Appeal process sequence.

(a) Filing procedures. To appeal a deci-
sion under this part, a person or orga-
nization must:

(1) File a written notice of appeal, in
duplicate, with the next higher line of-
ficer in accordance with the provisions
of §217.9 of this part.

(2) File the notice of appeal within 45
days of the date specified in the pub-
lished legal notice for non-significant
amendments to land and resource man-
agement plans documented in a Deci-
sion Notice or Record of Decision.

(3) File the notice of appeal within 90
days of the date specified in the pub-
lished legal notice for land and re-
source management plan approvals,
significant amendments, or revisions,
and for other programmatic decisions
documented in a Record of Decision.

(b) Computation of time periods. (1) The
day after the published notices re-
quired in §217.5(b) is the first day of the
appeal period provided for in para-
graphs (a)(2) and (a)(3) of this section.
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All other time periods applicable to
this part are tied to the filing of a no-
tice of appeal and begin on the first
day following that filing.

(2) All time periods in this rule are to
be computed using calendar days. Sat-
urdays, Sundays, and Federal holidays
are included in computing the time pe-
riod for filing a notice of appeal; how-
ever, when the filing period would ex-
pire on a Saturday, Sunday, or Federal
holiday, the filing time is extended to
the end of the next Federal working
day.

(c) Evidence of timely filing. It is the
responsibility of the appellant to file
the notice on or before the last day of
the filing period. In the event of ques-
tion, a legible postmark will be consid-
ered evidence of timely filing. Where
postmarks are illegible, the Reviewing
Officer shall rule on the timely filing
of the appeal. Notices of appeal that
are filed before the filing period speci-
fied in the published legal notice shall
be accepted, but premature filing does
not affect timeframes specified in this
rule.

(d) Time extensions. (1) The 45-day/90-
day filing periods for a notice of appeal
are not extendable.

(2) Time extensions are not permitted
except as provided in §§217.12, 217.13,
and 217.17 of this subpart.

(e) Upon receipt of a timely Notice of
Appeal, the Reviewing Officer shall im-
mediately forward a copy of it to the
Deciding Officer.

(f) Appeal decision. Unless time has
been extended as provided for in
§§217.12 and 217.13, the Reviewing Offi-
cer shall not exceed the following time
periods for rendering an appeal deci-
sion:

(1) An appeal of a land and resource
management plan approval, significant
amendment, or revision, or on a pro-
grammatic decision documented in a
Record of Decision, not more than 160
days from the date the notice of appeal
was filed.

(2) In the event of multiple appeals of
the same decision, the appeal decision
date shall be calculated from the filing
date of the last notice of appeal.

[54 FR 3357, Jan. 23, 1989, as amended at 55
FR 7895, Mar. 6, 1990; 56 FR 4918, Feb. 6, 1991;
58 FR 58916, Nov. 4, 1993]
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§217.9 Content of a notice of appeal.

(a) It is the responsibility of those
who appeal a decision under this part
to provide a Reviewing Officer suffi-
cient narrative evidence and argument
to show why the decision by the lower
level officer should be changed or re-
versed.

(b) At a minimum, a written notice
of appeal filed with the Reviewing Offi-
cer must:

(1) State that the document is a No-
tice of Appeal filed pursuant to 36 CFR
part 217

(2) List the name, address, and tele-
phone number of the appellant;

(3) Identify the decision about which
the requester objects;

(4) Ildentify the document in which
the decision is contained by title and
subject, date of the decision, and name
and title of the Deciding Officer.

(5) Ildentify specifically that portion
of the decision or decision document to
which the requester objects;

(6) State the reasons for objecting,
including issues of fact, law, regula-
tion, or policy, and, if applicable, spe-
cifically how the decision violates law,
regulation, or policy; and

(7) Identify the specific change(s) in
the decision that the appellant seeks.

[54 FR 3357, Jan. 23, 1989, as amended at 55
FR 7895, Mar. 6, 1990; 56 FR 4918, Feb. 6, 1991]

§217.10 Implementation and stays of
decisions.

(a) Implementation of any decision
subject to appeal pursuant to this part
shall not occur for 7 calendar days fol-
lowing publication of the legal notice
of the decision as required in this part.

(b) Requests to stay the approval of
land and resource management plans
prepared pursuant to 36 CFR part 219
shall not be granted. However, requests
to stay implementation of a project or
activity included in such a plan will be
considered as provided for in paragraph
(©).

(c) Where a project or activity would
be implemented before an appeal deci-
sion could be issued, the Reviewing Of-
ficer shall consider written requests to
stay implementation of that decision
pending completion of the review.

(d) To request a stay of implementa-
tion, an appellant must—
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(1) File a written request with the
Reviewing Officer;

(2) Simultaneously send a copy of the
stay request to any other appellant(s),
intervenor(s), and to the Deciding Offi-
cer; and

(3) Provide a written justification of
the need for a stay, which at a min-
imum includes the following:

(i) A description of the specific
project(s), activity(ies), or action(s) to
be stopped.

(ii) Specific reasons why the stay
should be granted in sufficient detail to
permit the Reviewing Officer to evalu-
ate and rule upon the stay request, in-
cluding at a minimum:

(A) The specific adverse effect(s)
upon the requester;

(B) Harmful site-specific impacts or
effects on resources in the area af-
fected by the activity(ies) to be
stopped; and

(C) How the cited effects and impacts
would prevent a meaningful decision on
the merits.

(e) The Reviewing Officer shall rule
on stay requests within 10 days of re-
ceipt of a request.

() In deciding a stay request, a Re-
viewing Officer shall consider:

(1) Information provided by the re-
quester pursuant to paragraph (c) of
this section;

(2) The effect that granting a stay
would have on preserving a meaningful
appeal on the merits;

(3) Any information provided by the
Deciding Officer or other party to the
appeal in response to the stay request;
and

(4) Any other factors the Reviewing
Officer considers relevant to the deci-
sion.

(g9) A Reviewing Officer must issue a
written decision on a stay request.

(1) If a stay is granted, the stay shall
specify the specific activities to be
stopped, duration of the stay, and rea-
sons for granting the stay.

(2) If a stay is denied in whole or in
part, the decision shall specify the rea-
sons for the denial.

(3) A copy of a decision on a stay re-
quest shall be sent to the appellant(s),
intervenor(s), and the Deciding Officer.

(h) A decision may be implemented
during a review unless the Reviewing
Officer has granted a stay.
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(i) A Reviewing Officer’s decision on
a request to stay implementation of a
project or activity included in a Land
and Resource Management Plan or sig-
nificant amendment or revision to the
plan is not subject to discretionary re-
view at the next administrative level.

[54 FR 3357, Jan. 23, 1989, as amended at 55
FR 7896, Mar. 6, 1990; 56 FR 4918, Feb. 6, 1991;
58 FR 58916, Nov. 4, 1993]

§217.11 Dismissal without review.

(a) A Reviewing Officer shall dismiss
an appeal and close the appeal record
without decision on the merits when:

(1) The notice is not filed within the
time specified in §217.8 of this part;

(2) The requested relief or change
cannot be granted under law, fact, or
regulation existing when the decision
was made.

(3) The notice of appeal fails to meet
the minimum requirements of §217.9 of
this part to such an extent that the Re-
viewing Officer lacks adequate infor-
mation on which to base a decision;

(4) The decision at issue is being ap-
pealed under another administrative
proceeding;

(5) The decision is excluded from ap-
peal pursuant to §217.4 of this part;

(6) The appellant(s) withdraws the
appeal;

(7) The Deciding Officer withdraws
the appealed decision; or

(8) The Chief has invoked the provi-
sions of §217.18 of this part.

(b) The Reviewing Officer shall give
written notice of a dismissal to all par-
ticipants that includes an explanation
of why the appeal is dismissed.

() A Reviewing Officer’s dismissal
decision is subject to discretionary re-
view at the next administrative level
as provided for in §217.7(d) of this part,
except when a dismissal decision re-
sults from withdrawal of an appeal by
an appellant or withdrawal of the ini-
tial decision by the Deciding Officer.

[54 FR 3357, Jan. 23, 1989, as amended at 55
FR 7896, Mar. 6, 1990; 56 FR 4918, Feb. 6, 1991]

§217.12

(a) When a decision is appealed, ap-
pellants or intervenors may request
meetings with the Deciding Officer to
discuss the appeal, either together or
separately, to narrow issues, agree on

Resolution of issues.
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facts, and explore opportunities to re-
solve the issues by means other than
review and decision on the appeal. Re-
viewing Officers may, on their own ini-
tiative, request the Deciding Officer to
meet with participants to discuss the
appeal and explore opportunities to re-
solve the issues. However, Reviewing
Officers may not participate in such
discussions. At the request of the De-
ciding Officer, or on their own initia-
tive, Reviewing Officers may extend
the time periods for review to allow for
conduct of meaningful negotiations.
Such extensions may occur only after
the time period for intervention and
for the Deciding Officer to transmit the
decision documentation has elapsed. In
granting an extension, the Reviewing
Officer must establish a specific time
period for the conduct of negotiations.

(b) The Deciding Officer has the au-
thority to withdraw a decision, in
whole or in part, during the appeal.
Where a Deciding Officer decides to
withdraw a decision, all participants to
the appeal will be notified that the
case is dismissed. A Deciding Officer’s
subsequent decision to reissue or mod-
ify the withdrawn decision constitutes
a new decision and is subject to appeal
under this part.

[54 FR 3357, Jan. 23, 1989, as amended at 56
FR 46550, Sept. 13, 1991]

§217.13 Reviewing officer authority.

(a) Discretion to establish procedures. A
Reviewing Officer may issue such de-
terminations and procedural instruc-
tions as appropriate to ensure orderly
and expeditious conduct of the appeal
process as long as they are in accord-
ance with all the applicable rules and
procedures of this part.

(1) In appeals involving intervenors,
the Reviewing Officer may prescribe
special procedures to conduct the ap-
peal.

(2) In case of multiple appeals of a de-
cision, the Reviewing Officer may pre-
scribe special procedures as necessary
to conduct the review.

(3) All participants shall receive no-
tice of any procedural instructions or
decisions governing conduct of an ap-
peal.

(4) Procedural instructions and deci-
sions are not subject to review by high-
er level officers.
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(b) Consolidation of multiple appeals.
(1) The Reviewing Officer shall deter-
mine whether to issue one appeal deci-
sion or separate decisions in cases in-
volving multiple notices of appeal
under this part, or if the same decision
is also under appeal pursuant to 36 CFR
part 251. In the event of a consolidated
decision, the Reviewing Officer shall
give advance notice to all who have ap-
pealed the decision.

(2) Decisions to consolidate an appeal
decision are not subject to review by
higher level officers.

(c) Requests for information. At any
time during the appeal process, the Re-
viewing Officer at the levels specified
in §217.7 (a), (b), or (c)(1) of this part
may extend the time periods for review
to request additional information from
an appellant, intervenor, or the Decid-
ing Officer. Such requests shall be lim-
ited to obtaining and evaluating infor-
mation needed to clarify issues raised.
The Reviewing Officer shall notify all
participants of such requests and pro-
vide them opportunity to comment on
the information obtained.

[54 FR 3357, Jan. 23, 1989, as amended at 54
FR 34509, Aug. 21, 1989]

§217.14 Intervention.

(a) For a period not to exceed 20 days
following the filing of a notice of ap-
peal, the Reviewing Officer shall accept
requests to intervene in the appeal
from any interested or potentially af-
fected person or organization. Requests
to intervene in an appeal during the
discretionary review (§217.7(d)) shall
not be accepted.

(b) Upon receiving such a request, the
Reviewing Officer shall promptly ac-
knowledge the request, in writing, and
mail the Notice of Appeal to the inter-
venor.

(c) The Reviewing Officer shall ac-
cept into the appeal record written
comments about the appeal from an in-
tervenor for a period not to exceed 30
days following acknowledgement of the
intervention request (§217.14(b)).

(d) Intervenors must concurrently
furnish copies of all submissions to the
appellant. Failure to provide copies
may result in removal of a submission
from the appeal record.
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(e) An intervenor cannot continue an
appeal if the appeal is dismissed
(§217.11).

[54 FR 3357, Jan. 23, 1989, as amended at 58
FR 58916, Nov. 4, 1993]

§217.15 Appeal record.

(a) Upon receipt of a copy of the no-
tice of appeal, the Deciding Officer
shall assemble the relevant decision
documentation (§217.2) and pertinent
records, and transmit them to the Re-
viewing Officer within 30 days in appeal
of non-significant amendments to land
and resource management plans or
within 60 days for appeals of land and
resource management plan approvals,
significant amendments, or revisions,
and for other programmatic decisions.
The time period for forwarding the de-
cision documentation is not extend-
able.

(b) In transmitting the decision docu-
mentation to the Reviewing Officer,
the Deciding Officer shall indicate
where the documentation addresses the
issues raised in the notice of appeal.
The Deciding Officer shall provide a
copy of the transmittal letter to the
appellant(s) and intervenor(s).

(c) The review of decisions appealed
under this part focuses on the docu-
mentation developed by the Deciding
Officer in reaching decisions. The
records on which the Reviewing Officer
shall conduct the review consists of the
notice of appeal, any written com-
ments submitted by intervenors, the
official documentation prepared by the
Deciding Officer in the decisionmaking
process, the Deciding Officer’s letter
transmitting those documents to the
Reviewing Officer, and any appeal re-
lated correspondence, including addi-
tional information requested by the
Reviewing Officer pursuant to §217.13
of this part.

(d) It is the responsibility of the Re-
viewing Officer to maintain in one lo-
cation a file of documents related to
the decision and appeal.

(e) Closing the record. (1) In appeals
with intervenors, the appeal record
shall close upon receipt of comments
on the appeal by the intervenor, but
not later than the end of the 30-day pe-
riod provided for intervenors to submit
comments (§217.14(c)).
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(2) In appeals without intervenors,
the appeal record shall close upon re-
ceipt of the decision documentation
from the Deciding Officer, unless time
has been extended as provided for in
§§217.12 and 217.13.

(f) The appeal record is open to public
inspection at any time during the re-
view.

(g) In appeals involving initial deci-
sions of the Chief (217.7(a)), the estab-
lishment of an administrative record as
defined in paragraph (a) of this section
shall not begin unless the Secretary
elects to review the appeal. Except for
the initial notice of appeal, any filings
made previous to the Secretary’s elec-
tion to review will not be accepted.

[54 FR 3357, Jan. 23, 1989, as amended at 54
FR 34509, Aug. 21, 1989; 55 FR 7896, Mar. 6,
1990; 56 FR 4918, Feb. 6, 1991; 58 FR 58916, Nov.
4, 1993]

§217.16 Decision.

(a) The Reviewing Officer shall not
issue a decision prior to the record
closing (§217.15(e)).

(b) The Reviewing Officer’s decision
shall, in whole or in part, affirm or re-
verse the original decision. The Re-
viewing Officer’s decision may include
instructions for further action by the
Deciding Officer.

(c) An appeal decision must be con-
sistent with applicable law, regula-
tions, and orders.

(d) The Reviewing Officer shall send
a copy of the decision to all partici-
pants and to others upon request.

(e) Unless a higher level officer exer-
cises the discretion to review a Receiv-
ing Officer’s decision as provided at
§217.7(d), the Reviewing Officer’s deci-
sion is the final administrative deci-
sion of the Department of Agriculture
and the decision is not subject to fur-
ther review under this part.

[54 FR 3357, Jan. 23, 1989, as amended at 58
FR 58916, Nov. 4, 1993]

§217.17 Discretionary review.

(a) Petitions or requests for discre-
tionary review shall not, in and of
themselves, give rise to a decision to
exercise discretionary review. In elect-
ing to exercise discretion, a Reviewing
Officer should consider, but is not lim-
ited to, such factors as controversy
surrounding the decision, the potential
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for litigation, whether the decision is
precedential in nature, or whether the
decision modifies existing or estab-
lishes new policy.

(b) As provided for a §§217.7 (c) and
(d), 217.10(h), and 217.11, certain dis-
missal decisions rendered by Forest
Service line officers, and appeal deci-
sions rendered by Regional Foresters
and the Chief (§217.16) are subject to
discretionary review at the next high-
est administrative level. Within one
day following the date of any decision
subject to such discretionary review,
the Reviewing Officer shall forward a
copy of the decision and the decision
documents (§217.2) upon which the ap-
peal was predicated to the next higher
officer.

(c) When a stay of implementation is
in effect, it shall remain in effect until
the end of the 15-day period in which a
higher level officer must decide wheth-
er or not to review a Reviewing Offi-
cer’s decision (§217.17(d)). If the higher
level officer decides to review the Re-
viewing Officer’s decision, the stay will
remain in effect until a decision is
issued (§217.17(f)), or until the end of
the 30-day review period provided in
§217.17(g) whichever is less.

(d) The higher level officer shall have
15 days from date of receipt to decide
whether or not to review a lower level
appeal decision, and may request and
use the appeal record in deciding
whether or not to review the decision,
including decisions to dismiss. If the
record is requested, the 15-day period is
suspended at that point. The lower
level Reviewing Officer shall forward it
within 5 days of the request. Upon re-
ceipt, the higher level officer shall
have 15 days to decide whether or not
to review the lower level decision. If
that officer takes no action by the ex-
piration of the 15-day period or the ad-
ditional 15-day period following receipt
of the record, the decision of the Re-
viewing Officer stands as the final ad-
ministrative decision of the Depart-
ment of Agriculture. All participants
shall be notified by the discretionary
level whether or not the decision will
be reviewed.

(e) Where an official exercises the
discretion in §217.7 (d) or (e) of this
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subpart to review a dismissal or appeal
decision, the discretionary review shall
be made on the existing appeal record
and the lower level Reviewing Officer’s
appeal decision. The record shall not be
reopened to accept additional submis-
sions from any source including the
Reviewing Officer whose appeal deci-
sion is being reviewed.

(f) The discretionary level Reviewing
Officer shall conclude the review with-
in 30 days of the date of the notice
issued to participants that the lower
decision will be reviewed, and shall
send a copy of the review decision to
all participants.

(g) If a discretionary review decision
is not issued by the end of the 30-day
review period, appellants and interve-
nors shall be deemed to have exhausted
their administrative remedies for pur-
poses of judicial review. In such case,
the participants shall be notified by
the discretionary level.

[54 FR 3357, Jan. 23, 1989; 54 FR 13807, Apr. 5,
1989, as amended at 54 FR 34510, Aug. 21, 1989;
55 FR 7896, Mar. 6, 1990; 58 FR 58916, Nov. 4,
1993]

§217.18 Policy in event of judicial pro-
ceedings.

It is the position of the Department
of Agriculture that any filing for Fed-
eral judicial review of a decision sub-
ject to review under this part is pre-
mature and inappropriate unless the
plaintiff has first sought to invoke and
exhaust the procedures available under
this part. This position may be waived
upon a written finding by the Chief.

§217.19 Applicability
date.

(a) The appeal procedures established
in this part apply to all appealable de-
cision documents published on or after
February 6, 1991.

(b) Notices of appeal filed under 36
CFR 211.16, 36 CFR 211.18, 36 CFR 228.14,
and 36 CFR 292.15 prior to February 22,
1989 remain subject to those proce-
dures.

and effective

[54 FR 3357, Jan. 23, 1989, as amended at 56
FR 46550, Sept. 13, 1991]
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2952, 2958 (16 U.S.C. 1604, 1613); and 5 U.S.C.
301.

SOURCE: 47 FR 43037, Sept. 30, 1982, unless
otherwise noted.

§219.1 Purpose and principles.

(a) The regulations in this subpart
set forth a process for developing,
adopting, and revising land and re-
source management plans for the Na-
tional Forest System as required by
the Forest and Rangeland Renewable
Resources Planning Act of 1974, as
amended (hereafter, RPA). These regu-
lations prescribe how land and resource
management planning is to be con-
ducted on National Forest System
lands. The resulting plans shall provide
for multiple use and sustained yield of
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goods and services from the National
Forest System in a way that maxi-
mizes long term net public benefits in
an environmentally sound manner.

(b) Plans guide all natural resource
management activities and establish
management standards and guidelines
for the National Forest System. They
determine resource management prac-
tices, levels of resource production and
management, and the availability and
suitability of lands for resource man-
agement. Regional and forest planning
will be based on the following prin-
ciples:

(1) Establishment of goals and objec-
tives for multiple-use and sustained-
yield management of renewable re-
sources without impairment of the pro-
ductivity of the land;

(2) Consideration of the relative val-
ues of all renewable resources, includ-
ing the relationship of nonrenewable
resources, such as minerals, to renew-
able resources;

(3) Recognition that the National
Forests are ecosystems and their man-
agement for goods and services re-
quires an awareness and consideration
of the interrelationships among plants,
animals, soil, water, air, and other en-
vironmental factors within such eco-
systems;

(4) Protection and, where appro-
priate, improvement of the quality of
renewable resources;

(5) Preservation of important his-
toric, cultural, and natural aspects of
our national heritage;

(6) Protection and preservation of the
inherent right of freedom of American
Indians to believe, express, and exer-
cise their traditional religions;

(7) Provision for the safe use and en-
joyment of the forest resources by the
public;

(8) Protection, through ecologically
compatible means, of all forest and
rangeland resources from depredations
by forest and rangeland pests;

(9) Coordination with the land and re-
source planning efforts of other Fed-
eral agencies, State and local govern-
ments, and Indian tribes;

(10) Use of a systematic, inter-
disciplinary approach to ensure coordi-
nation and integration of planning ac-
tivities for multiple-use management;
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(11) Early and frequent public partici-
pation;

(12) Establishment of quantitative
and qualitative standards and guide-
lines for land and resource planning
and management;

(13) Management of National Forest
System lands in a manner that is sen-
sitive to economic efficiency; and

(14) Responsiveness to changing con-
ditions of land and other resources and
to changing social and economic de-
mands of the American people.

§219.2 Scope and applicability.

The regulations in this subpart apply
to the National Forest System, which
includes special areas, such as wilder-
ness, wild and scenic rivers, national
recreation areas, and national trails.
Whenever the special area authorities
require additional planning, the plan-
ning process under this subpart shall
be subject to those authorities.

(a) Unless inconsistent with special
area authorities, requirements for ad-
ditional planning for special areas
shall be met through plans required
under this subpart.

(b) If, in a particular case, special
area authorities require the prepara-
tion of a separate special area plan, the
direction in any such plan may be in-
corporated without modification in
plans prepared under this subpart.

§219.3 Definitions and terminology.

For purposes of this subpart the fol-
lowing terms, respectively, shall mean:

Allowable sale quantity: The quantity
of timber that may be sold from the
area of suitable land covered by the
forest plan for a time period specified
by the plan. This quantity is usually
expressed on an annual basis as the
‘“‘average annual allowable sale quan-
tity.”

Base sale schedule: A timber sale
schedule formulated on the basis that
the quantity of timber planned for sale
and harvest for any future decade is
equal to or greater than the planned
sale and harvest for the preceding dec-
ade, and this planned sale and harvest
for any decade is not greater than the
long-term sustained yield capacity.

Biological growth potential: The aver-
age net growth attainable in a fully
stocked natural forest stand.
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Capability: The potential of an area of
land to produce resources, supply goods
and services, and allow resource uses
under an assumed set of management
practices and at a given level of man-
agement intensity. Capability depends
upon current conditions and site condi-
tions such as climate, slope, landform,
soils, and geology, as well as the appli-
cation of management practices, such
as silviculture or protection from fire,
insects, and disease.

Corridor: A linear strip of land identi-
fied for the present or future location
of transportation or utility rights-of-
way within its boundaries.

Cost efficiency: The usefulness of spec-
ified inputs (costs) to produce specified
outputs (benefits). In measuring cost
efficiency, some outputs, including en-
vironmental, economic, or social im-
pacts, are not assigned monetary val-
ues but are achieved at specified levels
in the least cost manner. Cost effi-
ciency is usually measured using
present net value, although use of ben-
efit-cost ratios and rates-of-return may
be appropriate.

Diversity: The distribution and abun-
dance of different plant and animal
communities and species within the
area covered by a land and resource
management plan.

Even-aged management: The applica-
tion of a combination of actions that
results in the creation of stands in
which trees of essentially the same age
grow together. Managed even-aged for-
ests are characterized by a distribution
of stands of varying ages (and, there-
fore, tree sizes) throughout the forest
area. The difference in age between
trees forming the main canopy level of
a stand usually does not exceed 20 per-
cent of the age of the stand at harvest
rotation age. Regeneration in a par-
ticular stand is obtained during a short
period at or near the time that a stand
has reached the desired age or size for
regeneration and is harvested.
Clearcut, shelterwood, or seed tree cut-
ting methods produce even-aged
stands.

Forest land: Land at least 10 percent
occupied by forest trees of any size or
formerly having had such tree cover
and not currently developed for non-
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forest use. Lands developed for non-for-
est use include areas for crops, im-
proved pasture, residential, or adminis-
trative areas, improved roads of any
width, and adjoining road clearing and
powerline clearing of any width.

Goal: A concise statement that de-
scribes a desired condition to be
achieved sometime in the future. It is
normally expressed in broad, general
terms and is timeless in that it has no
specific date by which it is to be com-
pleted. Goal statements form the prin-
cipal basis from which objectives are
developed.

Goods and services: The various out-
puts, including on-site uses, produced
from forest and rangeland resources.

Integrated pest management: A process
for selecting strategies to regulate for-
est pests in which all aspects of a pest-
host system are studied and weighed.
The information considered in select-
ing appropriate strategies includes the
impact of the unregulated pest popu-
lation on various resources values, al-
ternative regulatory tactics and strate-
gies, and benefit/cost estimates for
these alternative strategies. Regu-
latory strategies are based on sound
silvicultural practices and ecology of
the pest-host system and consist of a
combination of tactics such as timber
stand improvement plus selective use
of pesticides. A basic principle in the
choice of strategy is that it be eco-
logically compatible or acceptable.

Long-term sustained-yield timber capac-
ity: The highest uniform wood yield
from lands being managed for timber
production that may be sustained
under a specified management inten-
sity consistent with multiple-use ob-
jectives.

Management concern: An issue, prob-
lem, or a condition which constrains
the range of management practices
identified by the Forest Service in the
planning process.

Management direction: A statement of
multiple-use and other goals and objec-
tives, the associated management pre-
scriptions, and standards and guide-
lines for attaining them.

Management intensity: A management
practice or combination of manage-
ment practices and associated costs de-
signed to obtain different levels of
goods and services.
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Management practice: A specific activ-
ity, measure, course of action, or treat-
ment.

Management prescription: Manage-
ment practices and intensity selected
and scheduled for application on a spe-
cific area to attain multiple-use and
other goals and objectives.

Multiple use: The management of all
the various renewable surface re-
sources of the National Forest System
so that they are utilized in the com-
bination that will best meet the needs
of the American people; making the
most judicious use of the land for some
or all of these resources or related
services over areas large enough to pro-
vide sufficient latitude for periodic ad-
justments in use to conform to chang-
ing needs and conditions; that some
lands will be used for less than all of
the resources; and harmonious and co-
ordinated management of the various
resources, each with the other, without
impairment of the productivity of the
land, with consideration being given to
the relative values of the various re-
sources, and not necessarily the com-
bination of uses that will give the
greatest dollar return or the greatest
unit output.

Net public benefits: An expression used
to signify the overall long-term value
to the nation of all outputs and posi-
tive effects (benefits) less all associ-
ated inputs and negative effects (costs)
whether they can be quantitatively
valued or not. Net public benefits are
measured by both quantitative and
qualitative criteria rather than a sin-
gle measure or index. The maximiza-
tion of net public benefits to be derived
from management of units of the Na-
tional Forest System is consistent
with the principles of multiple use and
sustained yield.

Objective: A concise, time-specific
statement of measurable planned re-
sults that respond to pre-established
goals. An objective forms the basis for
further planning to define the precise
steps to be taken and the resources to
be used in achieving identified goals.

Planning area: The area of the Na-
tional Forest System covered by a re-
gional guide or forest plan.

Planning period: One decade. The time
interval within the planning horizon
that is used to show incremental
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changes in yields, costs, effects, and
benefits.

Planning horizon: The overall time
period considered in the planning proc-
ess that spans all activities covered in
the analysis or plan and all future con-
ditions and effects of proposed actions
which would influence the planning de-
cisions.

Present net value: The difference be-
tween the discounted value (benefits)
of all outputs to which monetary val-
ues or established market prices are as-
signed and the total discounted costs of
managing the planning area.

Public issue: A subject or question of
widespread public interest relating to
management of the National Forest
System.

Real dollar value: A monetary value
which compensates for the effects of
inflation.

Receipt shares: The portion of receipts
derived from Forest Service resource
management that is distributed to
State and county governments, such as
the Forest Service 25 percent fund pay-
ments.

Responsible line officer: The Forest
Service employee who has the author-
ity to select and/or carry out a specific
planning action.

Sale schedule: The quantity of timber
planned for sale by time period from an
area of suitable land covered by a for-
est plan. The first period, usually a
decade, of the selected sale schedule
provides the allowable sale quantity.
Future periods are shown to establish
that long-term sustained yield will be
achieved and maintained.

Silvicultural system: A management
process whereby forests are tended,
harvested, and replaced, resulting in a
forest of distinctive form. Systems are
classified according to the method of
carrying out the fellings that remove
the mature crop and provide for regen-
eration and according to the type of
forest thereby produced.

Suitability: The appropriateness of ap-
plying certain resource management
practices to a particular area of land,
as determined by an analysis of the
economic and environmental con-
sequences and the alternative uses
foregone. A unit of land may be suit-
able for a variety of individual or com-
bined management practices.
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Sustained-yield of products and serv-
ices: The achievement and maintenance
in perpetuity of a high-level annual or
regular periodic output of the various
renewable resources of the National
Forest System without impairment of
the productivity of the land.

Timber production: The purposeful
growing, tending, harvesting, and re-
generation of regulated crops of trees
to be cut into logs, bolts, or other
round sections for industrial or con-
sumer use. For purposes of this sub-
part, the term timber production does
not include production of fuelwood.

Uneven-aged management: The appli-
cation of a combination of actions
needed to simultaneously maintain
continuous high-forest cover, recurring
regeneration of desirable species, and
the orderly growth and development of
trees through a range of diameter or
age classes to provide a sustained yield
of forest products. Cutting is usually
regulated by specifying the number or
proportion of trees of particular sizes
to retain within each area, thereby
maintaining a planned distribution of
size classes. Cutting methods that de-
velop and maintain uneven-aged stands
are single-tree selection and group se-
lection.

§219.4 Planning levels.

(a) General guideline. Planning re-
quires a continuous flow of information
and management direction among the
three Forest Service administrative
levels: national, regional, and forest.
Management direction shall:

(1) Include requirements for analysis
to determine programs that maximize
net public benefits, consistent with lo-
cally derived information about pro-
duction capabilities;

(2) Reflect production capabilities,
conditions and circumstances observed
at all levels; and

(3) Become increasingly specific as
planning progresses from the national
to the forest level. In this structure,
regional planning is a principal process
for conveying management direction
from the national level to the forest
level and for conveying information
from forest level to the national level.
The planning process is essentially
iterative in that the information from
the forest level flows up to the national
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level where in turn information in the
RPA Program flows back to the forest
level.

(b) Planning levels and relationships—
(1) National. The Chief of the Forest
Service shall develop the Renewable
Resources Assessment and Program
(hereafter, “RPA Assessment and RPA
Program’’) according to sections 3 and
4 of the RPA.

(i) RPA Assessment. The RPA Assess-
ment shall include analysis of present
and anticipated uses, demand for, and
supply of the renewable resources of
forest, range, and other associated
lands with consideration of, and an em-
phasis on, pertinent supply, demand,
and price relationship trends; an inven-
tory of present and potential renewable
resources and an evaluation of opportu-
nities for improving their yield of tan-
gible and intangible goods and services,
together with estimates of investment
costs and direct and indirect returns to
the Federal Government; a description
of Forest Service programs and respon-
sibilities in research, cooperative pro-
grams, and management of the Na-
tional Forest System; and analysis of
important policy issues and consider-
ation of laws, regulations, and other
factors expected to influence and affect
significantly the use, ownership, and
management of forest, range, and other
associated lands. The RPA Assessment
shall be based on the future capabili-
ties of forest and rangelands and shall
include information generated during
the regional, forest, and other planning
processes.

(ii) RPA Program. The RPA Program
shall consider the costs of supply and
the relative values of both market and
nonmarket outputs. The alternatives
considered shall include national re-
newable resource goals and quantified
objectives for resource outputs and
other benefits and shall be designed to
represent a range of expenditure levels
sufficient to demonstrate full opportu-
nities for management. A portion of
each national objective developed in
the RPA Program shall be distributed
to each region and be incorporated into
each regional guide. Resource objec-
tives shall be tentatively selected for
each forest planning area. In formu-
lating the objectives for each region
and forest planning area, local supply
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capabilities and market conditions will
be considered.

(2) Regional. Each Regional Forester
shall develop a regional guide. Re-
gional guides shall establish regional
standards and guidelines as required by
§219.9(a). Consistent with resource ca-
pabilities, regional guides shall reflect
goals and objectives of the RPA Pro-
gram. For planning purposes, the re-
gional guides shall display tentative
resource objectives for each Forest
from the RPA Program. Regional
guides shall also provide for general co-
ordination of National Forest System,
State and Private Forestry (S&PF),
and Research programs. The Chief shall
approve the regional guide. The Re-
gional Forester may request adjust-
ment of assigned regional objectives.
Any adjustment shall require the ap-
proval of the Chief, Forest Service.

(3) Forest. Each Forest Supervisor
shall develop a forest plan for adminis-
trative units of the National Forest
System. One forest plan may be pre-
pared for all lands for which a Forest
Supervisor has responsibility; or sepa-
rate forest plans may be prepared for
each National Forest, or combination
of National Forests, within the juris-
diction of a single Forest Supervisor. A
single forest plan may be prepared for
the entire Tongass National Forest.
These forest plans shall constitute the
land and resource management plans
as required under sections 6 and 13 of
the RPA. A range of resource objec-
tives shall be formulated as alter-
natives and evaluated, including at
least one alternative which responds to
and incorporates the tentative RPA
Program resource objectives displayed
in the regional guide. Based on this
evaluation, the Forest Supervisor shall
recommend objectives for incorpora-
tion into the forest plan to the Re-
gional Forester. The Regional Forester
shall approve the forest plan. This ap-
proval may incorporate adjustment of
the tentative RPA Program resource
objectives displayed in the regional
guide.

§219.5 Interdisciplinary approach.

(a) A team representing several dis-
ciplines shall be used for regional and
forest planning to insure coordinated
planning of the various resources.
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Through interactions among its mem-
bers, the team shall integrate knowl-
edge of the physical, biological, eco-
nomic and social sciences, and the en-
vironmental design arts in the plan-
ning process. The team shall consider
problems collectively, rather than sep-
arating them along disciplinary lines.
Team functions include, but are not
limited to—

(1) Assessing the problems and re-
source use and development opportuni-
ties associated with providing goods
and services;

(2) Obtaining the public’s views about
possible decisions;

(3) Implementing the planning co-
ordination activities within the Forest
Service and with local, State and other
Federal agencies;

(4) Developing a broad range of alter-
natives which identify the benefits and
costs of land and resource management
according to the planning process de-
scribed in this subpart.

(5) Developing the land and resource
management plan and associated envi-
ronmental impact statement required
pursuant to the planning process;

(6) Presenting to the responsible line
officer an integrated perspective on
land and resource management plan-
ning; and

(7) Establishing the standards and re-
quirements by which planning and
management activities will be mon-
itored and evaluated.

(b) In appointing team members, the
responsible line officer shall determine
and consider the qualifications of each
team member on the basis of the com-
plexity of the issues and concerns to be
addressed through the plan. The team
shall collectively represent diverse spe-
cialized areas of professional and tech-
nical knowledge applicable to the plan-
ning area, and the team members shall
have recognized relevant expertise and
experience in professional, investiga-
tive, scientific, or other responsible
work in specialty areas which they col-
lectively represent. The team may con-
sist of whatever combination of Forest
Service staff and other Federal govern-
ment personnel is necessary to achieve
an interdisciplinary approach. The
team is encouraged to consult other
persons when required specialized
knowledge does not exist within the
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team itself. In addition to technical
knowledge in one or more resource spe-
cialties, members should possess other
attributes which enhance the inter-
disciplinary process. As a minimum,
these attributes should include—

(1) An ability to solve complex prob-
lems;

(2) Skills in communication and
group interaction;

(3) Basic understanding of land and
natural resource planning concepts,
processes, and analysis techniques; and

(4) The ability to conceptualize plan-
ning problems and feasible solutions.

§219.6 Public participation.

(a) Because the land and resource
management planning process deter-
mines how the lands of the National
Forest System are to be managed, the
public is encouraged to participate
throughout the planning process. The
intent of public participation is to—

(1) Broaden the information base
upon which land and resource manage-
ment planning decisions are made;

(2) Ensure that the Forest Service
understands the needs, concerns, and
values of the public;

(3) Inform the public of Forest Serv-
ice land and resource planning activi-
ties; and

(4) Provide the public with an under-
standing of Forest Service programs
and proposed actions.

(b) Public participation in the prepa-
ration of environmental impact state-
ments for planning begins with the
publication of a notice of intent in the
FEDERAL REGISTER. Public involvement
in the preparation of draft and final en-
vironmental impact statements shall
conform to the requirements of the Na-
tional Environmental Policy Act and
associated implementing regulations
and Forest Service Manual and Hand-
book guidance (hereafter, ‘““‘NEPA pro-
cedures’). Public comments shall be
analyzed according to NEPA proce-
dures.

(c) Public participation activities, as
deemed appropriate by the responsible
line officer, shall be used early and
often throughout the development of
plans. Formal public participation ac-
tivities will begin with a notice to the
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news media and other sources which in-
cludes, as appropriate, the following in-
formation:

(1) A description of the proposed
planning action;

(2) A description and map of the geo-
graphic area affected;

(3) The issues expected to be dis-
cussed;

(4) The Kkind, extent, and method(s) of
public participation to be used;

(5) The times, dates, and locations
scheduled or anticipated, for public
meetings;

(6) The name, title, address, and tele-
phone number of the Forest Service of-
ficial who may be contacted for further
information; and

(7) The location and availability of
documents relevant to planning proc-
ess.

(d) Public participation activities
should be appropriate to the area and
people involved. Means of notification
should be appropriate to the level of
planning. Public participation activi-
ties may include, but are not limited
to, requests for written comments,
meetings, conferences, seminars, work-
shops, tours, and similar events de-
signed to foster public review and com-
ment. The Forest Service shall state
the objectives of each participation ac-
tivity to assure that the public under-
stands what type of information is
needed and how this information re-
lates to the planning process.

(e) Public comments shall be consid-
ered individually and by type of group
and organization to determine common
areas of concern and geographic dis-
tribution. The result of this analysis
should be evaluated to determine the
variety and intensity of viewpoints
about ongoing and proposed planning
and management standards and guide-
lines.

(f) All scheduled public participation
activities shall be documented by a
summary of the principal issues dis-
cussed, comments made, and a register
of participants.

(g) At least 30 days’ public notice
shall be given for public participation
activities associated with the develop-
ment of regional guides and forest
plans. Any notice requesting written
comments on regional planning shall
allow at least 60 calendar days for re-
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sponse. A similar request on forest
planning shall allow at least 30 cal-
endar days for response. Draft regional
guides and forest plans and environ-
mental impact statements shall be
available for public comment for a
least 3 months. See also §§219.8(c) and
219.10(b).

(h) The responsible line officer shall
attend, or provide for adequate rep-
resentation at, public participation ac-
tivities.

(i) Copies of approved guides and
plans shall be available for public re-
view as follows:

(1) The RPA Assessment and the RPA
Program shall be available at national
headquarters, The Northeastern Area
State and Private Forestry Office, and
all Regional offices, Research Stations,
Forest Supervisors’ offices, and Dis-
trict Rangers’ offices;

(2) The regional guides shall be avail-
able at national headquarters, the
issuing regional office and regional of-
fices of contiguous regions, each Forest
Supervisor’s office of forests within
and contiguous to the issuing region,
and each District Ranger’s office in the
region;

(3) The forest plan shall be available
at the regional office for the forest, the
Forest Supervisor’s office, Forest Su-
pervisors’ offices contiguous to the for-
est, District Rangers’ offices within the
forest, and at least one additional loca-
tion, to be determined by the Forest
Supervisor, which shall offer conven-
ient access to the public.

These documents may be made avail-
able at other locations convenient to
the public.

(J) Documents considered in the de-
velopment of plans shall be available
at the office where the plans were de-
veloped.

(k) Forest planning activities should
be coordinated to the extent prac-
ticable with owners of lands that are
intermingled with, or dependent for ac-
cess upon, National Forest System
lands. The results of this coordination
shall be included in the environmental
impact statement for the plan as part
of the review required in §219.7(c). The
responsible line officer may individ-
ually notify these owners of forest
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planning activities where it is deter-
mined that notice provided for the gen-
eral public is not likely to reach the af-
fected landowners.

() Fees for reproducing requested
documents shall be charged according
to the Secretary of Agriculture’s Fee
Schedule (7 CFR part 1, subpart A, ap-
pendix A).

§219.7 Coordination with other public
planning efforts.

(a) The responsible line officer shall
coordinate regional and forest planning
with the equivalent and related plan-
ning efforts of other Federal agencies,
State and local governments, and In-
dian tribes.

(b) The responsible line officer shall
give notice of the preparation of a land
and resource management plan, along
with a general schedule of anticipated
planning actions, to the official or
agency so designated by the affected
State (including the Commonwealth of
Puerto Rico). The same notice shall be
mailed to all Tribal or Alaska Native
leaders whose tribal lands or treaty
rights are expected to be impacted and
to the heads of units of government for
the counties involved. These notices
shall be issued simultaneously with the
publication of the notice of intent to
prepare an environmental impact
statement required by NEPA proce-
dures (40 CFR 1501.7).

(c) The responsible line officer shall
review the planning and land use poli-
cies of other Federal agencies, State
and local governments, and Indian
tribes. The results of this review shall
be displayed in the environmental im-
pact statement for the plan (40 CFR
1502.16(c), 1506.2). The review shall in-
clude—

(1) Consideration of the objectives of
other Federal, State and local govern-
ments, and Indians tribes, as expressed
in their plans and policies;

(2) An assessment of the interrelated
impacts of these plans and policies;

(3) A determination of how each For-
est Service plan should deal with the
impacts identified; and,

(4) Where conflicts with Forest Serv-
ice planning are identified, consider-
ation of alternatives for their resolu-
tion.
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(d) In developing land and resource
management plans, the responsible line
officer shall meet with the designated
State official (or designee) and rep-
resentatives of other Federal agencies,
local governments, and Indian tribal
governments at the beginning of the
planning process to develop procedures
for coordination. As a minimum, such
conferences shall also be held after
public issues and management con-
cerns have been identified and prior to
recommending the preferred alter-
native. Such conferences may be held
in conjunction with other public par-
ticipation activities, if the opportunity
for government officials to participate
in the planning process is not thereby
reduced.

(e) In developing the forest plan, the
responsible line officer shall seek input
from other Federal, State and local
governments, and universities to help
resolve management concerns in the
planning process and to identify areas
where additional research is needed.
This input should be included in the
discussion of the research needs of the
designated forest planning area.

(f) A program of monitoring and eval-
uation shall be conducted that includes
consideration of the effects of National
Forest management on land, resources,
and communities adjacent to or near
the National Forest being planned and
the effects upon National Forest man-
agement of activities on nearby lands
managed by other Federal or other
government agencies or under the ju-
risdiction of local governments.

[47 FR 43037, Sept. 30, 1982, as amended at 48
FR 29122, June 24, 1983]

§219.8 Regional planning procedure.
(a) Regional guide. A regional guide
shall be developed for each administra-
tively designated Forest Service re-
gion. Regional guides shall reflect gen-
eral coordination of National Forest
System, State and Private Forestry,
and Research programs. Regional
guides shall provide standards and
guidelines for addressing major issues
and management concerns which need
to be considered at the regional level
to facilitate forest planning. Public
participation and coordination, the
current RPA Program and Assessment,
and the existing forest and resource
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plans shall be used as sources of infor-
mation in meeting this requirement.
Data and information requirements es-
tablished nationally will be followed in
structuring and maintaining required
data.

(b) Responsibilities—(1) Chief, Forest
Service. The Chief shall establish agen-
cy-wide policy for regional planning
and approve all regional guides.

(2) Regional forester. The Regional
Forester has overall responsibility for
preparing and implementing the re-
gional guide and for preparing the envi-
ronmental impact statement for pro-
posed standards and guidelines in the
regional guide. The Regional Forester
appoints and supervises the inter-
disciplinary team.

(3) Interdisciplinary team. The team,
under the direction of the Regional
Forester, implements the public par-
ticipation and coordination activities
required by §219.6 and §219.7. The team
shall continue to function even though
membership may change and shall
monitor and evaluate planning results
and recommend amendments. The
team shall develop a regional guide in
compliance with NEPA procedures.

(c) Public review. A draft and final en-
vironmental impact statement shall be
prepared for the proposed standards
and guidelines in the regional guide ac-
cording to NEPA procedures. To the
extent feasible, a single process shall
be used to meet planning and NEPA re-
quirements. The draft statement shall
identify a preferred alternative. Begin-
ning on the date of publication of the
notice of availability of the draft envi-
ronmental impact statement in the
FEDERAL REGISTER, the statement and
the proposed guide shall be available
for public comment for at least 3
months at convenient locations in the
vicinity of the lands covered by the
guide. During this period, and in ac-
cordance with the provisions in §219.6,
the Regional Forester or his designee
shall publicize and hold public partici-
pation activities as deemed necessary
for adequate public input.

(d) Guide approval. The Chief shall re-
view the proposed guide and the final
environmental impact statement and
either approve or disapprove the guide.

(1) Approval. The Chief shall prepare
a concise public record of decision

62

36 CFR Ch. Il (7-1-00 Edition)

which documents approval and accom-
panies the regional guide and the final
environmental impact statement. The
record or decision shall be prepared ac-
cording to NEPA procedures (40 CFR
1505.2). The approved regional guide
shall not become effective until at
least 30 days after publication of the
notice of availability of the final envi-
ronmental impact statement in the
FEDERAL REGISTER.

(2) Disapproval. The Chief shall return
the regional guide and final environ-
mental impact statement to the Re-
gional Forester with a written state-
ment of the reasons for disapproval.
The Chief may also specify a course of
action to be undertaken by the Re-
gional Forester in order to remedy de-
ficiencies, errors, or omissions in the
regional guide or environmental im-
pact statement.

(e) Public appeal of approval decisions.
The provisions of 36 CFR part 211, sub-
part B apply to any administrative ap-
peal of the Chief’s decision to approve
a regional guide. Decisions to dis-
approve a guide and other decisions
made during the regional planning
process prior to issuance of a record of
decision approving the guide are not
subject to administrative appeal.

(f) Amendment. The Regional Forester
may amend the regional guide. The Re-
gional Forester shall determine wheth-
er the proposed amendment would re-
sult in a significant change in the
guide. If the change resulting from the
proposed amendment is determined to
be significant, the Regional Forester
shall follow the same procedure for
amendment as that required for devel-
opment and approval of a regional
guide. If the change resulting from the
amendment is determined not to be
significant for the purposes of the plan-
ning process, the Regional Forester
may implement the amendment fol-
lowing appropriate public notification
and satisfactory completion of NEPA
procedures.

(9) Planning records. The Regional
Forester shall develop and maintain
planning records that document deci-
sions and activities that result from
the process of developing a regional
guide and the accomplishment of legal
and administrative planning require-
ments. These records include at least
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the draft environmental impact state-
ment, final environmental impact
statement, regional guide, record of de-
cision, a work plan to guide and man-
age planning, the procedures used in
completing each action, and the results
of these actions.

§219.9 Regional guide content.

(a) The regional guide shall contain—

(1) A summary of the analysis of the
regional management situation, in-
cluding a brief description of the exist-
ing management situation and the
major issues and management concerns
which need to be addressed at the re-
gional level to facilitate forest plan-
ning;

(2) A description of management di-
rection including programs, goals, and
objectives;

(3) A display of tentative resource ob-
jectives for each forest planning area
from the current RPA Program;

(4) New or significantly changed re-
gional management standards and
guidelines necessary to address major
regional issues and management con-
cerns identified in paragraph (a)(1) of
this section;

(5) Specific standards and guidelines
for the following—

(i) Prescribing appropriate harvest
cutting methods to be used within the
region according to geographic areas,
forest types, or other suitable classi-
fications;

(i) Establishing the maximum size,
dispersal, and size variation of tree
openings created by even-aged manage-
ment, and the state of vegetation that
will be reached before a cut-over area
is no longer considered an opening,
using factors enumerated in §219.27(d);

(iii) Defining the management inten-
sities and utilization standards to be
used in determining harvest levels for
the region;

(iv) Designating transportation cor-
ridors and associated direction for for-
est planning, such as management re-
quirements for corridors, transmission
lines, pipelines, and water canals. (The
designation of corridors is not to pre-
clude the granting of separate rights-
of-way over, upon, under, or through
the Federal lands where the authorized
line officer determines that confine-
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ment to a corridor is not appropriate.)
(43 U.S.C. 1763, 36 CFR 251.56); and

(v) Ildentifying in forest plans signifi-
cant current and potential air pollu-
tion emissions from management ac-
tivities and from other sources in and
around the forest planning area and
identifying measures needed to coordi-
nate air quality control with appro-
priate air quality regulation agencies.

(6) A description of the monitoring
and evaluation necessary to determine
and report achievements and effects of
the guide.

(7) A description of measures to
achieve coordination of National For-
est System, State and Private For-
estry, and Research programs.

(b) Existing regional standards and
guidelines that are part of the Forest
Service directives system, and that are
not altered or superseded in the course
of complying with §219.9(a)(4), shall re-
main in effect.

§219.10 Forest planning—general pro-
cedure.

(a) Responsibilities—(1) Regional For-
ester. The Regional Forester shall es-
tablish regional policy for forest plan-
ning and approve all forest plans in the
region.

(2) Forest Supervisor. The Forest Su-
pervisor has overall responsibility for
the preparation and implementation of
the forest plan and preparation of the
environmental impact statement for
the forest plan. The Forest Supervisor
appoints and supervises the inter-
disciplinary team.

(3) Interdisciplinary team. The team,
under the direction of the Forest Su-
pervisor, implements the public par-
ticipation and coordination activities
required by §219.6 and §219.7. The team
shall continue to function even though
membership may change and shall
monitor and evaluate planning results
and recommend revisions and amend-
ments. The interdisciplinary team
shall develop a forest plan and environ-
mental impact statement using the
process established in §219.12 and para-
graph (b) below.

(b) Public review of plan and environ-
mental impact statement. A draft and
final environmental impact statement
shall be prepared for the proposed plan
according to NEPA procedures. The
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draft environmental impact statement
shall identify a preferred alternative.
To comply with 16 U.S.C. 1604(d), the
draft environmental impact statement
and proposed plan shall be available for
public comment for at least 3 months,
at convenient locations in the vicinity
of the lands covered by the plan, begin-
ning on the date of the publication of
the notice of availability in the FED-
ERAL REGISTER. During this period, and
in accordance with the provisions in
§219.6, the Forest Supervisor shall pub-
licize and hold public participation ac-
tivities as deemed necessary to obtain
adequate public input.

(c) Plan approval. The Regional For-
ester shall review the proposed plan
and the final environmental impact
statement and either approve or dis-
approve the plan.

(1) Approval. The Regional Forester
shall prepare a concise public record of
decision which documents approval and
accompanies the plan and final envi-
ronmental impact statement. The
record of decision shall be prepared ac-
cording to NEPA procedures (40 CFR
1505.2). The approved plan shall not be-
come effective until at least 30 days
after publication of the notice of avail-
ability of the final environmental im-
pact statement in the FEDERAL REG-
ISTER, to comply with 16 U.S.C. 1604(d)
and 1604(j).

(2) Disapproval. The Regional For-
ester shall return the plan and final en-
vironmental impact statement to the
Forest Supervisor with a written state-
ment of the reasons for disapproval.
The Regional Forester may also specify
a course of action to be undertaken by
the Forest Supervisor in order to rem-
edy deficiencies, errors, or omissions in
the plan or environmental impact
statement.

(d) Public appeal of approval decision.
The provisions of 36 CFR part 211, sub-
part B apply to any administrative ap-
peal of the Regional Forester’s decision
to approve a forest plan. Decisions to
disapprove a plan and other decisions
made during the forest planning proc-
ess prior to the issuance of a record of
decision approving the plan are not
subject to administrative appeal.

(e) Plan implementation. As soon as
practicable after approval of the plan,
the Forest Supervisor shall ensure
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that, subject to valid existing rights,
all outstanding and future permits,
contracts, cooperative agreements, and
other instruments for occupancy and
use of affected lands are consistent
with the plan. Subsequent administra-
tive activities affecting such lands, in-
cluding budget proposals, shall be
based on the plan. The Forest Super-
visor may change proposed implemen-
tation schedules to reflect differences
between proposed annual budgets and
appropriated funds. Such scheduled
changes shall be considered an amend-
ment to the forest plan, but shall not
be considered a significant amendment,
or require the preparation of an envi-
ronmental impact statement, unless
the changes significantly alter the
long-term relationship between levels
of multiple-use goods and services pro-
jected under planned budget proposals
as compared to those projected under
actual appropriations.

(f) Amendment. The Forest Supervisor
may amend the forest plan. Based on
an analysis of the objectives, guide-
lines, and other contents of the forest
plan, the Forest Supervisor shall deter-
mine whether a proposed amendment
would result in a significant change in
the plan. If the change resulting from
the proposed amendment is determined
to be significant, the Forest Supervisor
shall follow the same procedure as that
required for development and approval
of a forest plan. If the change resulting
from the amendment is determined not
to be significant for the purposes of the
planning process, the Forest Super-
visor may implement the amendment
following appropriate public notifica-
tion and satisfactory completion of
NEPA procedures.

(g) Revision. A forest plan shall ordi-
narily be revised on a 10-year cycle or
at least every 15 years. It also may be
revised whenever the Forest Supervisor
determines that conditions or demands
in the area covered by the plan have
changed significantly or when changes
in RPA policies, goals, or objectives
would have a significant effect on for-
est level programs. In the monitoring
and evaluation process, the inter-
disciplinary team may recommend a
revision of the forest plan at any time.
Revisions are not effective until con-
sidered and approved in accordance
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with the requirements for the develop-
ment and approval of a forest plan. The
Forest Supervisor shall review the con-
ditions on the land covered by the plan
at least every 5 years to determine
whether conditions or demands of the
public have change significantly.

(h) Planning records. The Forest Su-
pervisor and interdisciplinary team
shall develop and maintain planning
records that document the decisions
and activities that result from the
process of developing a forest plan.
Records that support analytical con-
clusions made and alternatives consid-
ered by the team and approved by the
Forest Supervisor throughout the plan-
ning process shall be maintained. Such
supporting records provide the basis for
the development of the forest plan and
associated documents required by
NEPA procedures.

§219.11 Forest plan content.

The forest plan shall contain the fol-
lowing:

(a) A brief summary of the analysis
of the management situation, includ-
ing demand and supply conditions for
resource commodities and services,
production potentials, and use and de-
velopment opportunities;

(b) Forest multiple-use goals and ob-
jectives that include a description of
the desired future condition of the for-
est or grassland and an identification
of the quantities of goods and services
that are expected to be produced or
provided during the RPA planning peri-
ods;

(c) Multiple-use prescriptions and as-
sociated standards and guidelines for
each management area including pro-
posed and probable management prac-
tices such as the planned timber sale
program; and

(d) Monitoring and evaluation re-
quirements that will provide a basis for
a periodic determination and evalua-
tion of the effects of management prac-
tices.

§219.12 Forest planning—process.

(a) General requirements. The prepara-
tion, revision, or significant amend-
ment of a forest plan shall comply with
the requirements established in this
section. The planning process includes
at least those actions set forth in para-
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graphs (b) through (k) of the section.
Some actions may occur simulta-
neously, and it may be necessary to re-
peat an action as additional informa-
tion becomes available. The environ-
mental impact statement for each for-
est plan shall be prepared according to
NEPA procedures. To the extent fea-
sible, a single process shall be used to
meet planning and NEPA require-
ments.

(b) ldentification of purpose and need.
The interdisciplinary team shall iden-
tify and evaluate public issues, man-
agement concerns, and resource use
and development opportunities, includ-
ing those identified throughout the
planning process during public partici-
pation activities and coordination with
other Federal agencies, State and local
governments, and Indian tribes. The
Forest Supervisor shall determine the
major public issues, management con-
cerns, and resource use and develop-
ment opportunities to be addressed in
the planning process.

(c) Planning criteria. Criteria shall be
prepared to guide the planning process.
Criteria apply to collection and use of
inventory data and information, anal-
ysis of the management situation, and
the design, formulation, and evaluation
of alternatives. Criteria designed to
achieve the objective of maximizing
net public benefits shall be included.
Specific criteria may be derived from—

(1) Laws, Executive Orders, regula-
tions, and agency policy as set forth in
the Forest Service Manual;

(2) Goals and objectives in the RPA
Program and regional guides;

(3) Recommendations and assump-
tions developed from public issues,
management concerns, and resource
use and development opportunities;

(4) The plans and programs of other
Federal agencies, State and local gov-
ernments, and Indian tribes;

(5) Ecological, technical,
nomic factors; and

(6) The resource integration and
management requirements in §§219.13
through 219.27.

(d) Inventory data and information col-
lection. Each Forest Supervisor shall
obtain and keep current inventory data
appropriate for planning and managing
the resources under his or her adminis-
trative jurisdiction. The Supervisor

and eco-
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will assure that the interdisciplinary
team has access to the best available
data. This may require that special in-
ventories or studies be prepared. The
interdisciplinary team shall collect, as-
semble, and use data, maps, graphic
material, and explanatory aids, of a
kind, character, and quality, and to the
detail appropriate for the management
decisions to be made. Data and infor-
mation needs may vary as planning
problems develop from identification of
public issues, management concerns,
and resource use and development op-
portunities. Data shall be stored for
ready retrieval and comparison and pe-
riodically shall be evaluated for accu-
racy and effectiveness. The inter-
disciplinary team will use common
data definitions and standards estab-
lished by the Chief of the Forest Serv-
ice to assure uniformity of information
between all planning levels. As infor-
mation is recorded, it shall be applied
in any subsequent planning process. In-
formation developed according to com-
mon data definitions and standards
shall be used in the preparation of the
1990, and subsequent RPA Assessments
and RPA Programs.

(e) Analysis of the management situa-
tion. The analysis of the management
situation is a determination of the
ability of the planning area covered by
the forest plan to supply goods and
services in response to society’s de-
mands. The primary purpose of this
analysis is to provide a basis for formu-
lating a broad range of reasonable al-
ternatives. The analysis may examine
the capability of the unit to supply
outputs both with and without legal
and other requirements. As a min-
imum, the analysis of the management
situation shall include the following:

(1) Benchmark analyses to define the
range within which alternatives can be
constructed. Budgets shall not be a
constraint. The following benchmark
analyses shall be consistent with the
minimum applicable management re-
quirements of §219.27 and shall define
at least—

(i) The minimum level of manage-
ment which would be needed to main-
tain and protect the unit as part of the
National Forest System together with
associated costs and benefits;
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(ii) The maximum physical and bio-
logical production potentials of signifi-
cant individual goods and services to-
gether with associated costs and bene-
fits;

(iii) Monetary benchmarks which es-
timate the maximum present net value
of those resources having an estab-
lished market value or an assigned
value;

(A) For forest planning areas with
major resource outputs that have an
established market price, monetary
benchmarks shall include an estimate
of the mix of resource uses, combined
with a schedule of outputs and costs,
which will maximize the present net
value of those major outputs that have
an established market price;

(B) For all forest planning areas,
monetary benchmarks shall include an
estimate of the mix of resource uses,
combined with a schedule of outputs
and costs, which will maximize the
present net value of those major out-
puts that have an established market
price or are assigned a monetary value;

(C) For forest planning areas with a
significant timber resource, estimates
for paragraphs (e)(1)(iii) (A) and (B) of
this section shall be developed both
with and without meeting the require-
ments for compliance with a base sale
schedule of timber harvest, as de-
scribed in §219.16(a)(1), and with and
without scheduling the harvest of even-
aged stands generally at or beyond cul-
mination of mean annual increment of
growth, as described in §219.16(a)(2)(iii).

(D) Estimates for paragraphs
(e)()(iii) (A) and (B) of this section
shall be developed both with and with-
out other constraints when needed to
address major public issues, manage-
ment concerns, or resource opportuni-
ties identified during the planning
process.

(2) The current level of goods and
services provided by the unit and the
most likely amount of goods and serv-
ices expected to be provided in the fu-
ture if current management direction
continues; this will be the same anal-
ysis as that required by §219.12(f)(5).

(3) Projections of demand using best
available techniques, with both price
and nonprice information. To the ex-
tent practical, demand will be assessed
as price-quantity relationships.
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(4) A determination of the potential
to resolve public issues and manage-
ment concerns.

(5) Based on consideration of data
and findings developed in paragraphs
(e)(1)-(4), a determination of the need
to establish or change management di-
rection.

(f) Formulation of alternatives. The
interdisciplinary team shall formulate
a broad range of reasonable alter-
natives according to NEPA procedures.
The primary goal in formulating alter-
natives, besides complying with NEPA
procedures, is to provide an adequate
basis for identifying the alternative
that comes nearest to maximizing net
public benefits, consistent with the re-
source integration and management re-
quirements of §§219.13 through 219.27.

(1) Alternatives shall be distributed
between the minimum resource poten-
tial and the maximum resource poten-
tial to reflect to the extent practicable
the full range of major commodity and
environmental resource uses and val-
ues that could be produced from the
forest. Alternatives shall reflect a
range of resource outputs and expendi-
ture levels.

(2) Alternatives shall be formulated
to facilitate analysis of opportunity
costs and of resource use and environ-
mental trade-offs among alternatives
and between benchmarks and alter-
natives.

(3) Alternatives shall be formulated
to facilitate evaluation of the effects
on present net value, benefits, and
costs of achieving various outputs and
values that are not assigned monetary
values, but that are provided at speci-
fied levels.

(4) Alternatives shall provide dif-
ferent ways to address and respond to
the major public issues, management
concerns, and resource opportunities
identified during the planning process.

(5) Reasonable alternatives which
may require a change in existing law or
policy to implement shall be formu-
lated if necessary to address a major
public issue, management concern, or
resource opportunity identified during
the planning process (40 CFR 1501.7,
1502.14(c)).

(6) At least one alternative shall be
developed which responds to and incor-
porates the RPA Program tentative re-
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source objectives for each forest dis-
played in the regional guide.

(7) At least one alternative shall re-
flect the current level of goods and
services provided by the unit and the
most likely amount of goods and serv-
ices expected to be provided in the fu-
ture if current management direction
continues. Pursuant to NEPA proce-
dures, this alternative shall be deemed
the ‘“no action’ alternative.

(8) Each alternative shall represent
to the extent practicable the most cost
efficient combination of management
prescriptions examined that can meet
the objectives established in the alter-
native.

(9) Each alternative shall state at
least—

(i) The condition and uses that will
result from long-term application of
the alternative;

(ii) The goods and services to be pro-
duced, the timing and flow of these re-
source outputs together with associ-
ated costs and benefits;

(iii) Resource management standards
and guidelines; and

(iv) The purposes of the management
direction proposed.

(g) Estimated effects of alternatives.
The physical, biological, economic, and
social effects of implementing each al-
ternative considered in detail shall be
estimated and compared according to
NEPA procedures. These effects include
those described in NEPA procedures (40
CFR 1502.14 and 1502.16) and at least the
following:

(1) The expected outputs for the plan-
ning periods, including appropriate
marketable goods and services, as well
as nonmarket items, such as recreation
and wilderness use, wildlife and fish,
protection and enhancement of soil,
water, and air, and preservation of aes-
thetic and cultural resource values;

(2) The relationship of expected out-
puts to the RPA Program tentative re-
source objectives for the forest dis-
played in the current regional guide;

(3) Direct and indirect benefits and
costs, analyzed in sufficient detail to
estimate—

(i) the expected real-dollar costs (dis-
counted when appropriate), including
investment, administrative, and oper-
ating costs of the agency and all other
public and private costs required to
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manage the forest up to the point
where the outputs are valued and the
environmental consequences are real-
ized;

(ii) the expected real-dollar value
(discounted when appropriate) of all
outputs attributable to each alter-
native to the extent that monetary
values can be assigned to nonmarket
goods and services, using quantitative
and qualitative criteria when monetary
values may not reasonably be assigned;

(iii) the economic effects of alter-
natives, including impacts on present
net value, total receipts to the Federal
Government, direct benefits to users
that are not measured in receipts to
the Federal Government, receipt shares

to State and local governments, in-
come, and employment in affected
areas; and

(iv) the monetary opportunity costs
(changes in present net value) associ-
ated with those management standards
and resource outputs in each alter-
native that were not assigned mone-
tary values but were provided at speci-
fied levels, compared with the max-
imum present net value benchmarks
developed in §219.12(e)(1)(iii).

(4) The significant resource tradeoffs
and opportunity costs associated with
achieving alternative resource objec-
tives.

(h) Evaluation of alternatives: Using
planning criteria, the interdisciplinary
team shall evaluate the significant
physical, biological, economic, and so-
cial effects of each management alter-
native that is considered in detail. The
evaluation shall include a comparative
analysis of the aggregate effects of the
management alternatives and shall
compare present net value, social and
economic impacts, outputs of goods
and services, and overall protection
and enhancement of environmental re-
sources.

(i) Preferred alternative recommenda-
tion. The Forest Supervisor shall re-
view the interdisciplinary team’s eval-
uation and shall recommend to the Re-
gional Forester a preferred alternative
to be identified in the draft environ-
mental impact statement and dis-
played as the proposed plan.

() Plan approval. The Regional For-
ester shall review the proposed plan
and final environmental impact state-
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ment and either approve or disapprove
the plan in accordance with §219.10(c).
The record of decision for approval of a
plan shall include, in addition to the
requirements of NEPA procedures (40
CFR 1505.2), a summarized comparison
of the selected alternative with:

(1) Any other alternative considered
which is environmentally preferable to
the selected alternative; and

(2) Any other alternative considered
which comes nearer to maximizing
present net value.

(k) Monitoring and evaluation. At in-
tervals established in the plan, imple-
mentation shall be evaluated on a sam-
ple basis to determine how well objec-
tives have been met and how closely
management standards and guidelines
have been applied. Based upon this
evaluation, the interdisciplinary team
shall recommend to the Forest Super-
visor such changes in management di-
rection, revisions, or amendments to
the forest plan as are deemed nec-
essary. Monitoring requirements iden-
tified in the forest plan shall provide
for—

(1) A quantitative estimate of per-
formance comparing outputs and serv-
ices with those projected by the forest
plan;

(2) Documentation of the measured
prescriptions and effects, including sig-
nificant changes in productivity of the
land; and

(3) Documentation of costs associated
with carrying out the planned manage-
ment prescriptions as compared with
costs estimated in the forest plan.

(4) A description of the following
monitoring activities:

(i) The actions, effects, or resources
to be measured, and the frequency of
measurements;

(ii) Expected precision and reliability
of the monitoring process; and

(iii) The time when evaluation will
be reported.

(5) A determination of compliance
with the following standards:

(i) Lands are adequately restocked as
specified in the forest plan;

(i) Lands identified as not suited for
timber production are examined at
least every 10 years to determine if
they have become suited; and that, if
determined suited, such lands are re-
turned to timber production;
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(iii) Maximum size limits for harvest
areas are evaluated to determine
whether such size limits should be con-
tinued; and

(iv) Destructive insects and disease
organisms do not increase to poten-
tially damaging levels following man-
agement activities.

§219.13 Forest planning—resource in-
tegration requirements.

The minimum requirements for inte-
grating individual forest resource plan-
ning into the forest plan are estab-
lished in §§219.14 through 219.26 of this
subpart. For the purposes of meeting
the requirements of §219.12(c), addi-
tional planning criteria may be found
in the guidelines for managing specific
resources set forth in the Forest Serv-
ice Manual and Handbooks.

§219.14 Timber resource land suit-
ability.

During the forest planning process,
lands which are not suited for timber
production shall be identified in ac-
cordance with the criteria in para-
graphs (a) through (d) of this section.

(a) During the analysis of the man-
agement situation, data on all Na-
tional Forest System lands within the
planning area shall be reviewed, and
those lands within any one of the cat-
egories described in paragraphs (a) (1)
through (4) of this section shall be
identified as not suited for timber pro-
duction—

(1) The land is not forest land as de-
fined in §219.3.

(2) Technology is not available to en-
sure timber production from the land
without irreversible resource damage
to soils productivity, or watershed con-
ditions.

(3) There is not reasonable assurance
that such lands can be adequately re-
stocked as provided in §219.27(c)(3).

(4) The land has been withdrawn from
timber production by an Act of Con-
gress, the Secretary of Agriculture or
the Chief of the Forest Service.

(b) Forest lands other than those
that have been identified as not suited
for timber production in paragraph (a)
of this section shall be further re-
viewed and assessed prior to formula-
tion of alternatives to determine the
costs and benefits for a range of man-
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agement intensities for timber produc-
tion. For the purpose of analysis, the
planning area shall be stratified into
categories of land with similar man-
agement costs and returns. The strati-
fication should consider appropriate
factors that influence the costs and re-
turns such as physical and biological
conditions of the site and transpor-
tation requirements. This analysis
shall identify the management inten-
sity for timber production for each cat-
egory of land which results in the larg-
est excess of discounted benefits less
discounted costs and shall compare the
direct costs of growing and harvesting
trees, including capital expenditures
required for timber production, to the
anticipated receipts to the govern-
ment, in accordance with §219.12 and
paragraphs (b)(1) through (b)(3) of this
section.

(1) Direct benefits are expressed as
expected gross receipts to the govern-
ment. Such receipts shall be based
upon expected stumpage prices and
payments-in-kind from timber harvest
considering future supply and demand
situation for timber and upon timber
production goals of the regional guide.

(2) Direct costs include the antici-
pated investments, maintenance, oper-
ating, management, and planning costs
attributable to timber production ac-
tivities, including mitigation measures
necessitated by the impacts of timber
production.

(3) In addition to long-term yield, the
financial analysis must consider costs
and returns of managing the existing
timber inventory.

(c) During formulation and evalua-
tion of each alternative as required in
§219.12 (f) and (g), combinations of re-
source management prescriptions shall
be defined to meet management objec-
tives for the various multiple uses in-
cluding outdoor recreation, timber, wa-
tershed, range, wildlife and fish, and
wilderness. The formulation and eval-
uation of each alternative shall con-
sider the costs and benefits of alter-
native management intensities for tim-
ber production as identified pursuant
to paragraph (b) of this section in ac-
cordance with §219.12(f). Lands shall be
tentatively identified as not appro-
priate for timber production to meet
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objectives of the alternative being con-
sidered if—

(1) Based upon a consideration of
multiple-use objectives for the alter-
native, the land is proposed for re-
source uses that preclude timber pro-
duction, such as wilderness;

(2) Other management objectives for
the alternative limit timber produc-
tion activities to the point where man-
agement requirements set forth in
§219.27 cannot be met; or

(3) The lands are not cost-efficient,
over the planning horizon, in meeting
forest objectives, which include timber
production.

(d) Lands identified as not suited for
timber production in paragraph (a) of
this section and lands tentatively iden-
tified as not appropriate for timber
production in paragraph (c) of this sec-
tion shall be designated as not suited
for timber production in the preferred
alternative. Designation in the plan of
lands not suited for timber production
shall be reviewed at least every 10
years. Such lands may be reviewed and
redesignated as suited for timber pro-
duction due to changed conditions at
any time, according to the criteria in
paragraphs (a) and (c) of this section,
and according to the procedures for
amendment or revision of the forest
plan in §219.10 (f) and (g).

§219.15 Vegetation management prac-
tices.

When vegetation is altered by man-
agement, the methods, timing, and in-
tensity of the practices determine the
level of benefits that can be obtained
from the affected resources. The vege-
tation management practices chosen
for each vegetation type and cir-
cumstance shall be defined in the for-
est plan with applicable standards and
guidelines and the reasons for the
choices. Where more than one vegeta-
tion management practice will be used
in a vegetation type, the conditions
under which each will be used shall be
based upon thorough reviews of tech-
nical and scientific literature and prac-
tical experience, with appropriate eval-
uation of this knowledge for relevance
to the specific vegetation and site con-
ditions. On National Forest System
land, the vegetation management prac-
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tice chosen shall comply with the man-
agement requirements in §219.27(b).

§219.16 Timber resource sale sched-
ule.

In a forest plan, the selected forest
management alternative includes a
sale schedule which provides the allow-
able sale quantity. The sale schedule of
each alternative, including those which
depart from base sale schedules, shall
be formulated in compliance with
§219.12(f) and paragraphs (a) and (b) of
this section.

(a) Alternatives shall be formulated
that include determinations of the
quantity of the timber that may be
sold during each decade. These quan-
tity determinations shall be based on
the principle of sustained yield and
shall meet the management require-
ments in §219.27. For each alternative,
the determination shall include a cal-
culation of the long-term sustained-
yield capacity and the base sale sched-
ule and, when appropriate, a calcula-
tion of timber sale alternatives that
may depart from the base sale schedule
as provided in paragraphs (a)(1)
through (a)(3) of this section.

(1) For the base sale schedules, the
planned sale for any future decade
shall be equal to, or greater than, the
planned sale for the preceding decade,
provided that the planned sale is not
greater than the long-term sustained-
yield capacity consistent with the
management objectives of the alter-
native.

(2) The determinations of the appro-
priate long-term sustained-yield capac-
ities, base sale schedules, and depar-
ture alternatives to the base sale
schedules shall be made on the basis of
the guidelines which follow:

(i) For the long-term sustained-yield
capacities and the base sale schedules,
assume intensities of management and
degree of timber utilization consistent
with the goals, assumptions, and re-
quirements contained in, or used in,
the preparation of the current RPA
Program and regional guide. For the
base sale schedule, the management
and utilization assumptions shall re-
flect the projected changes in practices
for the four decades contained in, or
used in, the preparation of the current
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RPA Program and regional guide. Be-
yond the fourth decade, the assump-
tions shall reflect those projected for
the fourth decade of the current RPA
Program, unless there is a basis for a
different assumption;

(ii) For alternatives with sale sched-
ules which depart from the cor-
responding base sale schedule, assume
an appropriate management intensity;

(ifi) In accordance with the estab-
lished standards, assure that all even-
aged stands scheduled to be harvested
during the planning period will gen-
erally have reached the culmination of
mean annual increment of growth.
Mean annual increment shall be based
on expected growth, according to man-
agement intensities and utilization
standards assumed in paragraphs (a)(2)
(i) and (ii) of this section and on forest
type and site quality. Mean annual in-
crement shall be expressed in cubic
measure. Alternatives which incor-
porate exceptions to these standards
shall be evaluated if it is reasonable to
expect that overall multiple use objec-
tives would be better attained. Alter-
natives which incorporate exceptions
to these standards are permitted for
the use of sound silvicultural practices,
such as thinning or other stand im-
provement measures; for salvage or
sanitation harvesting of timber stands
which are substantially damaged by
fire, windthrow, or other catastrophe,
or which are in imminent danger from
insect or disease attack; for cutting for
experimental and research purposes; or
for removing particular species of
trees, after consideration has been
given to the multiple uses of the area
being planned and after completion of
the public participation process appli-
cable to the preparation of a forest
plan; and

(iv) Each sale schedule shall provide
for a forest structure that will enable
perpetual timber harvest which meets
the principle of sustained-yield and
multiple-use objectives of the alter-
native.

(3) Alternatives with sale schedules
which depart from the principles of
paragraph (a)(1) of this section and
which will lead to better attaining the
overall objectives of multiple-use man-
agement shall be evaluated when any
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of the following conditions are indi-
cated:

(i) None of the other alternatives
considered provides a sale schedule
that achieves the assigned goals of the
RPA Program as provided in §219.4(b);

(ii) High mortality losses from any
cause can be significantly reduced or
prevented or forest age-class distribu-
tion can be improved, thereby facili-
tating future sustained-yield manage-
ment; or

(iii) Implementation of the cor-
responding base sale schedule would
cause a substantial adverse impact
upon a community in the economic
area in which the forest is located.

(iv) It is reasonable to expect that
overall multiple-use objectives would
otherwise be better attained.

(b) The sale schedule of the manage-
ment alternative selected in accord-
ance with §219.12 provides the allow-
able sale quantity for the first plan pe-
riod.

§219.17

(a) Unless otherwise provided by law,
roadless areas within the National For-
est System shall be evaluated and con-
sidered for recommendation as poten-
tial wilderness areas during the forest
planning process, as provided in para-
graphs (a) (1) and (2) of this section.

(1) During analysis of the manage-
ment situation, the following areas
shall be subject to evaluation:

(i) Roadless areas including those
previously inventoried in the second
roadless area review and evaluation
(RARE 1), in a unit plan, or in a forest
plan, which remain essentially roadless
and undeveloped, and which have not
yet been designated as wilderness or
for nowilderness uses by law. In addi-
tion, other essentially roadless areas
may be subject to evaluation at the
discretion of the Forest Supervisor.

(ii) Areas contiguous to existing wil-
derness, primitive areas, or administra-
tively proposed wildernesses, regard-
less of which agency has jurisdiction
for the wilderness or proposed wilder-
ness;

(iii) Areas that are contiguous to
roadless and undeveloped areas in
other Federal ownership that have
identified wilderness potential; and

Evaluation of roadless areas.
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(iv) Areas designated by Congress for
wilderness study, administrative pro-
posals pending before Congress, and
other legislative proposals pending
which have been endorsed by the Presi-
dent.

(2) For each area subject to evalua-
tion under paragraph (a)(1) of this sec-
tion, the determination of the signifi-
cant resource issues, which in turn af-
fect the detail and scope of evaluation
required by the Forest Service, shall be
developed with public participation. As
a minimum, the evaluation shall in-
clude consideration of:

(i) The values of the area as wilder-
ness;

(ii) The values foregone and effects
on management of adjacent lands as a
consequence of wilderness designation;

(iii) Feasibility of management as
wilderness, in respect to size, noncon-
forming use, land ownership patterns,
and existing contractual agreements or
statutory rights;

(iv) Proximity to other designated
wilderness and relative contribution to
the National Wilderness Preservation
System; and

(v) The anticipated long-term
changes in plant and animal species di-
versity, including the diversity of nat-
ural plant and animal communities of
the forest planning area and the effects
of such changes on the values for which
wilderness areas were created.

[47 FR 43037, Sept. 30, 1982, as amended at 48
FR 40383, Sept. 7, 1983]

§219.18 Wilderness management.

Forest planning shall provide direc-
tion for the management of designated
wilderness and primitive areas in ac-
cordance with the provisions of 36 CFR
part 293. In particular, plans shall—

(a) Provide for limiting and distrib-
uting visitor use of specific areas in ac-
cord with periodic estimates of the
maximum levels of use that allow nat-
ural processes to operate freely and
that do not impair the values for which
wilderness areas were created; and

(b) Evaluate the extent to which
wildfire, insect, and disease control
measures may be desirable for protec-
tion of either the wilderness or adja-
cent areas and provide for such meas-
ures when appropriate.
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§219.19 Fish and wildlife resource.

Fish and wildlife habitat shall be
managed to maintain viable popu-
lations of existing native and desired
non-native vertebrate species in the
planning area. For planning purposes, a
viable population shall be regarded as
one which has the estimated numbers
and distribution of reproductive indi-
viduals to insure its continued exist-
ence is well distributed in the planning
area. In order to insure that viable pop-
ulations will be maintained, habitat
must be provided to support, at least, a
minimum number of reproductive indi-
viduals and that habitat must be well
distributed so that those individuals
can interact with others in the plan-
ning area.

(a) Each alternative shall establish
objectives for the maintenance and im-
provement of habitat for management
indicator species selected under para-
graph (g)(1) of this section, to the de-
gree consistent with overall multiple
use objectives of the alternative. To
meet this goal, management planning
for the fish and wildlife resource shall
meet the requirements set forth in
paragraphs (a)(1) through (a)(7) of this
section.

(1) In order to estimate the effects of
each alternative on fish and wildlife
populations, certain vertebrate and/or
invertebrate species present in the area
shall be identified and selected as man-
agement indicator species and the rea-
sons for their selection will be stated.
These species shall be selected because
their population changes are believed
to indicate the effects of management
activities. In the selection of manage-
ment indicator species, the following
categories shall be represented where
appropriate: Endangered and threat-
ened plant and animal species identi-
fied on State and Federal lists for the
planning area; species with special
habitat needs that may be influenced
significantly by planned management
programs; species commonly hunted,
fished, or trapped; non-game species of
special interest; and additional plant
or animal species selected because
their population changes are believed
to indicate the effects of management
activities on other species of selected
major biological communities or on
water quality. On the basis of available
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scientific information, the inter-
disciplinary team shall estimate the ef-
fects of changes in vegetation type,
timber age classes, community com-
position, rotation age, and year-long
suitability of habitat related to mobil-
ity of management indicator species.
Where appropriate, measures to miti-
gate adverse effects shall be prescribed.

(2) Planning alternatives shall be
stated and evaluated in terms of both
amount and quality of habitat and of
animal population trends of the man-
agement indicator species.

(3) Biologists from State fish and
wildlife agencies and other Federal
agencies shall be consulted in order to
coordinate planning for fish and wild-
life, including opportunities for the re-
introduction of extirpated species.

(4) Access and dispersal problems of
hunting, fishing, and other visitor uses
shall be considered.

(5) The effects of pest and fire man-
agement on fish and wildlife popu-
lations shall be considered.

(6) Population trends of the manage-
ment indicator species will be mon-
itored and relationships to habitat
changes determined. This monitoring
will be done in cooperation with State
fish and wildlife agencies, to the extent
practicable.

(7) Habitat determined to be critical
for threatened and endangered species
shall be identified, and measures shall
be prescribed to prevent the destruc-
tion or adverse modification of such
habitat. Objectives shall be determined
for threatened and endangered species
that shall provide for, where possible,
their removal from listing as threat-
ened and endangered species through
appropriate conservation measures, in-
cluding the designation of special areas
to meet the protection and manage-
ment needs of such species.

§219.20 Grazing resource.

In forest planning, the suitability
and potential capability of National
Forest System lands for producing for-
age for grazing animals and for pro-
viding habitat for management indi-
cator species shall be determined as
provided in paragraphs (a) and (b) of
this section. Lands so identified shall
be managed in accordance with direc-
tion established in forest plans.
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(a) Lands suitable for grazing and
browsing shall be identified and their
condition and trend shall be deter-
mined. The present and potential sup-
ply of forage for livestock, wild and
free-roaming horses and burros, and
the capability of these lands to produce
suitable food and cover for selected
wildlife species shall be estimated. The
use of forage by grazing and browsing
animals will be estimated. Lands in
less than satisfactory condition shall
be identified and appropriate action
planned for their restoration.

(b) Alternative range management
prescriptions shall consider grazing
systems and the facilities necessary to
implement them; land treatment and
vegetation manipulation practices; and
evaluation of pest problems; possible
conflict or beneficial interactions
among livestock, wild free-roaming
horses and burros and wild animal pop-
ulations, and methods of regulating
these; direction for rehabilitation of
ranges in unsatisfactory condition; and
comparative cost efficiency of the pre-
scriptions.

§219.21 Recreation resource.

To the degree consistent with needs
and demands for all major resources, a
broad spectrum of forest and rangeland
related outdoor recreation opportuni-
ties shall be provided for in each alter-
native. Planning activities to achieve
this shall be in accordance with na-
tional and regional direction and pro-
cedural requirements of paragraphs (a)
through (g) of this section.

(a) Forest planning shall identify—

(1) The physical and biological char-
acteristics that make land suitable for
recreation opportunities;

(2) The recreational preferences of
user groups and the settings needed to
provide quality recreation opportuni-
ties; and

(3) Recreation opportunities on the
National Forest System lands.

(b) The supply of developed rec-
reational facilities in the area of Na-
tional Forest influence shall be ap-
praised for adequacy to meet present
and future demands.

(c) Planning alternatives shall in-
clude consideration of establishment of
physical facilities, regulation of use,



§219.22

and recreation opportunities respon-
sive to current and anticipated user de-
mands.

(d) In formulation and analysis of al-
ternatives as specified in §219.12 (f) and
(g), interactions among recreation op-
portunities and other multiple uses
shall be examined. This examination
shall consider the impacts of the pro-
posed recreation activities on other
uses and values and the impacts of
other uses and activities associated
with them on recreation opportunities,
activities, and quality of experience.

(e) Formulation and evaluation of al-
ternatives under paragraphs (c) and (d)
of this section shall be coordinated to
the extent feasible with present and
proposed recreation activities of local
and State land use or outdoor recre-
ation plans, particularly the State
Comprehensive Outdoor Recreation
Plan, and recreation opportunities al-
ready present and available on other
public and private lands, with the aim
of reducing duplication in meeting
recreation demands.

(f) The visual resource shall be inven-
toried and evaluated as an integrated
part of evaluating alternatives in the
forest planning process, addressing
both the landscape’s visual
attractiveness and the public’s visual
expectation. Management prescriptions
for definitive land areas of the forest
shall include visual quality objectives.

(g) Off-road vehicle use shall be
planned and implemented to protect
land and other resources, promote pub-
lic safety, and minimize conflicts with
other uses of the National Forest Sys-
tem lands. Forest planning shall evalu-
ate the potential effects of vehicle use
off roads and, on the basis of the re-
quirements of 36 CFR part 295 of this
chapter, classify areas and trails of Na-
tional Forest System lands as to
whether or not off-road vehicle use
may be permitted.

§219.22 Mineral resource.

Mineral exploration and development
in the planning area shall be consid-
ered in the management of renewable
resources. The following shall be recog-
nized to the extent practicable in for-
est planning:

(a) Active mines within the area of
land covered by the forest plan;
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(b) Outstanding or reserved mineral

rights;
(c) The probable occurrence of var-
ious minerals, including locatable,

leasable, and common variety;

(d) The potential for future mineral
development and potential need for
withdrawal of areas from development;

(e) Access requirements for mineral
exploration and development; and

(f) The probable effect of renewable
resource prescriptions and manage-
ment direction on mineral resources
and activities, including exploration
and development.

§219.23 Water and soil resource.

Forest planning shall provide for—

(a) General estimates of current
water uses, both consumptive and non-
consumptive, including instream flow
requirements within the area of land
covered by the forest plan;

(b) Identification of significant exist-
ing impoundments, transmission facili-
ties, wells, and other man-made devel-
opments on the area of land covered by
the forest plan;

(c) Estimation of the probable occur-
rence of various levels of water vol-
umes, including extreme events which
would have a major impact on the
planning area;

(d) Compliance with requirements of
the Clean Water Act, the Safe Drinking
Water Act, and all substantive and pro-
cedural requirements of Federal, State,
and local governmental bodies with re-
spect to the provision of public water
systems and the disposal of waste
water;

(e) Evaluation of existing or poten-
tial watershed conditions that will in-
fluence soil productivity, water yield,
water pollution, or hazardous events;
and

(f) Adoption of measures, as directed
in applicable Executive orders, to mini-
mize risk of flood loss, to restore and
preserve floodplain values, and to pro-
tect wetlands.

§219.24 Cultural
sources.

Forest planning shall provide for the
identification, protection, interpreta-
tion, and management of significant
cultural resources on National Forest
System lands. Planning of the resource

and historic re-
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shall be governed by the requirements
of Federal laws pertaining to historic
preservation, and guided by paragraphs
(a)(1) through (a)(3) of this section.

(a) Forest planning shall—

(1) Provide an overview of known
data relevant to history, ethnography,
and prehistory of the area under con-
sideration, including known cultural
resource sites;

(2) ldentify areas requiring more in-
tensive inventory;

(3) Provide for evaluation and identi-
fication of appropriate sites for the Na-
tional Register of Historic Places;

(4) Provide for establishing measures
for the protection of significant cul-
tural resources from vandalism and
other human depredation, and natural
destruction;

(5) Identify the need for maintenance
of historic sites on, or eligible for in-
clusion in, the National Register of
Historic Places; and

(6) ldentify opportunities for inter-
pretation of cultural resources for the
education and enjoyment of the Amer-
ican public.

(b) In the formulation and analysis of
alternatives, interactions among cul-
tural resources and other multiple uses
shall be examined. This examination
shall consider impacts of the manage-
ment of cultural resources on other
uses and activities and impacts of
other uses and activities on cultural
resource management.

(c) Formulation and evaluation of al-
ternatives shall be coordinated to the
extent feasible with the State cultural
resource plan and planning activities of
the State Historic Preservation Office
and State Archaeologist and with other
State and Federal agencies.

§219.25 Research natural areas.

Forest planning shall provide for the
establishment of Research Natural
Areas (RNA’s). Planning shall make
provision for the identification of ex-
amples of important forest, shrubland,
grassland, alpine, aquatic, and geologic
types that have special or unique char-
acteristics of scientific interest and
importance and that are needed to
complete the national network of
RNA'’s. Biotic, aquatic, and geologic
types needed for the network shall be
identified using a list provided by the
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Chief of the Forest Service. Authority
to establish RNA'’s is delegated to the
Chief at 7 CFR 2.60(a) and 36 CFR 251.23.
Recommendations for establishment of
areas shall be made to the Chief
through the planning process.

§219.26 Diversity.

Forest planning shall provide for di-
versity of plant and animal commu-
nities and tree species consistent with
the overall multiple-use objectives of
the planning area. Such diversity shall
be considered throughout the planning
process. Inventories shall include quan-
titative data making possible the eval-
uation of diversity in terms of its prior
and present condition. For each plan-
ning alternative, the interdisciplinary
team shall consider how diversity will
be affected by various mixes of re-
source outputs and uses, including pro-
posed management practices. (Refer to
§219.27(g).)

§219.27 Management requirements.

The minimum specific management
requirements to be met in accom-
plishing goals and objectives for the
National Forest System are set forth
in this section. These requirements
guide the development, analysis, ap-
proval, implementation, monitoring
and evaluation of forest plans.

(a) Resource protection. All manage-
ment prescriptions shall—

(1) Conserve soil and water resources
and not allow significant or permanent
impairment of the productivity of the
land;

(2) Consistent with the relative re-
source values involved, minimize seri-
ous or long-lasting hazards from flood,
wind, wildfire, erosion, or other nat-
ural physical forces unless these are
specifically excepted, as in wilderness;

(3) Consistent with the relative re-
source values involved, prevent or re-
duce serious, long lasting hazards and
damage from pest organisms, utilizing
principles of integrated pest manage-
ment. Under this approach all aspects
of a pest-host system should be
weighed to determine situation-specific
prescriptions which may utilize a com-
bination of techniques including, as ap-
propriate, natural controls, harvesting,
use of resistant species, maintenance of
diversity, removal of damaged trees,
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and judicious use of pesticides. The
basic principle in the choice of strat-
egy is that, in the long term, it be eco-
logically acceptable and compatible
with the forest ecosystem and the mul-
tiple use objectives of the plan;

(4) Protect streams, streambanks,
shorelines, lakes, wetlands, and other
bodies of water as provided under para-
graphs (d) and (e) of this section;

(5) Provide for and maintain diver-
sity of plant and animal communities
to meet overall multiple-use objec-
tives, as provided in paragraph (g) of
this section;

(6) Provide for adequate fish and
wildlife habitat to maintain viable pop-
ulations of existing native vertebrate
species and provide that habitat for
species chosen under §219.19 is main-
tained and improved to the degree con-
sistent with multiple-use objectives es-
tablished in the plan;

(7) Be assessed prior to project imple-
mentation for potential physical, bio-
logical, aesthetic, cultural, engineer-
ing, and economic impacts and for con-
sistency with multiple uses planned for
the general area;

(8) Include measures for preventing
the destruction or adverse modifica-
tion of critical habitat for threatened
and endangered species;

(9) Provide that existing significant
transportation and utility corridors
and other significant right-of-ways
that are capable and likely to be need-
ed to accommodate the facility or use
from an additional compatible right-of-
way be designated as a right-of-way
corridor. Subsequent right-of-way
grants will, to the extent practicable,
and as determined by the responsible
line officer, use designated corridors;

(10) Ensure that any roads con-
structed through contracts, permits, or
leases are designed according to stand-
ards appropriate to the planned uses,
considering safety, cost of transpor-
tation, and effects upon lands and re-
sources;

(11) Provide that all roads are
planned and designed to re-establish
vegetative cover on the disturbed area
within a reasonable period of time, not
to exceed 10 years after the termi-
nation of a contract, lease or permit,
unless the road is determined nec-
essary as a permanent addition to the
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National
tem; and

(12) Be consistent with maintaining
air quality at a level that is adequate
for the protection and use of National
Forest System resources and that
meets or exceeds applicable Federal,
State and/or local standards or regula-
tions.

(b) Vegetative manipulation. Manage-
ment prescriptions that involve vege-
tative manipulation of tree cover for
any purpose shall—

(1) Be best suited to the multiple-use
goals established for the area with po-
tential environmental, biological, cul-
tural resource, aesthetic, engineering,
and economic impacts, as stated in the
regional guides and forest plans, being
considered in this determination;

(2) Assure that lands can be ade-
quately restocked as provided in para-
graph (c)(3) of this section, except
where permanent openings are created
for wildlife habitat improvement, vis-
tas, recreation uses and similar prac-
tices;

(3) Not be chosen primarily because
they will give the greatest dollar re-
turn or the greatest output of timber,
although these factors shall be consid-
ered;

(4) Be chosen after considering poten-
tial effects on residual trees and adja-
cent stands;

(5) Avoid permanent impairment of
site productivity and ensure conserva-
tion of soil and water resources;

(6) Provide the desired effects on
water quantity and quality, wildlife
and fish habitat, regeneration of de-
sired tree species, forage production,
recreation uses, aesthetic values, and
other resource yields; and

(7) Be practical in terms of transpor-
tation and harvesting requirements,
and total costs of preparation, logging,
and administration.

(c) Silvicultural practices. The fol-
lowing management requirements
apply to timber harvest and cultural
treatments:

(1) No timber harvesting shall occur
on lands classified as not suited for
timber production pursuant to §219.14
except for salvage sales, sales nec-
essary to protect other multiple-use
values or activities that meet other ob-
jectives on such lands if the forest plan

Forest Transportation Sys-
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establishes that such actions are ap-
propriate. These lands shall continue
to be treated for reforestation purposes
if necessary to achieve the multiple-
use objectives of the plan.

(2) The selected sale schedule pro-
vides the allowable sale quantity for
the first planning period. Within the
planning period, the volume of timber
to be sold in any one year may exceed
the average annual allowable sale
quantity so long as the total amount
sold for the planning period does not
exceed the allowable sale quantity.
Nothing in this paragraph prohibits
salvage or sanitation harvesting of
timber stands which are substantially
damaged by fire, windthrow, or other
catastrophe, or which are in imminent
danger of insect or disease attack and
where such harvests are consistent
with silvicultural and environmental
standards. Such timber may either sub-
stitute for timber that would otherwise
be sold under the plan or, if not fea-
sible, be sold over and above the
planned volume.

(3) When trees are cut to achieve tim-
ber production objectives, the cuttings
shall be made in such a way as to as-
sure that the technology and knowl-
edge exists to adequately restock the
lands within 5 years after final harvest.
Research and experience shall be the
basis for determining whether the har-
vest and regeneration  practices
planned can be expected to result in
adequate restocking. Adequate re-
stocking means that the cut area will
contain the minimum number, size,
distribution, and species composition
of regeneration as specified in regional
silvicultural guides for each forest
type. Five years after final harvest
means 5 years after clearcutting, 5
years after final overstory removal in
shelterwood cutting, 5 years after the
seed tree removal cut in seed tree cut-
ting, or 5 years after selection cutting.

(4) Cultural treatments such as
thinning, weeding, and other partial
cutting may be included in the forest
plan where they are intended to in-
crease the rate of growth of remaining
trees, favor commercially valuable tree
species, favor species or age classes
which are most valuable for wildlife, or
achieve other multiple-use objectives.
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(5) Harvest levels based on intensified
management practices shall be de-
creased no later than the end of each
planning period if such practices can-
not be completed substantially as
planned.

(6) Timber harvest cuts designed to
regenerate an even-aged stand of tim-
ber shall be carried out in a manner
consistent with the protection of soil,
watershed, fish and wildlife, recreation,
and aesthetic resources, and the regen-
eration of the timber resource.

(7) Timber harvest and other silvicul-
tural treatments shall be used to pre-
vent potentially damaging population
increases of forest pest organisms. Sil-
vicultural treatments shall not be ap-
plied where such treatments would
make stands susceptible to pest-caused
damage levels inconsistent with man-
agement objectives.

(d) Even-aged management. When
openings are created in the forest by
the application of even-aged
silviculture, the following management
requirements apply:

(1) Openings shall be located to
achieve the desired combination of
multiple-use objectives. The blocks or
strips cut shall be shaped and blended
with the natural terrain, to the extent
practicable, to achieve aesthetic, wild-
life habitat, or other objectives estab-
lished in the plan. Regional guides
shall provide guidance on dispersion of
openings in relation to topography, cli-
mate, geography, local land use pat-
terns, forest types or other factors. As
a minimum, openings in forest stands
are no longer considered openings once
a new forest is established. Forest
plans may set forth variations to this
minimum based on site-specific re-
quirements for achieving multiple-use
objectives. Regional guides shall pro-
vide guidance for determining vari-
ations to this minimum in the forest
plan, based on requirements for water-
shed, wildlife habitat, scenery or other
resource protection needs, or other fac-
tors.

(2) Individual cut blocks, patches, or
strips shall conform to the maximum
size limits for areas to be cut in one
harvest operation established by the
regional guide according to geographic
areas and forest types. This limit may
be less than, but will not exceed, 60
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acres for the Douglas-fir forest type of
California, Oregon, and Washington; 80
acres for the southern yellow pine
types of Alabama, Arkansas, Georgia,
Florida, Louisiana, Mississippi, North
Carolina, South Carolina, Oklahoma,
and Texas; 100 acres for the hemlock-
sitka spruce forest type of coastal
Alaska; and 40 acres for all other forest
types except as provided in paragraphs
(d)(2)(i) through (iii) of this section:

(i) Cut openings larger than those
specified may be permitted where larg-
er units will produce a more desirable
combination of net public benefits.
Such exceptions shall be provided for
in regional guides. The following fac-
tors shall be considered in evaluating
harvest cuts of various sizes and shapes
to determine size limits by geographic
areas and forest types: Topography; re-
lationship of units to other natural or
artificial openings and proximity of
units; coordination and consistency
with adjacent forests and regions; ef-
fect on water quality and quantity; vis-
ual absorption capability; effect on
wildlife and fish habitat; regeneration
requirements for desirable tree species
based upon the latest research findings;
transportation and harvesting system
requirements; environmental and for-
est pest hazards to regeneration, resid-
ual trees, and surrounding stands; and
the relative total costs of preparation
and administration, transportation re-
quirements, harvesting, site prepara-
tion, planting, stocking control, and
future stand tending of harvest cuts of
various sizes and shapes. Specification
for exceptions shall include the par-
ticular conditions under which the
larger size is permitted and shall set a
new maximum size permitted under
those conditions.

(ii) Size limits exceeding those estab-
lished in paragraphs (d)(2) and (d)(2)(i)
of this section are permitted on an in-
dividual timber sale basis after 60 days’
public notice and review by the Re-
gional Forester.

(iii) The established limit shall not
apply to the size of areas harvested as
a result of natural catastrophic condi-
tion such as fire, insect and disease at-
tack, or windstorm.

(e) Riparian areas. Special attention
shall be given to land and vegetation
for approximately 100 feet from the
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edges of all perennial streams, lakes,
and other bodies of water. This area
shall correspond to at least the rec-
ognizable area dominated by the ripar-
ian vegetation. No management prac-
tices causing detrimental changes in
water temperature or chemical com-
position, blockages of water courses, or
deposits of sediment shall be permitted
within these areas which seriously and
adversely affect water conditions or
fish habitat. Topography, vegetation
type, soil, climatic conditions, man-
agement objectives, and other factors
shall be considered in determining
what management practices may be
performed within these areas or the
constraints to be placed upon their per-
formance.

(f) Soil and water. Conservation of soil
and water resources involves the anal-
ysis, protection, enhancement, treat-
ment, and evaluation of soil and water
resources and their responses under
management and shall be guided by in-
structions in official technical hand-
books. These handbooks must show
specific ways to avoid or mitigate dam-
age, and maintain or enhance produc-
tivity on specific sites. These hand-
books may be regional in scope or,
where feasible, specific to
physiographic or climatic provinces.

(g) Diversity. Management prescrip-
tions, where appropriate and to the ex-
tent practicable, shall preserve and en-
hance the diversity of plant and animal
communities, including endemic and
desirable naturalized plant and animal
species, so that it is at least as great as
that which would be expected in a nat-
ural forest and the diversity of tree
species similar to that existing in the
planning area. Reductions in diversity
of plant and animal communities and
tree species from that which would be
expected in a natural forest, or from
that similar to the existing diversity in
the planning area, may be prescribed
only where needed to meet overall mul-
tiple-use objectives. Planned type con-
version shall be justified by an analysis
showing biological, economic, social,
and environmental design con-
sequences, and the relation of such
conversions to the process of natural
change.
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§219.28 Research.

(a) Research needs for management
of the National Forest System shall be
identified during planning and periodi-
cally reviewed during evaluation of im-
plemented plans. Particular attention
should be given to research needs iden-
tified during the monitoring and eval-
uation described in §219.12(k). These
identified needs shall be included in
formulating overall research programs
and plans which involve private as well
as public forest and rangelands.

(b) Research needed to support or im-
prove management of the National
Forest System shall be established and
budgeted at the research station and
national levels. Priorities for this por-
tion of the Forest Service Research
Program shall be based upon the infor-
mation gathered at all planning levels
of the National Forest System.

(¢) An annual report shall be pre-
pared at the national level with assist-
ance from Regions and Stations which
shall include, but not be limited to, a
description of the status of major re-
search programs which address Na-
tional Forest System needs for Re-
search, significant findings, and how
this information is to be or has re-
cently been applied.

§219.29 Transition period.

(a) Until a forest planning area of the
National Forest System is managed
under a forest plan developed pursuant
to this subpart and approved by the Re-
gional Forester, the land may continue
to be managed under existing land use
and resource plans. As soon as prac-
ticable, existing plans shall be amend-
ed or revised to incorporate standards
and guidelines in this subpart. Pending
approval of a forest plan, existing plans
may be amended or revised to include
management requirements not incon-
sistent with the provisions of the RPA
and these regulations.

(b) Requirements of amendments to
this subpart shall be incorporated in
forest plans and regional guides
through the ongoing planning process.
Planning process steps already com-
pleted need not be repeated.

(1) If, prior to the effective date of an
amendment to this subpart, a forest
plan either has been approved in final
form or released in draft form for pub-
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lic review, the plan need not be modi-
fied to incorporate requirements of
such amendment, until the next sched-
uled revision of the forest plan;

(2) If, prior to the effective date of an
amendment to this subpart, a regional
guide either has been approved in final
form or released in draft form for pub-
lic review, the guide need not be modi-
fied to incorporate the requirements of
such amendment, until a significant
amendment to the guide is made for
reasons other than incorporating re-
quirements of amendments to this sub-
part.

(c) A forest plan may become effec-
tive prior to the development and ap-
proval of its related regional guide,
provided that the forest plan is re-
viewed upon regional guide approval,
and if necessary, amended to comply
with regional management direction. If
such an amendment is significant, it
shall be accomplished pursuant to the
requirements for the development of a
forest plan as set forth in this subpart.

(d) As a result of the eruption of
Mount St. Helens, a land management
plan for the Mount St. Helens area
shall be prepared substantially in ac-
cordance with the following proce-
dures:

(1) Notwithstanding any other provi-
sions in this subpart, the area included
in the Mount St. Helens land manage-
ment plan will not be subject to plan-
ning activities for the first generation
Gifford Pinchot National Forest Plan
unless the Regional Forester for the
Pacific Northwest Region determines
that additional planning activities are
desirable.

(2) Lands which were inventoried as
roadless and designated for nonwilder-
ness uses in the Roadless Area Review
and Evaluation (RARE I1) shall be
managed for uses other than wilder-
ness. Except for a small part of the
Mount Margaret roadless area (B 6071),
the Mount St. Helens land manage-
ment plan shall not consider wilderness
designation for these lands.

(3) Lands which were inventoried as
roadless and designated as further
planning in the Roadless Area Review
and Evaluation (RARE I1) shall be
evaluated in the Mount St. Helens land
management plan and shall be man-
aged in accordance with that plan.
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PART 221—TIMBER MANAGEMENT
PLANNING

AUTHORITY: 30 Stat. 34, 44 Stat. 242; 16
U.S.C. 475, 616.

§221.3 Disposal of national forest tim-
ber according to management
plans.

(a) Management plans for national
forest timber resources shall be pre-
pared and revised, as needed, for work-
ing circles or other practicable units of
national forest. Such plans shall:

(1) Be designed to aid in providing a
continuous supply of national forest
timber for the use and necessities of
the citizens of the United States.

(2) Be based on the principle of sus-
tained yield, with due consideration to
the condition of the area and the tim-
ber stands covered by the plan.

(3) Provide, so far as feasible, an even
flow of national forest timber in order
to facilitate the stabilization of com-
munities and of opportunities for em-
ployment.

(4) Provide for coordination of timber
production and harvesting with other
uses of national forest land in accord-
ance with the principles of multiple
use management.

(5) Establish the allowable cutting
rate which is the maximum amount of
timber which may be cut from the na-
tional forest lands within the unit by
years or other periods.

(6) Be approved by the Chief, Forest
Service, unless authority for such ap-
proval shall be delegated to subordi-
nates by the Chief.

(b) When necessary to promote better
utilization of national forest timber or
to facilitate protection and manage-
ment of the national forests, a manage-
ment plan may include provisions for
requirements of purchasers for proc-
essing the timber to at least a stated
degree within the working circle, or
within a stated area, and, when appro-
priate, by machinery of a stated type;
and agreements for cutting in accord-
ance with the plan may so require.

[13 FR 7711, Dec. 14, 1948, as amended at 28
FR 723, Jan. 26, 1963; 34 FR 743, Jan. 17, 1969]
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Subpart A—Grazing and Livestock
Use on the National Forest System

AUTHORITY: 92 Stat. 1803, as amended (43
U.S.C. 1901), 85 Stat. 649, as amended (16
U.S.C. 1331-1340); sec. 1, 30 Stat. 35, as amend-
ed (18 U.S.C. 551); sec. 32, 50 Stat. 522, as
amended (7 U.S.C. 1011).

SOURCE: 42 FR 56732, Oct. 28, 1977, unless
otherwise noted.

§222.1 Authority and definitions.

(a) Authority. The Chief, Forest Serv-
ice, shall develop, administer and pro-
tect the range resources and permit
and regulate the grazing use of all
kinds and classes of livestock on all
National Forest System lands and on
other lands under Forest Service con-
trol. He may redelegate this authority.

(b) Definitions. (1) An allotment is a
designated area of land available for
livestock grazing.

(2) An allotment management plan is a
document that specifies the program of
action designated to reach a given set
of objectives. It is prepared in con-
sultation with the permittee(s) in-
volved and:

(i) Prescribes the manner in and ex-
tent to which livestock operations will
be conducted in order to meet the mul-
tiple-use, sustained vyield, economic,
and other needs and objectives as de-
termined for the lands, involved; and

(i) Describes the type, location, own-
ership, and general specifications for
the range improvements in place or to
be installed and maintained on the
lands to meet the livestock grazing and
other objectives of land management;
and

(iii) Contains such other provisions
relating to livestock grazing and other
objectives as may be prescribed by the
Chief, Forest Service, consistent with
applicable law.

(3) Base property is land and improve-
ments owned and used by the permittee
for a farm or ranch operation and spe-
cifically designated by him to qualify
for a term grazing permit.

(4) Cancel means action taken to per-
manently invalidate a term grazing
permit in whole or in part.

(5) A grazing permit is any document
authorizing livestock to use National
Forest System or other lands under
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Forest Service control for the purpose
of livestock production including:

(i) Temporary grazing permits for graz-
ing livestock temporarily and without
priority for reissuance.

(if) Term permits for up to 10 years
with priority for renewal at the end of
the term.

(6) Land subject to commercial livestock
grazing means National Forest System
lands within established allotments.

(7) Lands within National Forest in the
16 contiguous western States means lands
designated as National Forest within
the boundaries of Arizona, California,
Colorado, Idaho, Kansas, Montana, Ne-
braska, Nevada, New Mexico, North
Dakota, Oklahoma, Oregon, South Da-
kota, Utah, Washington, and Wyoming
(National Grasslands are excluded).

(8) Livestock means animals of any
kind kept or raised for use or pleasure.

(9) Livestock use permit means a per-
mit issued for not to exceed one year
where the primary use is for other than
grazing livestock.

(10) Modify means to revise the terms
and conditions of an issued permit.

(11) National Forest System lands, are
the National Forests, National Grass-
lands, Land Utilization Projects, and
other Federal lands for which the For-
est Service has administrative jur-
isdiction.

(12) On-and-off grazing permits are per-
mits with specific provisions on range
only part of which is National Forest
System lands or other lands under For-
est Service control.

(13) On-the-ground expenditure means
payment of direct project costs of im-
plementing an improvement or devel-
opment, such as survey and design,
equipment, labor and material (or con-
tract) costs, and on-the-ground super-
vision.

(14) Other lands under Forest Service
control are non-Federal public and pri-
vate lands over which the Forest Serv-
ice has been given control through
lease, agreement, waiver, or otherwise.

(15) Private land grazing permits are
permits issued to persons who control
grazing lands adjacent to National For-
est System lands and who waive exclu-
sive grazing use of these lands to the
United States for the full period the
permit is to be issued.
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(16) Permittee means any person who
has been issued a grazing permit.

(17) Permitted livestock is livestock au-
thorized by a written permit.

(18) Person means any individual,
partnership, corporation, association,
organization, or other private entity,
but does not include Government Agen-
cies.

(19) Range betterment means rehabili-
tation, protection and improvement of
National Forest System lands to arrest
range deterioration and improve forage
conditions, fish and wildlife habitat,
watershed protection, and livestock
production.

(20) Range betterment fund means the
fund established by title IV, section
401(b)(1), of the Federal Land Policy
and Management Act of 1976. This con-
sists of 50 percent of all monies re-
ceived by the United States as fees for
grazing livestock on the National For-
ests in the 16 contiguous western
States.

(21) Range Improvement means any ac-
tivity or program designed to improve
production of forage and includes fa-
cilities or treatments constructed or
installed for the purpose of improving
the range resource or the management
of livestock and includes the following
types:

(i) Non-structural which are practices
and treatments undertaken to improve
range not involving construction of im-
provements.

(if) Structural which are improve-
ments requiring construction or instal-
lation undertaken to improve the
range or to facilitate management or
to control distribution and movement
of livestock.

(A) Permanent which are range im-
provements installed or constructed
and become a part of the land such as:
dams, ponds, pipelines, wells, fences,
trails, seeding, etc.

(B) Temporary which are short-lived
or portable improvements that can be
removed such as: troughs, pumps and
electric fences, including improve-
ments at authorized places of habi-
tation such as line camps.

(22) Suspend means temporary with-
holding of a term grazing permit privi-
lege, in whole or in part.
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(23) Term period means the period for
which term permits are issued, the
maximum of which is 10 years.

(24) Transportation livestock is live-
stock used as pack and saddle stock for
travel on the National Forest System.

(Sec. 1, 30 Stat. 35, as amended (16 U.S.C.
551); sec. 1, 33 Stat. 628 (16 U.S.C. 472); sec. 32,
50 Stat. 525, as amended (7 U.S.C. 1011); sec.
19, 64 Stat. 88 (16 U.S.C. 580l); Title 1V, Pub.
L. 94, 90 Stat. 2771 (43 U.S.C. 1751, et seq.); 92
Stat. 1803 (43 U.S.C. 1901))

[42 FR 56732, Oct. 28, 1977, as amended at 44
FR 61345, Oct. 25, 1979]

§222.2 Management of the range envi-
ronment.

(a) Allotments will be designated on
the National Forest System and on
other lands under Forest Service con-
trol where the land is available for
grazing. Associated private and other
public lands should, but only with the
consent of the landowner, lessee, or
agency, be considered in such designa-
tions to form logical range manage-
ment units.

(b) Each allotment will be analyzed
and with careful and considered con-
sultation and cooperation with the af-
fected permittees, landowners, and
grazing advisory boards involved, as
well as the State having land within
the area covered, and an allotment
management plan developed. The plan
will then be approved and imple-
mented. The analysis and plan will be
updated as needed.

(c) Forage producing National Forest
System lands will be managed for live-
stock grazing and the allotment man-
agement plans will be prepared con-
sistent with land management plans.

(Sec. 1, 30 Stat. 35, as amended (16 U.S.C.
551); sec. 1, 33 Stat. 628 (16 U.S.C. 472); sec. 32,
50 Stat. 525, as amended (7 U.S.C. 1011); sec.
19, 64 Stat. 838 (16 U.S.C. 5801); Title 1V, Pub.
L. 94, 90 Stat. 2771 (43 U.S.C. 1751, et seq.); 92
Stat. 1803 (43 U.S.C. 1901))

[42 FR 56732, Oct. 28, 1977, as amended at 44
FR 61346, Oct. 25, 1979; 46 FR 42449, Aug. 21,
1981]

§222.3 Issuance of grazing and live-
stock use permits.

(a) Unless otherwise specified by the
Chief, Forest Service, all grazing and
livestock use on National Forest Sys-
tem lands and on other lands under
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Forest Service control must be author-
ized by a grazing or livestock use per-
mit.

(b) Grazing permits and livestock use
permits convey no right, title, or inter-
est held by the United States in any
lands or resources.

(c) The Chief, Forest Service, is au-
thorized to issue permits for livestock
grazing and other use by livestock of
the National Forest System and on
other lands under Forest Service con-
trol as follows:

(1) Grazing permits with priority for
renewal may be issued as follows: On
National Forests in the 16 contiguous
western States 10-year term permits
will be issued unless the land is pend-
ing disposal, or will be devoted to other
uses prior to the end of ten years, or it
will be in the best interest of sound
land management to specify a shorter
term. On National Forest System lands
other than National Forests in the 16
contiguous western States, the permit
term shall be for periods of 10 years or
less. Term grazing permits for periods
of 10 years or less in the form of graz-
ing agreements may be issued to coop-
erative grazing associations or similar
organizations incorporated or other-
wise established pursuant to State law.
Such an agreement will make National
Forest System lands and improvements
available to the association for grazing
in accordance with provisions of the
grazing agreement and Forest Service
policies. Term permits authorized in
this paragraph may be in the form of
private land or on-and-off grazing per-
mits where the person is qualified to
hold such permits under provisions the

Chief may require. Permits issued
under this paragraph are subject to the
following:

(i) Except as provided for by the
Chief, Forest Service, paid term per-
mits will be issued to persons who own
livestock to be grazed and such base
property as may be required, provided
the land is determined to be available
for grazing purposes by the Chief, For-
est Service, and the capacity exists to
graze specified numbers of animals.

(ii) A term permit holder has first
priority for receipt of a new permit at
the end of the term period provided he
has fully complied with the terms and
conditions of the expiring permit.
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(iii) In order to update terms and
conditions, term permits may be can-
celled at the end of the calendar year
of the midyear of the decade (1985, 1995,
etc.), provided they are reissued to the
existing permit holder for a new term
of 10 years.

(iv) New term permits may be issued
to the purchaser of a permittee’s per-
mitted livestock and/or base property,
provided the permittee waives his term
permit to the United States and pro-
vided the purchaser is otherwise eligi-
ble and qualified.

(v) If the permittee chooses to dis-
pose of all or part of his base property
or permitted livestock (not under ap-
proved nonuse) but does not choose to
waive his term permit, the Forest
Supervisor will give written notice
that he no longer is qualified to hold a
permit, provided he is given up to one
year to reestablish his qualifications
before cancellation action is final.

(vi) The Chief, Forest Service, shall
prescribe provisions and requirements
under which term permits will be
issued, renewed, and administered, in-
cluding:

(A) The amount and character of base
property and livestock the permit hold-
er shall be required to own.

(B) Specifying the period of the year
the base property shall be capable of
supporting permitted livestock.

(C) Acquisition of base property and/
or permitted livestock.

(D) Conditions for the approval of
nonuse of permit for specified periods.

(E) Upper and special limits gov-
erning the total number of livestock
for which a person is entitled to hold a
permit.

(F) Conditions whereby waiver of
grazing privileges may be confirmed
and new applicants recognized.

(2) Permits with no priority for
reissuance, subject to terms and condi-
tions as the Chief, Forest Service, may
prescribe, are authorized as follows:

(i) Temporary grazing permits for pe-
riods not to exceed one year, and on a
charge basis, may be issued:

(A) To allow for use of range while a
term grazing permit is held in suspen-
sion.

(B) To use forage created by unusu-
ally favorable climatic conditions.
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(C) To use the forage available when
the permit of the normal user’s live-
stock is in nonuse status for reasons of
personal convenience.

(D) To allow a person to continue to
graze livestock for the remainder of
the grazing season where base property
has been sold, the permit waived, and a
new term permit issued.

(E) To allow grazing use in the event
of drought or other emergency of Na-
tional or Regional scope where such
use would not result in permanent re-
source damage.

(i) Livestock use permits for not to
exceed one year may be issued under
terms and conditions prescribed by the
Chief, Forest Service, as follows:

(A) Paid permits for transportation
livestock to persons engaged in com-
mercial packing, dude ranching, or
other commercial enterprises which in-
volve transportation livestock includ-
ing mining, ranching, and logging, ac-
tivities.

(B) Paid or free permits for research
purposes and administrative studies.

(C) Paid or free permits to trail live-
stock across National Forest System
lands.

(D) Free permits to persons who re-
side on ranch or agricultural lands
within or contiguous to National For-
est System lands for not to exceed 10
head of livestock owned or kept and
whose products are consumed or whose
services are used directly by the family
of the resident, and who distinctly need
such National Forest System lands to
support such animals.

(E) Free permits to campers and
travelers for the livestock actually
used during the period of occupancy.
This may be authorized without writ-
ten permit.

(F) Paid or free permits for horses,
mules, or burros to persons who clearly
need National Forest System land to
support the management of permitted
livestock.

(G) Free permits for horses, mules, or
burros to cooperators who clearly need
National Forest System land to sup-
port research, adminstration or other
work being conducted. This may be au-
thorized without written permit.

84

36 CFR Ch. Il (7-1-00 Edition)

(H) Paid permits to holders of grazing
permits for breeding animals used to
service livestock permitted to graze on
lands administered by the Forest Serv-
ice.

(1) Paid permits or cooperative agree-
ments entered into as a management
tool to manipulate revegation on a
given parcel of land.

[42 FR 56732, Oct. 28, 1977, as amended at 43
FR 27532, June 26, 1978; 44 FR 61345, Oct. 25,
1979; 46 FR 42449, Aug. 21, 1981]

§222.4 Changes in grazing permits.

(a) The Chief, Forest Service, is au-
thorized to cancel, modify, or suspend
grazing and livestock use permits in
whole or in part as follows:

(1) Cancel permits where lands grazed
under the permit are to be devoted to
another public purpose including dis-
posal. In these cases, except in an
emergency, no permit shall be can-
celled without two years’ prior notifi-
cation.

(2) Cancel the permit in the event the
permittee:

(i) Refuses to accept modification of
the terms and conditions of an existing
permit.

(ii) Refuses or fails to comply with
eligibility or qualification require-
ments.

(iii) Waives his permit back to the
United States.

(iv) Fails to restock the allotted
range after full extent of approved per-
sonal convenience non-use has been ex-
hausted.

(v) Fails to pay grazing fees within
established time limits.

(3) Cancel or suspend the permit if
the permittee fails to pay grazing fees
within established time limit.

(4) Cancel or suspend the permit if
the permittee does not comply with
provisions and requirements in the
grazing permit or the regulations of
the Secretary of Agriculture on which
the permit is based.

(5) Cancel or suspend the permit if
the permittee knowingly and willfully
makes a false statement or representa-
tion in the grazing application or
amendments thereto.
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(6) Cancel or suspend the permit if
the permit holder is convicted for fail-
ing to comply with Federal laws or reg-
ulations or State laws relating to pro-
tection of air, water, soil and vegeta-
tion, fish and wildlife, and other envi-
ronmental values when exercising the
grazing use authorized by the permit.

(7) Modify the terms and conditions
of a permit to conform to current situ-
ations brought about by changes in
law, regulation, executive order, devel-
opment or revision of an allotment
management plan, or other manage-
ment needs.

(8) Modify the seasons of use, num-
bers, kind, and class of livestock al-
lowed or the allotment to be used
under the permit, because of resource
condition, or permittee request. One
year’s notice will be given of such
modification, except in cases of emer-
gency.

(b) Association permits or grazing
agreements may be canceled for non-
compliance with title VI of the Civil
Rights Act of 1964 and Department of
Agriculture regulation promulgated
thereunder.

[42 FR 56732, Oct. 28, 1977, as amended at 46
FR 42449, Aug. 21, 1981]

§222.6 Compensation for permittees’

interest in authorized permanent
improvements.

(a) Whenever a term permit for graz-
ing livestock on National Forest land
in the 16 contiguous western States is
canceled in whole or in part to devote
the lands covered by the permit to an-
other public purpose, including dis-
posal, the permittee shall receive from
the United States a reasonable com-
pensation for the adjusted value of his
interest in authorized permanent im-
provements placed or constructed by
him on the lands covered by the can-
celed permit. The adjusted value is to
be determined by the Chief, Forest
Service. Compensation received shall
not exceed the fair market value of the
terminated portion of the permittee’s
interest therein.

(b) In the event a permittee waives
his grazing permit in connection with
sale of his base property or permitted
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livestock, he is not entitled to com-
pensation.

(Sec. 1, 30 Stat. 35, as amended (16 U.S.C.
551); sec. 1, 33 Stat. 628 (16 U.S.C. 472); sec. 32,
50 Stat. 525, as amended (7 U.S.C. 1011); sec.
19, 64 Stat. 88 (16 U.S.C. 5801); Title 1V, Pub.
L. 94, 90 Stat. 2771 (43 U.S.C. 1751, et seq.); 92
Stat. 1803 (43 U.S.C. 1901))

[42 FR 56732, Oct. 28, 1977, as amended at 44
FR 61345, Oct. 25, 1979]

§222.7 Cooperation in management.

(a) Cooperation with local livestock as-
sociations—(1) Authority. The Chief,
Forest Service, is authorized to recog-
nize, cooperate with, and assist local
livestock associations in the manage-
ment of the livestock and range re-
sources on a single range allotment, as-
sociated groups of allotments, or other
association-controlled lands on which
the members’ livestock are permitted
to graze.

(2) Purposes. These associations will
provide the means for the members to:

(i) Manage their permitted livestock
and the range resources.

(ii) Meet jointly with Forest officers
to discuss and formulate programs for
management of their livestock and the
range resources.

(iii) Express their wishes through
their designated officers or commit-
tees.

(iv) Share costs for handling of live-
stock, construction and maintenance
of range improvements or other accept-
ed programs deemed needed for proper

management of the permitted live-
stock and range resources.
(v) Formulate association special

rules needed to ensure proper resource
management.

(3) Requirements for recognition. The
requirements for receiving recognition
by the Forest Supervisor are:

(i) The members of the association
must constitute a majority of the graz-
ing permittees on the range allotment
or allotments involved.

(if) The officers of the association
must be elected by a majority of the
association members or of a quorum as
specified by the association’s constitu-
tion and bylaws.

(iii) The officers other than the Sec-
retary and Treasurer must be grazing
permittees on the range allotment or
allotments involved.
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(iv) The association’s activities must
be governed by a constitution and by-
laws acceptable to the Forest Super-
visor and approved by him.

(4) Withdrawing recognition. The For-
est Supervisor may withdraw his rec-
ognition of the association whenever:

(i) The majority of the grazing per-
mittees request that the association be
dissolved.

(i) The association becomes inactive,
and does not meet in annual or special
meetings during a consecutive 2-year
period.

(b) Cooperation with national, State,
and county livestock organizations. The
policies and programs of national,
State, and county livestock organiza-
tions give direction to, and reflect in,
the practices of their members. Good
working relationships with these
groups is conducive to the betterment
of range management on both public
and private lands. The Chief, Forest
Service, will endeavor to establish and
maintain close working relationships
with National livestock organizations
who have an interest in the adminis-
tration of National Forest System
lands, and direct Forest officers to
work cooperatively with State and
county livestock organizations having
similar interests.

(c) Interagency cooperation. The Chief,
Forest Service, will cooperate with
other Federal agencies which have in-
terest in improving range management
on public and private lands.

(d) Cooperation with others. The Chief,
Forest Service, will cooperate with
other agencies, institutions, organiza-
tions, and individuals who have inter-
est in improvement of range manage-
ment on public and private lands.

§222.8 Cooperation in control of es-
tray or unbranded livestock, animal
diseases, noxious farm weeds, and
use of pesticides.

(@) Insofar as it involves National
Forest System lands and other lands
under Forest Service control or the
livestock which graze thereupon, the
Chief, Forest Service, will cooperate
with:

(1) State, county, and Federal agen-
cies in the application and enforcement
of all laws and regulations relating to
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livestock diseases, sanitation and nox-
ious farm weeds.

(2) The Animal and Plant Health In-
spection Service and other Federal or
State agencies and institutions in sur-
veillance of pesticides spray programs;
and

(3) State cattle and sheep sanitary or
brand boards in control of estray and
unbranded livestock to the extent it
does not conflict with the Wild Free-
Roaming Horse and Burro Act of De-
cember 15, 1971.

(b) The Chief, Forest Service, will co-
operate with county or other local
weed control districts in analyzing
noxious farm weed problems and devel-
oping control programs in areas of
which the National Forests and Na-
tional Grasslands are a part.

(85 Stat. 649 (16 U.S.C. 1331-1340))

§222.9 Range improvements.

(a) The Chief, Forest Service, is au-
thorized to install and maintain struc-
tural and nonstructural range improve-
ments needed to manage the range re-
source on National Forest System
lands and other lands controlled by the
Forest Service.

(b) Such improvements may be con-
structed or installed and maintained,
or work performed by individuals, or-
ganizations or agencies other than the
Forest Service subject to the following:

(1) All improvements must be author-
ized by cooperative agreement or
memorandum of understanding, the
provisions of which become a part of
the grazing permit(s).

(2) Title to permanent structural
range improvements shall rest in the
United States.

(3) Title to temporary structural
range improvements may be retained
by the Cooperator where no part of the
cost for the improvement is borne by
the United States.

(4) Title to nonstructural range im-
provements shall vest in the United
States.

(5) Range improvement work per-
formed by a cooperator or permittee on
National Forest System lands shall not
confer the exclusive right to use the
improvement or the land influenced.

(c) A user of the range resource on
National Forest System lands and
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other lands under Forest Service con-
trol may be required by the Chief, For-
est Service, to maintain improvements
to specified standards.

(d) Grazing fees or the number of ani-
mal months charged shall not be ad-
justed to compensate permittees for
range improvement work performed on
National Forest System lands: Pro-
vided, That, in accordance with section
32(c), title 111, Bankhead-Jones Farm
Tenant Act, the cost to grazing users
in complying with requirements of a
grazing permit or agreement may be
considered in determining the annual
grazing fee on National Grasslands or
land utilization projects if it has not
been used in establishing the grazing
base value.

§222.10 Range betterment fund.

In addition to range development
which is accomplished through funds
from the rangeland management budg-
et line item and the Granger-Thye Act,
and deposited and nondeposited cooper-
ative funds, range development may
also be accomplished through use of
the range betterment fund as follows:

(a) On National Forest land within
the 16 contiguous western States, the
Chief, Forest Service, shall implement
range improvement programs where
necessary to arrest range deterioration
and improve forage conditions with re-
sulting benefits to wildlife, watershed
protection, and livestock production.
One-half of the available funds will be
expended on the National Forest where
derived. The remaining one-half of the
fund will be allocated for range reha-
bilitation, protection and improve-
ments on National Forest lands within
the Forest Service Regions where they
were derived. During the planning
process there will be consultation with
grazing permittees who will be affected
by the range rehabilitation, protection
and improvements, and other inter-
ested persons or organizations.

(b) Range betterment funds shall be
utilized only for on-the-ground expend-
iture for range land betterment, in-
cluding, but not limited to, seeding and
reseeding, fence construction, water
development, weed and other plant
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control, and fish and wildlife habitat
enhancement within allotments.

(Sec. 1, 30 Stat. 35, as amended (16 U.S.C.
551); sec. 1, 33 Stat. 628 (16 U.S.C. 472); sec. 32,
50 Stat. 525, as amended (7 U.S.C. 1011); sec.
19, 64 Stat. 838 (16 U.S.C. 5801); Title 1V, Pub.
L. 94, 90 Stat. 2771 (43 U.S.C. 1751, et seq.); 92
Stat. 1803 (43 U.S.C. 1901))

[42 FR 56732, Oct. 28, 1977, as amended at 44
FR 61345, Oct. 25, 1979]

§222.11 Grazing advisory boards.

(a) Establishment. Persons holding
term permits to graze livestock on Na-
tional Forest System lands with head-
quarters, office in the 16 contiguous
western States having jurisdiction over
more than 500,000 acres of land subject
to commercial livestock grazing may
petition the Forest Supervisor for es-
tablishment of a statutory grazing ad-
visory board in accordance with provi-
sions of the Federal Land Policy and
Management Act of 1976.

(1) Upon being properly petitioned by
a simple majority (more than 50 per-
cent) of term grazing permittees under
the jurisdiction of such headquarters
office, the Secretary shall establish
and maintain at least one grazing advi-
sory board.

(2) The Chief, Forest Service, shall
determine the number of such boards,
the area to be covered, and the number
of advisers on each board.

(3) Processing Petitions. Upon receiv-
ing a proper petition from the grazing
permittees, the Forest Supervisor will
request the Chief, Forest Service,
through the Regional Forester, to ini-
tiate action to establish grazing advi-
sory boards in accordance with regula-
tions of the Secretary of Agriculture.
Grazing advisory boards will comply
with the provisions of the Federal Ad-
visory Committee Act.

(b) Membership. Grazing advisory
boards established under this authority
shall consist of members who are Na-
tional Forest System term permittees
under the jurisdiction of a National
Forest headquarters office in the 16
contiguous western States, provided
board members shall be elected by
term grazing permittees in the area
covered by the board.

(c) Elections. The Forest Supervisor of
the headquarters office shall prescribe
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and oversee the manner in which per-
mittees are nominated and board mem-
bers are elected. Nominations will be
made by petition with all term grazing
permittees under the jurisdiction of
such headquarters office being eligible
for membership on the board. All mem-
bers of the board will be elected by se-
cret ballot with each term grazing per-
mittee in the area covered by the board
being qualified to vote. No person shall
be denied the opportunity to serve as a
grazing advisory board member be-
cause of race, color, sex, religion, or
national origin. No board member shall
concurrently serve on another USDA
advisory committee. The Forest Super-
visor shall determine and announce the
results of the election of the members
of the board and shall recognize the
duly elected board as representing Na-
tional Forest System term grazing per-
mittees in the areas for which it is es-
tablished. Board members will be elect-
ed to terms not to exceed 2 years.

(d) Charter and bylaws. (1) The Forest
Supervisor will prepare a charter to be
filed with the Department and the Con-
gress as required by Section 9(c) of the
Federal Advisory Committee Act.

(2) A duly recognized grazing advi-
sory board may, with the concurrence
of a majority of its members and the
Forest Supervisor, adopt bylaws to
govern its proceedings.

(e) Function. The function of grazing
advisory boards will be to offer advice
and make recommendations con-
cerning the development of allotment
management plans and the utilization
of range betterment funds.

(f) Meetings. The Forest Supervisor
shall call at least one meeting of each
board annually, and call additional
meetings as needed to meet the needs
of the permittees and the Forest Serv-
ice. Each meeting shall be conducted in
accordance with an agenda approved by
the Forest Supervisor and in the pres-
ence of a Forest officer.

(g) Termination. (1) Grazing advisory
boards established under the Federal
Land Policy and Management Act of
1976 shall continue until December 31,
1985, unless terminated earlier.

(2) The Forest Supervisor may with-
draw recognition of any board when-
ever:
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(i) A majority of the term grazing
permittees for the area which the
board represents requests that the
board be dissolved.

(if) The board becomes inactive and
does not meet at least once each cal-
endar year.

(86 Stat. 770 (5 U.S.C., App. 1); sec. 1, 30 Stat.
35, as amended (16 U.S.C. 551); sec. 1, 33 Stat.
628 (16 U.S.C. 472); sec. 32, 50 Stat. 525, as
amended (7 U.S.C. 1011); sec. 19, 64 Stat. 88 (16
U.S.C. 5801); Title IV, Pub. L. 94, 90 Stat. 2771
(43 U.S.C. 1751, et seq.); 92 Stat. 1803 (43
U.S.C. 1901))

[42 FR 56732, Oct. 28, 1977, as amended at 43
FR 27532, June 26, 1978; 44 FR 61345, Oct. 25,
1979]

Subpart B—Management of Wild
Free-Roaming Horses and Burros

AUTHORITY: 85 Stat. 649, as amended (16
U.S.C. 1331-1340); sec. 1, 30 Stat. 35, as amend-
ed (16 U.S.C. 551); sec. 32, 50 Stat. 522, as
amended (7 U.S.C. 1011); 92 Stat. 1803 (43
U.S.C. 1901 note).

SOURCE: 45 FR 24135, Apr. 9, 1980, unless
otherwise noted.

§222.20 Authority and definitions.

(a) Authority. The Chief, Forest Serv-
ice, shall protect, manage, and control
wild free-roaming horses and burros on
lands of the National Forest System
and shall maintain vigilance for the
welfare of wild free-roaming horses and
burros that wander or migrate from
the National Forest System. If these
animals also use lands administered by
the Bureau of Land Management as a
part of their habitat, the Chief, Forest
Service, shall cooperate to the fullest
extent with the Department of the In-
terior through the Bureau of Land
Management in administering the ani-
mals.

(b) Definitions.

(1) Act means the Act of December 15,
1971 (85 Stat. 649, as amended, 16 U.S.C.
1331-1340).

(2) Captured animal means a wild free-
roaming horse or burro taken and held
in the custody of an authorized officer,
his delegate, or agent. This term does
not apply to an animal after it is
placed in private custody through a
Private Maintenance and Care agree-
ment.
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(3) Excess animals means wild free-
roaming horses and burros which have
been removed by authorized personnel
pursuant to applicable law or which
must be removed from an area in order
to preserve and maintain a thriving
natural ecological balance in coordina-
tion with other resources and activi-
ties.

(4) Herd means one or more stallions
and their mares, or jacks and their jen-
nies.

(5) Humane treatment means kind and
merciful treatment, without causing
unnecessary stress or suffering to the
animal.

(6) Inhumane treatment means causing
physical stress to an animal through
any harmful action or omission that is
not compatible with standard animal
husbandry practices; causing or allow-
ing an animal to suffer from a lack of
necessary food, water, or shelter; using
any equipment, apparatus, or tech-
nique during transportation, domes-
tication, or handling that causes undue
injury to an animal; or failing to treat
or care for a sick or injured animal.

(7) Lame means a wild free-roaming
horse or burro with malfunctioning
muscles, ligaments or limbs that im-
pair freedom of movement.

(8) Malicious harassment means any
intentional act demonstrating delib-
erate disregard for the well-being of
wild free-roaming horses and burros
and which creates a likelihood of in-
jury or is detrimental to normal behav-
ior pattern of wild free-roaming horses
or burros including feeding, watering,
resting, and breeding. Such acts in-
clude, but are not limited to, unauthor-
ized chasing, pursuing, herding, roping,
or attempting to gather wild free-
roaming horses or burros. It does not
apply to activities conducted by or on
behalf of the Forest Service or the Bu-
reau of Land Management in imple-
mentation or performance of duties
and responsibilities under the Act.

(9) National Advisory Board means the
Advisory Board as established jointly
by the Secretary of Agriculture and
the Secretary of the Interior under the
provisions of the Act.

(10) National Forest System includes
the National Forests, National Grass-
lands, and other Federal lands for
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which the Forest Service has adminis-
trative jurisdiction.

(11) Old means a wild free-roaming
horse or burro characterized by inabil-
ity to fend for itself because of age,
physical deterioration, suffering or
closeness to death.

(12) Sick means a wild free-roaming
horse or burro with failing health,
infirmness, or disease from which there
is little chance of recovery.

(13) Wild free-roaming horses and bur-
ros mean all unbranded and unclaimed
horses and burros and their progeny
that have used lands of the National
Forest System on or after December 15,
1971, or do hereafter use these lands as
all or part of their habitat, but does
not include any horse or burro intro-
duced onto the National Forest System
on or after December 15, 1971, by acci-
dent, negligence, or willful disregard of
private ownership. Unbranded, claimed
horses and burros for which the claim
is found to be erroneous, are also con-
sidered as wild and free-roaming if they
meet the criteria above.

(14) Wild-horse and burro range means
an area of National Forest System spe-
cifically so designated by the Chief,
Forest Service, from wild horse and
burro territory, for the purpose of sus-
taining an existing herd or herds of
wild free-roaming horses and burros,
provided the range does not exceed
known territorial limits and is devoted
principally, but not necessarily exclu-
sively, to the welfare of the wild horses
and burros, in keeping with the mul-
tiple-use management concept for the
National Forest System.

(15) Wild horse and burro territory
means lands of the National Forest
System which are identified by the
Chief, Forest Service, as lands which
were territorial habitat of wild free-
roaming horses and/or burros at the
time of the passage of the Act.

§222.21 Administration of wild free-
roaming horses and burros and
their environment.

(a) The Chief, Forest Service, shall:

(1) Administer wild free-roaming
horses and burros and their progeny on
the National Forest System in the
areas where they now occur (wild horse
and burro territory) to maintain a
thriving ecological balance considering
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them an integral component of the
multiple use resources, and regulating
their population and accompanying
need for forage and habitat in correla-
tion with uses recognized under the
Multiple-Use Sustained Yield Act of
1960 (70 Stat. 215; 16 U.S.C. 528-531);

(2) Provide direct administration for
the welfare of wild free-roaming horses
and burros that are located on the Na-
tional Forest System by use of the For-
est Service organization rather than by
the granting of leases and permits for
maintenance of these animals to indi-
viduals and organizations;

(3) Establish wild horse and burro
territories in accordance with the Act
and continue recognition of such terri-
tories where it is determined that
horses and/or burros will be recognized
as part of the natural system, and des-
ignate areas within these territories as
a specific wild horse and burro range in
those situations where he determines
such designation as especially fitting
to meet the purposes of the Act and the
Multiple Use Sustained-Yield Act,
after consultation with the appropriate
State agencies where such range is pro-
posed and with the National Advisory
Board;

(4) Analyze each wild horse or burro
territory and, based on the analysis,
develop and implement a management
plan, which analysis and plans will be
updated, whenever needed, as deter-
mined by conditions on each territory;

(5) Maintain a current inventory of
wild free-roaming horses and burros on
each territory to determine whether
and where excess animals exists;

(6) Based on paragraphs (a) (4) and (5)
of this section, determine appropriate
management levels, whether action
should be taken to remove excess ani-
mals and what actions are appropriate
to achieve the removal or destruction
of excess animals; and

(7) In making determinations cited in
this section, the authorized officer
shall consult with the U.S. Fish and
Wildlife Service, wildlife agencies in
the State, individuals and organiza-
tions independent of Federal or State
Government recommended by the Na-
tional Academy of Sciences, and any
other individual or organizations deter-
mined to have scientific expertise or
special knowledge of wild horse and
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burro protection, wildlife management
and animal husbandry as related to
range management.

§222.22 Ownership claims.

(a) Any person claiming ownership
under State branding and estray laws
of branded or unbranded horses or bur-
ros within a wild horse or burro terri-
tory or range on the National Forest
System where such animals are not au-
thorized must present evidence of own-
ership to justify a roundup before per-
mission will be granted to gather such
animals. Claims of ownership with sup-
porting evidence were required to be
filed during a claiming period which
expired November 15, 1973. Unauthor-
ized privately owned horses or burros
entering the National Forest System
after November 15, 1973, which become
intermingled with wild horses or bur-
ros, may be claimed by filing an appli-
cation with the District Ranger. All
authorizations to gather claimed ani-
mals shall be in writing in accordance
with instructions as the Chief, Forest
Service, may prescribe. After such pub-
lic notice as an authorized officer
deems appropriate to inform interested
parties, gathering operations may be
authorized. The authorization shall
provide that the gathering or roundup
be consistent with regulations, and will
(1) establish a specific reasonable pe-
riod of time to allow the gathering of
claimed animals and (2) stipulate other
conditions, including visual observa-
tion by Forest Service personnel
deemed necessary to ensure humane
treatment of associated wild free-
roaming horses and burros and to pro-
tect other resources involved.

(b) Prior to removal of claimed ani-
mals which have been captured from
the National Forest System, claimants
shall substantiate their claim of own-
ership in accordance with whatever cri-
teria are cooperatively agreed to be-
tween the Forest Service and the State
agency administering the State estray
laws. In the absence of an agreement,
ownership claims shall be substan-
tiated in accordance with State law
and subject to approval of the Forest
Service.
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§222.23 Removal of other horses and
burros.

Horses and burros not within the def-
inition in §222.20(b)(13) which are intro-
duced onto Wild Horse and Burro Terri-
tories or ranges after December 15,
1971, by accident, negligence, or willful
disregard of private ownership, and
which do not become intermingled with
wild free-roaming horses or burros
shall be considered as unauthorized
livestock and treated in accordance
with provisions in 36 CFR 261.7 and
262.10.

[61 FR 35959, July 9, 1996]

§222.24 Use of helicopters, fixed-wing
aircraft and motor vehicles.

The Chief, Forest Service, is author-
ized to use helicopters, fixed-wing air-
craft, and motor vehicles in a manner
that will ensure humane treatment of
wild free-roaming horses and burros as
provided by the following paragraphs:

(a) Prior to using helicopters in cap-
ture operations and/or using motor ve-
hicles for the purpose of transporting
captured animals, a public meeting
will be held in the proximity of the ter-
ritory where the capture operation is
proposed.

(b) Helicopters may be used in all
phases of the administration of the Act
including, but not limited to, inven-
tory, observation, surveillance, and
capture operations. In capture oper-
ations, helicopters may be used to lo-
cate the animals involved to assist
ground crews in moving the animals
and for related purposes, such as, to
transport personnel and equipment.
The condition of the animals shall be
continuously observed by the author-
ized officer and, should signs of harm-
ful stress be noted, the source of stress
shall be removed so as to allow recov-
ery. Helicopters may be used in round-
ups or other capture operations subject
to the following procedures.

(1) Helicopters shall be used in such a
manner that bands or herds will tend
to remain together.

(2) Horses or burros will not be
moved at a rate which exceeds limita-
tions set by the authorized officer who
shall consider terrain, weather, dis-
tance to be traveled, and condition of
the animals.
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(3) Helicopters shall be used to ob-
serve the presence of dangerous areas
and may be used to move animals away
from hazards during capture oper-
ations.

(4) During capture operations, ani-
mals shall be moved in such a way as
to prevent harmful stress or injury.

(5) The authorized officer shall super-
vise all helicopter uses as follows:

(i) Have means to communicate with
the pilot and be able to direct the use
of the helicopter; and

(ii) Be able to observe effects of the
use of the helicopters on the well-being
of the animals.

(c) Fixed-wing aircraft may be used
for inventory, observation, and surveil-
lance purposes necessary in admin-
istering the Act. Such use shall be con-
sistent with the Act of September 8,
1959, as amended (18 U.S.C. 41 et seq.).
Fixed-wing aircraft shall not be used in
connection with capture operations ex-
cept as support vehicles.

(d) Motor vehicles may be used in the
administration of the Act except that
such vehicles shall not be used for driv-
ing or chasing wild horses or burros in
capture operations. Motor vehicles
may also be used for the purpose of
transporting captured animals subject
to the following humane procedures.

(1) Such transportation shall comply
with appropriate State and Federal
laws and regulations applicable to hu-
mane transportation of horses and bur-
ros.

(2) Vehicles shall be inspected by an
authorized officer prior to use to en-
sure vehicles are in good repair and of
adequate rate capacity.

(3) Vehicles shall be carefully oper-
ated to ensure that captured animals
are transported without undue risk or
injury.

(4) Where necessary and practical,
animals shall be sorted as to age, tem-
perament, sex, size, and condition so as
to limit, to the extent possible, injury
due to fighting and trampling.

(5) The authorizing officer shall con-
sider the condition of the animals,
weather conditions, type of vehicle,
and distance to be traveled when plan-
ning for transportation of captured
animals.

(6) Unless otherwise approved by the
authorized officer, the transportation
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of wild free-roaming horses and burros
shall be limited in sequence, to a max-
imum of 24 hours in transit followed by
a minimum of 5 hours of on-the-ground
rest with adequate feed and water.

§222.25 Protection of wild free-roam-
ing horses and burros when they
are upon other than the National
Forest System or public lands.

Individual animals and herds of wild
free-roaming horses and burros will be
under the protection of the Chief, For-
est Service, even though they may
thereafter move to lands of other own-
ership or jurisdiction as a part of their
annual territorial habitat pattern or
for other reasons. The Chief will exer-
cise surveillance of these animals
through the use of cooperative agree-
ments and as otherwise authorized by
law and act immediately through ap-
propriate administrative or criminal
and civil judicial procedures to provide
them the protective measures of the

Act at any time he has cause to believe

its provisions are being violated.

§222.26 Removal of wild free-roaming
horses and burros from private
lands.

Owners of land upon which wild free-
roaming horses and burros have
strayed from the National Forest Sys-
tem may request their removal by call-
ing the nearest office of either the For-
est Service or Federal Marshall.

§222.27 Maintenance of wild free-
roaming horses and burros on pri-
vately-owned lands.

Owners of land who wish to maintain
wild free-roaming horses and burros
which have strayed onto their lands
from the National Forest System may
do so by notifying the nearest office of
the Forest Service in a timely fashion
and providing such information on a
continuing basis as the Chief, Forest
Service, may require. Such owners
shall protect the wild free-roaming
horses and burros on their lands. They
may not, in so maintaining these ani-
mals, impede their return to National
Forest System lands unless authorized
by agreement with the Forest Service.

§222.28 Agreements.

The Chief, Forest Service, may enter
into agreements as he deems necessary
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to further the protection, management,
and control of wild free-roaming horses
and burros.

§222.29 Relocation and disposal of ani-
mals.

(a) The Chief, Forest Service, shall,
when he determines over-population of
wild horses and burros exists and re-
moval is required, take immediate nec-
essary action to remove excess animals
from that particular territory. Such
action shall be taken until all excess
animals have been removed so as to re-
store a thriving natural ecological bal-
ance to the range, and protect the
range from deterioration associated
with over-population.

(b) No person except an authorized
Forest Service officer or his agent
shall destroy, remove, or relocate any
wild free-roaming horse or burro lo-
cated on the National Forest System.

(c) Wild horses and burros shall be re-
located or removed in the following
order of priority:

(1) In the most humane manner pos-
sible, sick, lame, or old animals shall
be destroyed;

(2) Relocate animals to other Na-
tional Forest System lands which were
identified as 1971 wild horse or burro
territory, providing suitable habitat
exists and relocation of animals will
not jeopardize vegetation condition;

(3) Relocate animals to other feder-
ally-owned lands which were identified
as 1971 wild horse or burro occupied
lands, providing suitable habitat exists
and relocation of animals will not jeop-
ardize vegetation condition and ani-
mals are requested by the appropriate
land manager having jurisdiction;

(4) Place animals under private main-
tenance and care agreements where
there is an adoption demand by quali-
fied individuals, groups, or Government
agency, and for which there is assur-
ance of humane treatment and care,
provided not more than four animals
are placed under private maintenance
and care agreements per year to any
individual, organization, or govern-
ment agency unless there is a deter-
mination expressed otherwise in writ-
ing, by an authorized Forest Service
Officer; and
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(5) Excess animals, for which an
adoption demand by qualified appli-
cants does not exist, shall be destroyed
in the most humane manner possible,
and if several methods are equally hu-
mane, select the most cost efficient.

(d) Where excess animals have been
placed under private maintenance and
care agreements after December 15,
1971, as provided for in paragraph (c)(4)
of this section, and animals have been
provided humane conditions, treat-
ment, and care, for a period of one
year, the Chief, Forest Service, may
grant title to not more than four ani-
mals per year to each individual, orga-
nization, or government agency.

(e) The applicants must make writ-
ten application for title and/or adop-
tion, must be of legal age in the State
in which they reside, and must pay fees
for adoption and transportation as fol-
lows:

(1) The application must be accom-
panied by a nonrefundable advance
payment of $25 by guaranteed remit-
tance. If custody of a wild, free-roam-
ing horse or burro is granted by the au-
thorized Forest Service officer, the ad-
vance payment shall be applied against
the adoption fee required to be paid at
the time the maintenance and care
agreement §222.29(c)(4) is executed.

(2) The Forest Service shall charge
an adoption fee of $125 for each horse
and $75 for each burro, except that
there shall be no adoption fee for an
unweaned offspring under 6 months of
age accompanying its mother.

(3) Any transportation costs incurred
for the transportation of the animal(s)
to the point of pickup must be paid be-
fore an approved individual, group, or
government agency takes custody of
the animal(s).

(f) Humane conditions, treatment,
and care must have been provided for
no less that one year preceding the fil-
ing of the application for title. The
conveyance of title shall include a
written statement by an authorized of-
ficer attesting that the animal is in
good condition.

[45 FR 24135, Apr. 9, 1980, as amended at 46
FR 42450, Aug. 21, 1981; 48 FR 25188, June 6,
1983]
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§222.30 Disposal of carcasses.

Carcasses of animals that have lost
their status as wild free-roaming
horses or burros may be disposed of in
any customary manner acceptable
under applicable State sanitary stat-
utes including disposal through a ren-
dering plant.

§222.31 Loss of status.

Wild free-roaming horses and burros
or their remains shall lose their status
under the 1971 Wild Horses and Burros
Act.

(a) Upon passage of title pursuant to
§222.29 (d) and (e).

(b) Upon transfer to private mainte-
nance and care pursuant to §222.29(c)(4)
and die of natural causes before pas-
sage of title;

(c) Upon destruction by an author-
ized Forest officer pursuant to
§222.29(c)(5).

(d) Upon death by natural causes or
accident on the National Forest Sys-
tem or on private lands where main-
tained thereon pursuant to §222.27 and
disposal is authorized by a Forest offi-
cer; and

(e) Upon destruction or death for pur-
poses of or incident to the program au-
thorized in §222.20(a).

§222.32 Use of non-Forest Service per-
sonnel.

The Chief, Forest Service, may au-
thorize the use of non-Forest Service
personnel to assist in specific situa-
tions of short duration.

§222.33 Management coordination.

All management activities by the
Chief, Forest Service, shall be carried
out in consultation with the appro-
priate agencies of the State involved.
The expert advice of qualified sci-
entists in the fields of biology and ecol-
ogy shall also be sought in admin-
istering wild free-roaming horses and
burros. The advice and suggestions of
agencies, qualified scientists, and other
qualified interest groups shall be made
available to the National Advisory
Board for their use and consideration.
Actions taken in connection with pri-
vate ownership claims shall be coordi-
nated to the fullest extent possible
with the State agency responsible for
livestock estray law administration.
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§222.34 National Advisory Board.

The Chief, Forest Service, shall ap-
point a representative to attend meet-
ings of the National Advisory Board for
Wild Free-Roaming Horses and Burros
and to function as prescribed by the
Memorandum of Agreement between
the Department of the Interior and the
Department of Agriculture and the
Joint Charter issued by the Secretary
of the Interior and the Secretary of Ag-
riculture. Policies and guidelines rel-
ative to proposals for the establish-
ment of ranges, adjustments in num-
ber, relocation and disposal of animals,
and other matters relating generally to
the protection, management, and con-
trol of wild free-roaming horses and
burros shall be presented to the Na-
tional Advisory Board for recommenda-
tions.

§222.35 Studies.

The Chief, Forest Service, is author-
ized and directed to undertake those
studies of the habits and habitat of
wild free-roaming horses and burros
that he may deem necessary. In doing
so, he shall consult with the appro-
priate agencies of the State(s) involved
and the National Academy of Sciences.

§222.36 Arrest.

Any employee designated by the
Chief, Forest Service, shall have the
power to arrest without warrant, any
person committing in the presence of
the employee a violation of the Act and
to take such person immediately for
examination or trial before an officer
or court of competent jurisdiction. Any
employee so designated shall have
power to execute any warrant or other
process issued by an officer or court of
competent jurisdiction to enforce the
provisions of the Act.

Subpart C—Grazing Fees

AUTHORITY: 16 U.S.C. 551; 31 U.S.C. 483A; 43
U.S.C. 1901; E.O. 12548, 51 FR 1986 Comp., p.
188.

§222.50 General procedures.

(a) Fees shall be charged for all live-
stock grazing or livestock use of Na-
tional Forest system lands, or other
lands under Forest Service control. An
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exception is livestock authorized free
of charge under provisions of
§222.3(c)(2)(ii) (B) through (G).

(b) Guiding establishment of fees are
the law and general governmental pol-
icy as established by Bureau of the
Budget (now, Office of Management
and Budget) Circular A-25 of Sep-
tember 23, 1959, which directs that a
fair market value be obtained for all
services and resources provided the
public through establishment of a sys-
tem of reasonable fee charges, and that
the users be afford equitable treat-
ment. This policy precludes a mone-
tary consideration in the fee structure
for any permit value that may be cap-
italized into the permit holder’s pri-
vate ranching operation.

(c) A grazing fee shall be charged for
each head month of livestock grazing
or use. A head month is a month’s use
and occupancy of range by one animal,
except for sheep or goats. A full head
month’s fee is charged for a month of
grazing by adult animals; if the grazing
animal is weaned or 6 months of age or
older at the time of entering National
Forest System lands; or will become 12
months of age during the permitted pe-
riod of use. For fee purposes 5 sheep or
goats, weaned or adult, are equivalent
to one cow, bull, steer, heifer, horse, or
mule.

(d) No additional charge will be made
for the privilege of lambing upon Na-
tional Forest System lands, or other
lands under Forest Service control.

(e) Transportation livestock may be
charged for at a special rate, and at a
minimum established for such use.
Fees for horses, mules, or burros asso-
ciated with management of permitted
livestock on an allotment, or for re-
search purposes and administrative
studies, and authorized on a charge
basis, are determined under provisions
of paragraph (b) of this section.

(f) The fees for trailing livestock
across National Forest System lands
will conform with the rates established
for other livestock. Where practicable,
fees for trailing permitted livestock
will be covered in the regular grazing
fee and the crossing period covered in
the regular grazing period.

(g) All fees for livestock grazing or
livestock use of National Forest Sys-
tem lands or other lands under Forest
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Service control are payable in advance
of the opening date of the grazing pe-
riod, entry, or livestock use unless oth-
erwise authorized by the Chief, Forest
Service.

(h) Unauthorized grazing use rate
will be determined by establishing a
base value without giving consider-
ation for those contributions normally
made by the permittee under terms of
the grazing permit. The base will be ad-
justed annually by the same indexes
used to adjust the regular fee. This
rate will also apply to excess number of
livestock grazing by permittees; to
livestock grazed outside the permitted
grazing season; or to livestock grazed
under an unvalidated permit.

(i) Refunds or credits may be allowed
under justifiable conditions and cir-
cumstances as the Chief, Forest Serv-
ice, may specify.

(J) The fee year for the purpose of
charging grazing fees will be March 1
through the following February.

(k) The data year for the purpose of
collecting beef cattle price data for
computing indexes will be November 1
through the following October and
apply to the following fee year.

[44 FR 24843, Apr. 27, 1979, as amended at 46
FR 42450, Aug. 21, 1981; 53 FR 2984, Feb. 2,
1988]

§222.51 National Forests in 16 Western
States.

(a) Grazing fees are established on
lands designated National Forests and
Land Utilization Projects in the 16 con-
tiguous Western States of Arizona,
California, Colorado, lIdaho, Kansas,
Montana, Nebraska, Nevada, New Mex-
ico, North Dakota, Oklahoma, Oregon,
South Dakota, Utah, Washington, and
Wyoming. (National Grasslands are ex-
cluded, see §222.52.)

(b) Notwithstanding the provisions of
§222.50, paragraph (b), the calculated
grazing fee for 1988 and subsequent
grazing fee years represents the eco-
nomic value of the use of the land to
the user and is the product of multi-
plying the base fair market value of
$1.23 by the result of the annual Forage
Value Index, added to the sum of the
Beef Cattle Price Index minus the
Prices Paid Index and divided by 100;
provided, that the annual increase or
decrease in such fee for any given year

95

§222.52

shall be limited to not more than plus
or minus 25 percent of the previous
year’s fee, and provided further, that
the fee shall not be less than $1.35 per
head per month. The indexes used in
this formula are as follows:

(1) Forage Value Index means the
weighted average estimate of the an-
nual rental charge per head per month
for pasturing cattle on private range-
lands in the 11 Western States (Ari-
zona, California, Colorado, Idaho, Mon-
tana, New Mexico, Nevada, Oregon,
Utah, Washington, and Wyoming)
(computed by the National Agricul-
tural Statistics Service) from the June
Enumerative Survey) divided by $3.65
per head month and multiplied by 100;

(2) Beef Cattle Price Index means the
weighted average annual selling price
for beef cattle (excluding calves) in the
11 Western States (Arizona, California,
Colorado, Idaho, Montana, New Mexico,
Nevada, Oregon, Utah, Washington,
and Wyoming) (computed by the Na-
tional Agricultural Statistics Service)
for November through October (com-
puted by the National Agricultural
Statistics Service) divided by $22.04 per
hundred weight and multiplied by 100;
and

(3) Prices Paid Index means the fol-
lowing selected components from the
National Agricultural Statistics Serv-
ice ““Annual National Index of Prices
Paid by Farmers for Goods and Serv-
ices’ adjusted by the weights indicated
in parentheses to reflect livestock pro-
duction costs in the Western States:

1. Fuels and Energy (14.5);
Farm and Motor Supplies (12.0);
Autos and Trucks (4.5);
Tractors and Self-Propelled Machinery
(4.5);
. Other Machinery (12.0);
. Building and Fencing Materials (14.5);
. Interest (6.0);
. Farm Wage Rates (14.0);
9. Farm Services (18.0).

[44 FR 24843, Apr. 27, 1979, as amended at 53
FR 2984, Feb. 2, 1988]

2.
3.
4.

5
6
7
8

§222.52 National Grasslands.

Grazing fees for National Grasslands
will be established under concepts and
principles similar to those in §222.51(b).

[44 FR 24843, Apr. 27, 1979]
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§222.53 Grazing fees in the East—non-
competitive procedures.

(a) Scope. Except as provided in
§222.54 of this subpart, the fee charged
for commercial livestock grazing use
and occupancy on National Forest Sys-
tem (NFS) lands in the States of New
York, Missouri, Vermont, West Vir-
ginia, and in the Southern Region shall
be determined through noncompeti-
tive, fair market value procedures.
These rules do not apply to grazing fees
on National Forest System lands in
Oklahoma or National Grasslands in
Texas. Grazing permits under the non-
competitive fee method in the East are
subject to the rules governing grazing
permit administration in Subpart A of
this part.

(b) Applicability. The rules of this sec-
tion apply to the establishment of
grazing fees for existing permittees in
the Eastern and Southern Regions on
National Forest System lands, includ-
ing grazing associations in New York
and Missouri as of March 1, 1990, to any
livestock on-and-off permits defined in
Subpart A of this part; and to any al-
lotments advertised for competitive
bidding which were not bid on
(§222.54(h)). Noncompetitive permits
vacated or terminated by an existing
permittee and any new allotments cre-
ated after the effective date of this rule
shall be offered on a competitive bid
basis as specified in §222.54 of this sub-
part. As provided in subpart A of this
part, holders of term permits have first
priority for receipt of a new permit.

(c) Fee System. The grazing fee
charged under this section shall be
based on fair market value, as deter-
mined by: Using comparable private
grazing lease rates, adjusted for the
difference in the costs of grazing com-
parable private leased lands and Na-
tional Forest System lands, or by ref-
erence to prevailing prices in competi-
tive markets for other Federal or State
leased grazing lands that are the same
or substantially similar to grazing
lands offered or administered by the
Forest Service in the East with com-
parability adjustments as appropriate.
Comparable grazing lease rates shall be
adjusted for the difference between the
total costs of operating on leased graz-
ing lands and the total costs (other
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than grazing fee costs) of operating on
National Forest System lands.

(1) Establishing Base Grazing Value. (i)
The Chief of the Forest Service, or an
authorized officer to whom such au-
thority has been delegated, shall deter-
mine an estimated base market value
of grazing use and occupancy on Na-
tional Forest System lands in the East-
ern States for the following designated
subregions:

(A) Corn Belt (lllinois, Indiana, Mis-
souri, and Ohio);

(B) Lake States (Michigan,
nesota, and Wisconsin);

(C) Northeast (Maine,

Min-

New Hamp-

shire, New York, Pennsylvania, and
Vermont);

(D) Appalachia (Kentucky, North
Carolina, Tennessee, Virginia, and

West Virginia);

(E) Southeast/Delta (Alabama, Ar-
kansas, Georgia, Louisiana, Mis-
sissippi, South Carolina, and Texas);
and

(F) Florida.

(i) The Chief or authorized officer
shall revise or update estimated mar-
ket values of grazing use and occu-
pancy, as necessary to respond to sig-
nificant changes in the agricultural
economy in the East, and to ensure
that fees represent fair market value.

(iii) The Chief, or an authorized offi-
cer to whom authority has been dele-
gated, where sufficient market data
exist, may establish the base grazing
value for grazing allotments using
comparable, local lease rates for pri-
vate grazing lands.

(2) Annual Adjustment of Base Grazing
Value. To maintain currency with the
private grazing lease market, the re-
spective base grazing value(s) estab-
lished for grazing permits under this
section shall be annually adjusted
through a hay price index, by respec-
tive subregion. The hay price index
means the weighted average selling
price of ‘“‘other baled hay,” computed
by the National Agricultural Statistics
Service of the U.S. Department of Agri-
culture, by designated State and sub-
region. This index shall be based on 3-
year average hay prices and annually
reflect the percentage change in the
cost of alternative livestock feed.

(3) Computation of Annual Grazing
Fee—(i) Annual Fee Basis. The annual
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grazing fee shall equal the base grazing
value, adjusted by the current period’s
hay price index, less the value of any
agency required range improvements.

(i) Grazing Fee Credits for Range Im-
provements. Any requirements for per-
mittee construction or development of
range improvements shall be identified
through an agreement and incor-
porated into the grazing permit, with
credits for such improvements to be al-
lowed toward the annual grazing fee.
Fee credits shall be allowed only for
range improvements which the Forest
Service requires an individual per-
mittee to construct or develop on a
specific allotment to meet the manage-
ment direction and prescriptions in the
relevant forest land and resource man-
agement plan and allotment manage-
ment plan. These improvements must
involve costs which the permittee
would not ordinarily incur under the
grazing permit, must be of tangible
public benefit, and must enhance man-
agement of vegetation for resource pro-
tection, soil productivity, riparian, wa-
tershed, and wetland values, wildlife
and fishery habitat, or outdoor recre-
ation values. Maintenance of range im-
provements specified in allotment
management planning documents or
the grazing permit, and other costs in-
curred by the permittee in the ordinary
course of permitted livestock grazing,
do not qualify for grazing fee credits.

(4) Implementation. The grazing fee
formula provided by this section shall
be used to calculate fees for the 1990
grazing fee year. Where implementa-
tion would raise fees, the increase shall
be phased in over a 5-year period. Full
fair market value will be reached in 5
years, beginning in 1990.

[55 FR 2650, Jan. 26, 1990]

§222.54 Grazing fees in the East—com-
petitive bidding.

(a) General Procedures—(1) Applica-
bility. The rules of this section apply to
grazing fees for any allotment estab-
lished or vacated on National Forest
System lands in the Eastern or South-
ern Regions, as of February 26, 1990 as
well as to grazing fees for existing al-
lotments for such lands that have al-
ready been established under competi-
tive procedures as of the date of this
rule. Permits offered for competitive
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bidding in the East are subject to the
rules governing grazing permit admin-
istration in subpart A of this part. The
rules of this section do not apply to ne-
gotiated livestock use permits or per-
mits with on-and-off grazing provisions
as authorized in subpart A of this part.
Holders of term permits have first pri-
ority for receipt of a new term grazing
permit in accordance with subpart A of
this part. These rules also do not apply
to grazing fees on National Forest Sys-
tem lands in Oklahoma or National
Grasslands in Texas.

(2) Allowable Bidders. Bids for grazing
permits shall be accepted from individ-
uals, partnerships, grazing associations
(formed after February 26, 1990), joint
ventures, corporations, and organiza-
tions.

(b) Establishment of Minimum Bid
Price. Authorized officers shall estab-
lish a minimum bid price for each
available allotment as described in
§222.53 of this subpart.

(c) Prospectus. (1) At such time as al-
lotments are vacated, as new allot-
ments are established, or as existing
competitively bid permits expire, the
authorized officer shall prepare and ad-
vertise a prospectus for those allot-
ments on which grazing will be per-
mitted.

(2) The prospectus shall include the
terms and conditions of occupancy and
use under the grazing permit to be
issued, as well as document existing
improvements and their condition. The
prospectus shall also disclose the fol-
lowing:

(i) Estimated market value of the
forage per head month of grazing use;

(ii) The minimum bid price the agen-
cy will accept;

(iii) Any required range
ments; and

(iv) The minimum qualifications that
applicants must meet to be eligible for
a permit.

(3) Copies of the applicable grazing
permit, allotment management plan-
ning documents and allotment mainte-
nance requirements, and the latest an-
nual permittee instructions shall be
made available to all prospective bid-
ders upon request.

(d) Submission of bid. Each applicant
shall submit an application for the
grazing permit, along with a sealed bid

improve-
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for the grazing fee, and a bid deposit of
10 percent of the total amount of the
bid.

(e) Qualifications and Deposit Refunds.
Upon opening applicants bids, the au-
thorized officer shall determine wheth-
er each bidder meets the qualifications
to hold a permit as set forth in Subpart
A of this part; and shall refund the de-
posit to any applicant who is not quali-
fied or who does not offer the high bid.

(f) Permit Issuance. The authorized of-
ficer shall issue the grazing permit to
the qualified high bidder, except as
provided in paragraphs (f)(1) and (2) of
this section. The successful bidder re-
ceives the privilege of obtaining or re-
newing a grazing permit and is billed
for the occupancy offered and forage
sold.

(1) Priority for Reissuance. On allot-
ments where a current permit is expir-
ing and competition has been held on a
new grazing permit, the current graz-
ing permittee shall have priority for
retaining the permit. Accordingly, an
applicant who holds the permit on the
allotment under bid, who has a satis-
factory record of performance under
that permit, and who is not the higher
bidder for the future grazing privileges
in the specified allotment shall be of-
fered the opportunity to match the
high bid and thereby retain the permit.
Should there be more than one existing
permittee in the allotment under bid,
each shall be offered the option of
meeting the high bid; if only one cur-
rent permittee opts to meet the high
bid, the remaining allowable grazing
use, if any, shall be awarded to the ini-
tial high bidder.

(2) ldentical Bids. In cases of identical
bids, the selection of the successful ap-
plicant shall be made through a draw-
ing.

(g) Computation of Successful Bidder’s
Annual Fee—(1) Annual Fee Basis. The
highest bid received shall establish the
base grazing value in the initial year of
the grazing permit for each allotment
offered. The annual grazing fee shall
equal the base grazing value, adjusted
by the current period’s hay price index
for the relevant subregion as described
in §222.53(c)(1), and (c)(3), less the value
of any agency required range improve-
ments. This hay price index shall be
based on 3-year average hay prices and
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annually reflect the percent change in
the cost of alternative livestock feed.

(2) Grazing Fee Credits for Range Im-
provements. Any requirements for per-
mittee construction or development of
range improvements shall be identified
through an agreement and incor-
porated into the grazing permit, with
credits for such improvements to be al-
lowed toward the annual grazing fee.
Fee credits shall be allowed only for
range improvements which the Forest
Service requires an individual per-
mittee to construct or develop on a
specific allotment to meet the manage-
ment direction and prescriptions in the
relevant forest land and resource man-
agement plan and allotment manage-
ment plan. These improvements must
involve costs which the permittee
would not ordinarily incur under the
grazing permit, must be of tangible
public benefit, and must enhance man-
agement of vegetation for resource pro-
tection, soil productivity, riparian, wa-
tershed, and wetland values, wildlife
and fishery habitat, or outdoor recre-
ation values. Maintenance of range im-
provements specified in allotment
management planning documents or
the grazing permit, and other costs in-
curred by the permittee in the ordinary
course of permitted livestock grazing,
do not qualify for grazing fee credits.

(h) No Bids Received. If qualified
sealed bids are not received, the au-
thorized officer reserves the right to
conduct an oral auction using the min-
imum bid price established under para-
graph (b) of this section or to establish
grazing fees through noncompetitive
grazing fee procedures specified in
§222.53 of this subpart.

[55 FR 2651, Jan. 26, 1990]

PART 223—SALE AND DISPOSAL OF
NATIONAL FOREST SYSTEM TIMBER

Subpart A—General Provisions

Sec.

223.1 Authority to sell timber.

223.2 Disposal of timber for administrative
use.

223.3 Sale of seized material.

223.4 Exchange of trees or portions of trees.

223.5 Scope of free use granted to individ-
uals.

223.6 Cutting and removal of timber in free-
use areas.
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223.7 Permission for free use of timber out-
side free-use areas.

223.8 Delegations of authority to approve
free use by individuals.

223.9 Free use to owners of certain mining
claims.

223.10 Free use to Alaskan settlers, miners,
residents, and prospectors.

223.11 Free use to other Federal agencies.

223.12 Permission to cut, damage, or de-
stroy trees without advertisement.

223.13 Compliance.

223.14 Where timber may be cut.

Subpart B—Timber Sale Contracts

CONTRACT CONDITIONS AND PROVISIONS

223.30 Consistency with plans, environ-
mental standards, and other manage-
ment requirements.

223.31 Duration of contracts.

223.32 Timber sale operating plan.

223.33 Redetermination of stumpage rates
and deposits.

223.34 Advance payment.

223.35 Performance bond.

223.36  Volume determination.

223.37 Revegetation of temporary roads.

223.38 Standards for road design and con-
struction.

223.39 [Reserved]

223.40 Cancellation for environmental pro-
tection or inconsistency with plans.

223.41 Payment when purchaser elects gov-
ernment road construction.

223.42 Transfer of effective purchaser cred-
its.

223.43 Limitation on amounts of transferred
purchaser credit.

223.44 Collection rights on contracts
volved in transfer of purchaser credit.

223.45 Definitions applicable to transfer of
purchaser credit.

223.46 Adjustment of contract termination
date.

223.47 Date of completion of permanent road
construction.

223.48 Restrictions on export and substi-
tution of unprocessed timber.

223.49 Downpayment.

223.50 Periodic payments.

223.51 Bid monitoring.

223.52 Market-related contract term addi-
tions.

in-

APPRAISAL AND PRICING
223.60 Determining fair market value.

223.61 Establishing minimum  stumpage
rates.

223.62 Timber purchaser road construction
credit.

223.63 Advertised rates.

223.64 Appraisal on a lump-sum value or
rate per unit of measure basis.

223.65 Appraisal of timber for land ex-
change; right-of-way, or other author-
ized use.
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223.66 [Reserved]

ADVERTISEMENT AND BIDS

223.80 When advertisement is required.

223.81 Shorter advertising periods in emer-
gencies.

223.82 Contents of advertisement.

223.83 Contents of prospectus.

223.84 Small business bid form provisions on
sales with purchaser road construction
credit.

223.85 Noncompetitive sale of timber.

223.86 Bid restriction on resale of noncom-
pleted contract.

223.87 Requirements of bidders concerning
exports.

223.88 Bidding methods.

223.89 Relation to other bidders.

AWARD OF CONTRACTS

223.100 Award to highest bidder.
223.101 Determination of purchaser respon-
sibility.

223.102 Procedures when sale is not awarded
to highest bidder.
223.103 Award of small

sales.

business set-aside

CONTRACT ADMINISTRATION

223.110 Delegation to regional forester.

223.111 Administration of contracts in des-
ignated disaster areas.

223.112 Modification of contracts.

223.113 Modification of contracts to prevent
environmental damage or to conform to
forest plans.

223.114 Acquisition by third party.

223.115 Contract extensions.

223.116 Cancellation.

223.117 Administration of cooperative or
Federal sustained yield units.

223.118 Appeal process for small business
timber sale set-aside program share re-
computation decisions.

Subpart C—Suspension and Debarment of
Timber Purchasers

223.130
223.131
223.132

Scope.

Applicability.

Policy.

223.133 Definitions.

223.134 List of debarred and suspended pur-
chasers.

223.135 Effect of listing.

223.136 Debarment.

223.137 Causes for debarment.

223.138 Procedures for debarment.

223.139 Period of debarment.

223.140 Scope of debarment.

223.141 Suspension.

223.142 Causes for suspension.

223.143 Procedures for suspension.

223.144 Period of suspension.

223.145 Scope of suspension.
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Subpart D—Timber Export and Substitution
Restrictions

223.159
223.160

Scope and applicability.

Definitions.

223.161 [Reserved]

223.162 Limitations on timber
from all other states.

223.163 [Reserved]

223.164 Penalty for falsification.

harvested

Subpart E [Reserved]

Subpart F—The Forest Resources Conserva-
tion and Shortage Relief Act of 1990
Program

223.185 Scope and applicability.

223.186 Definitions.

223.187 Determination of unprocessed tim-
ber.

223.188 Prohibitions against exporting un-
processed Federal timber.

223.189 Prohibitions against substitution.

223.190 Sourcing area application proce-
dures.

223.191 Sourcing area disapproval
view procedures.

223.192 Procedures for a non-manufacturer.

223.193 Procedures for reporting acquisition
and disposition of unprocessed Federal
timber.

223.194 Procedures for reporting the acquisi-
tion and disposition of unprocessed pri-
vate timber.

223.195 Procedures for identifying
marking unprocessed timber.

223.196 Civil penalties for violation.

223.197 Civil penalty assessment procedures.

223.198 Administrative remedies.

223.199 Procedures for cooperating with
other agencies.

223.200 Determinations of surplus species.

223.201 Limitations on unprocessed timber
harvested in Alaska.

and re-

and

223.202 Information requirements.
223.203 Indirect substitution exception for
National Forest System timber from

within Washington State.

AUTHORITY: 90 Stat. 2958, 16 U.S.C. 472a; 98
Stat. 2213, 16 U.S.C. 618, 104 Stat. 714-726, 16
U.S.C. 620-620j, unless otherwise noted.

SOURCE: 42 FR 28252, June 2, 1977, unless

otherwise noted. Redesignated at 49 FR 2760-
2761, Jan. 23, 1984.

Subpart A—General Provisions

§223.1 Authority to sell timber.

Trees, portions of trees, and other
forest products on National Forest Sys-
tem lands may be sold for the purpose
of achieving the policies set forth in
the Multiple-Use Sustained-Yield Act
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of 1960, as amended (74 Stat. 215; 16
U.S.C. 528-531), and the Forest and
Rangeland Renewable Resources Plan-
ning Act of 1974, as amended (838 Stat.
476; as amended, 16 U.S.C. 1600-1614),
and the Program thereunder.

§223.2 Disposal of timber for adminis-
trative use.

Trees, portions of trees, or other for-
est products in any amount on Na-
tional Forest System lands may be dis-
posed of for administrative use, by sale
or without charge, as may be most ad-
vantageous to the United States, sub-
ject to the maximum cut fixed in ac-
cordance with established policies for
management of the National Forests.
Such administrative use shall be lim-
ited to the following conditions and
purposes:

(a) For construction, maintenance or
repair of roads, bridges, trails, tele-
phone lines, fences, recreation areas or
other improvements of value for the
protection or the administration of
Federal lands.

(b) For fuel in Federal camps, build-
ings and recreation areas.

(c) For research and demonstration
projects.

(d) For use in disaster relief work
conducted by public agencies.

(e) For disposal when removal is de-
sirable to protect or enhance multiple-
use values in a particular area.

§223.3 Sale of seized material.

Seized material (trees, portions of
trees or other forest products cut in
trespass from National Forest System
lands) may be sold to the highest bid-
der under specific authorization from
the Regional Forester. If advertise-
ment is impractical, sales of material
with an appraised value of less than
$10,000 will be made on informal bids.

§223.4 Exchange of trees or portions
of trees.

Trees or portions of trees may be ex-
changed for land under laws author-
izing the exchange of National Forest
timber. Cutting of exchange timber
must comply with the purposes cited in
§223.1.

(42 Stat. 465, 16 U.S.C 485; 43 Stat. 1215, 16
U.S.C. 516)
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§223.5 Scope of free use granted to in-
dividuals.

(a) Free use may be granted to indi-
viduals for firewood for personal use,
except that such use may be limited to
bona fide settlers, miners, residents
and prospectors living within or imme-
diately adjacent to the National Forest
when the available supply is insuffi-
cient to meet the total demand. Free
use may be granted to such bona fide
settlers, miners, residents and pros-
pectors for minerals, for fencing, build-
ing, mining, prospecting and domestic
purposes.

(Sec. 1, 30 Stat. 35, as amended; 16 U.S.C. 477,
551)

(b) Free use will be granted individ-
uals primarily to aid in the protection
and silvicultural improvement of the
forests. Except in unusual cases, the
material will be restricted to dead, in-
sect-infested, or diseased timber, log-
ging debris, and thinnings. Other mate-
rial may be granted in unusual cases
where its refusal would cause unwar-
ranted hardship. Where limited supply
or other conditions justify such action,
the free use of green material may be
refused.

§223.6 Cutting and removal of timber
in free-use areas.

Supervisors may designate portions
or all of a National Forest as free-use
areas where such action is compatible
with land management plans and shall
give public notice of their action.
Within such free-use areas, any dead
timber or any green timber previously
marked or designated by forest officers
may be cut and removed for personal
use for domestic purposes. Cutting and
removal of timber in free-use areas
shall be in accordance with such rules
as may be prescribed by the district
ranger to prevent fires, minimize dam-
age to uncut trees and other resources,
and to avoid confusion among users.

[42 FR 28252, June 2, 1977, as amended at 44
FR 73029, Dec. 17, 1979. Redesignated at 49 FR
2760, Jan. 23, 1984]

§223.7 Permission for free use of tim-
ber outside free-use areas.

Similar material may be cut outside
of a free-use area without permit in
cases of emergency, but the person tak-

§223.9

ing such material shall promptly no-
tify the district ranger. Small quan-
tities of material needed by transients
while in the forest may also be taken
without permit; subject to such rules
as may be prescribed pursuant to
§261.70. In all other cases permits will
be required for green material.

§223.8 Delegations of authority to ap-
prove free use by individuals.

(a) Forest officers whom the super-
visor may designate are authorized to
grant free use of timber to individuals
up to $20 in value in any one fiscal
year. Supervisors may grant permits
for material not exceeding $100 in
value. Regional Foresters may approve
permits for larger amounts, and in
times of emergency may delegate au-
thority to supervisors for not over $500
in value. Prior review by the Chief of
the Forest Service will be given if the
amount involved exceeds $5,000 in
value.

(b) Regional Foresters may authorize
supervisors to permit the removal of
specific classes of material without
scaling or measurement.

§223.9 Free use to owners of certain
mining claims.

Free use will be granted to an owner
of a mining claim located subsequent
to July 23, 1955, or of a mining claim
which is otherwise subject to Section 4
of the Act of July 23, 1955 (69 Stat. 367),
if at any time said claim owner re-
quires more timber for his mining oper-
ations, in connection with that claim,
than is available on that claim because
of Forest Service timber disposal
therefrom subsequent to location of
that claim. He will be granted, free of
charge, timber from the nearest Na-
tional Forest land which is ready for
harvesting under the applicable man-
agement plan, substantially equivalent
in kind and quantity to that estimated
by the Forest Service to have been cut
under Forest Service authorization
from the claim subsequent to its loca-
tion, Forest officers may be delegated
authority to grant amounts of timber
not in excess of those which these offi-
cers are authorized to sell in commer-
cial sales.

(Sec. 4, 69 Stat. 368, 16 U.S.C. 612)
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§223.10 Free use to Alaskan settlers,
miners, residents, and prospectors.

Bona fide settlers, miners, residents,
and prospectors for minerals in Alaska
may take free of charge green or dried
timber from the National Forests in
Alaska for personal use but not for
sale. Permits will be required for green
saw timber. Other material may be
taken without permit. The amount of
material granted to any one person in
1 year shall not exceed 10,000 board feet
of saw timber and 25 cords of wood, or
an equivalent volume in other forms.
Persons obtaining materials shall, on
demand, forward to the supervisor a
statement of the quantity taken and
the location from which it was re-
moved.

(Sec. 1, 30 Stat. 35, 16 U.S.C. 477)

§223.11 Free use to other Federal

agencies.
(a) National Forest timber will be
granted free of charge to other
branches of the Federal Government

when authorized by law. Permits may
be approved by forest officers for
amounts not greater than they are oth-
erwise authorized to sell.

(b) Permits for timber issued here-
under shall be in accordance with the
conditions prescribed in §223.30. The
permittee may be required to report to
the supervisor the amount of timber,
by species, actually cut or may be re-
quired to furnish scalers for work
under the direction of the forest offi-
cers in charge or, if authorized, to pro-
vide funds for the employment by the
Forest Service of scalers to scale or
measure the timber cut. The permittee
may be required to dispose of the slash
as cutting proceeds, or to employee
people to work under the direction of a
forest officer in disposing of the slash,
or, if authorized, to provide funds for
the employment of people for slash dis-
posal under the direction of a forest of-
ficer.

(38 Stat. 1100, as amended; 16 U.S.C. 492)

§223.12 Permission to cut, damage, or
destroy trees without advertise-
ment.

Permission may be granted to cut,
damage, or destroy trees, portions of
trees, or other forest products on Na-
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tional Forest System lands without ad-
vertisement when necessary for the oc-
cupancy of a right-of-way or other au-
thorized use of National Forest System
land. Payment for timber of merchant-
able size and quality will be required at
its appraised value, but at not less
than applicable minimum prices estab-
lished by Regional Foresters, and pay-
ment will be required for young growth
timber below merchantable size at its
damage appraisal value. Payment will
not be required:

(a) For timber necessarily killed or
cut in connection with land uses which
are of substantial benefit to the Na-
tional Forests;

(b) For timber necessarily killed or
cut and used by the permittee which
would have been granted free under
other applicable regulations; or

(c) For timber which will be cut by
the permittee which the Forest Service
retains for sale in log or other product
form.

(Sec. 1, 30 Stat. 35, as amended, 16 U.S.C. 551)

§223.13 Compliance.

Forest officers authorizing free use
shall ensure that such use is in compli-
ance with applicable land management
plans and is conducted in a manner
which protects National Forest System
resource values.

(92 Stat. 1301, Pub. L. 95-465)

§223.14 Where timber may be cut.

(a) The cutting of trees, portions of
trees or other forest products may be
authorized on any National Forest Sys-
tem lands, except for:

(1) Timber reserved by a grantor of
land, during the life of such reserva-
tion.

(2) Timber reserved from cutting
under other regulations.

(3) Timber on unpatented mining
claims located prior to July 23, 1955,
unless the claimant has executed a
waiver pursuant to section 6 of the Act
of July 23, 1955 (69 Stat. 367), or unless
pursuant to a proceeding under Section
5 of that Act, the claimant has failed
to file a verified statement or has
failed to establish the validity and ef-
fectiveness of his asserted rights.

(4) Timber on lands identified in land
management plans as not suited for
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timber production, except that salvage
sales or sales necessitated to protect
other multiple-use values may be
made.

(b) The cutting of timber on mining
claims shall be conducted in such man-
ner as not to endanger or materially
interfere with prospecting, mining or
processing operations.

(c) Timber on an unpatented claim to
which the United States does not oth-
erwise have disposal rights may be dis-
posed of with the written consent of
the claimant, or, in emergencies with-
out the consent of the claimant.

(d) Timber on an unpatented claim
may be cut by the claimant only for
the actual development of the claim or
for uses consistent with the purposes
for which the claim was entered. Any
severance or removal of timber, other
than severance or removal to provide
clearance, shall be in accordance with
plan of operations required by Part 252
of this chapter, and with sound prin-
ciples of forest management.

(e) With prior approval by the Re-
gional Forester, timber on lands under
option by the United States or on of-
fered lands included in an approved
land exchange agreement may be sold.
Before the sale is made, a cooperative
agreement must be made with the
owner of the land authorizing the For-
est Service to conduct the sale and pro-
viding for return of stumpage receipts
to the owner if title to the land is not
accepted by the United States.

(f) With prior approval by the Re-
gional Forester, cutting of exchange
timber described in §223.4 may be au-
thorized in advance of the acceptance
of title to the non-Federal land offered
in exchange.

Subpart B—Timber Sale Contracts
CONTRACT CONDITIONS AND PROVISIONS

§223.30 Consistency with plans, envi-
ronmental standards, and other
management requirements.

The approving officer will insure that
each timber sale contract, permit or
other authorized form of National For-
est timber disposal is consistent with
applicable land and resource manage-
ment plans and environmental quality

§223.33

standards and includes, as appropriate,
requirements for:

(a) Fire protection and suppression;

(b) Protection of residual timber;

(c) Regeneration of timber as may be
made necessary by harvesting oper-
ations;

(d) Minimizing increases in soil ero-
sion;

(e) Providing favorable conditions of
water flow and quality;

(f) Utilization of the timber resource
to provide for the optimum practical
use of the wood material as may be ob-
tained with available technology, con-
sidering opportunities to promote more
efficient wood utilization, regional
conditions and species characteristics;

(9) Reduction of the likelihood of loss
to destructive agencies; and

(h) Minimizing adverse effects on, or
providing protection for and enhancing
other National Forest resources, uses
and improvements.

§223.31 Duration of contracts.

Sale contracts shall not exceed 10
years in duration, unless there is a
finding by the Chief, Forest Service,
that better utilization of the various
forest resources (consistent with the
provisions of the Multiple-Use Sus-
tained-Yield Act of 1960) will result.

§223.32 Timber sale operating plan.

Sale contracts with a term of 2 years
or more shall provide for the filing of
an operating plan as soon as prac-
ticable after execution of the contract,
such plan shall be a part of the con-
tract. The plan of operation shall be
general in nature, outlining the ex-
pected timing and order of sale devel-
opment, including such major oper-
ations as road construction, felling and
removal of timber, distribution of tim-
ber, and contractual requirements for
erosion prevention and slash disposal.
The plan of operation and revisions
thereto shall be subject to concurrence
by the Forest Service.

§223.33 Redetermination of stumpage
rates and deposits.

Sale contracts exceeding 7 years in
duration, and those of shorter duration
to the extent found desirable by the ap-
proving officer, will provide for the re-
determination of rates for stumpage
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and for required deposits at intervals of
not more than 5 years, exclusive of any
period allowed for the construction of
improvements.

§223.34 Advance payment.

Sale contracts shall provide that
timber and forest products be paid for
in advance of cutting, unless the con-
tract authorizes the purchaser to fur-
nish a payment guarantee satisfactory
to the Forest Service. Advance pay-
ments found to be in excess of amounts
due the United States shall be refunded
to the current holder of the contract or
to successors in interest. (90 Stat. 2959;
16 U.S.C. 472a.)

[43 FR 38008, Aug. 25, 1978. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.35

Timber sale contracts may require
the purchaser to furnish a performance
bond for satisfactory compliance with
its terms.

Performance bond.

§223.36 Volume determination.

(a) Timber sale contracts may pro-
vide for volume determination by scal-
ing, measuring, weighing, or counting
the logs or other products, or by meas-
uring the trees before cutting. If the
contract or permit provides for the de-
termination of volume by tree meas-
urement and the timber has been paid
for, the marking or otherwise desig-
nating of the tree authorizes cutting
and removal. Otherwise no timber cut
under any contract shall be removed
from the place designated until it has
been scaled, measured or counted as
provided in the timber sale contract,
unless such removal is specifically au-
thorized in the contract.

(b) National Forest timber sold on
board foot scale shall be scaled by the
Scribner Decimal C Log Rule, or if the
advertisement and contract or permit
so state, by the International %-inch
log rule or by the International %s-inch
Decimal log rule. National Forest tim-
ber may also be sold by the cubic vol-
ume rule or by cords, each as used by
the Forest Service.

§223.37 Revegetation of
roads.

Timber sale contracts, permits and
other documents authorizing the cut-

temporary
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ting or removal of timber or forest
products shall require the purchaser to
treat temporary roads constructed or
used thereunder so as to permit the re-
establishment by artificial or natural
means, or vegetative cover on the road-
way and areas where the vegetative
cover was disturbed by the construc-
tion or use of the road, as necessary to
minimize erosion from the disturbed
area. Such treatment shall be designed
to reestablish vegetative cover as soon
as practicable, but at least within 10
years after the termination of the con-
tract.

§223.38 Standards for road design and
construction.

Road construction authorized under
timber sale contracts, permits and
other documents authorizing the cut-
ting or removal of timber or forest
products shall be designed to standards
appropriate for the intended uses, con-
sidering safety, cost of transportation,
and impacts on land and resources. If
the sale contract provides for road de-
sign standards in excess of those need-
ed for the harvest and removal of tim-
ber from that sale, including measures
to protect adjacent resource values,
provision shall be made in the contract
for compensating the purchaser for the
additional costs, unless the purchaser
elects Government construction under

section 14(i) of the National Forest
Management Act of 1976.

§223.39 [Reserved]

§223.40 Cancellation for environ-

mental protection or inconsistency
with plans.

Timber sale contracts, permits, and
other such instruments, authorizing
the harvesting of trees or other forest
products, with terms of longer than 2
years, shall provide for cancellation in
order to prevent serious environmental
damage or when they are significantly
inconsistent with land management
plans adopted or revised in accordance
with section 6 of the Forest and Range-
land Renewable Resources Planning
Act of 1974, as amended. Such provision
shall provide for reasonable compensa-
tion to the purchaser for unrecovered
costs incurred under the contract and
for the difference between the current
contract value and the average value of
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comparable National Forest timber
sold during the preceding 6-month pe-
riod.

§223.41 Payment when purchaser
elects government road construc-
tion.

Each contract having a provision for
construction of specified roads with
total estimated construction cost in
excess of $20,000 will include a provi-
sion to ensure that if the purchaser
elects Government road construction,
he pays for the timber an amount no
less than the sum of estimated road
construction cost and base rate value,
as defined in §223.61.

§223.42 Transfer of effective

chaser credits.

The Forest Service may permit
transfer of unused effective purchaser
credit earned after December 16, 1975,
from one timber sale account to an-
other timber sale account of the same
purchaser within the same National
Forest, provided the sale contracts pro-
vide procedures for the use of pur-
chaser credit. Approval for transfer
shall not be granted for amounts need-
ed to satisfy unfulfilled payment obli-
gations or claims for damages due the
United States. Purchaser credit trans-
ferred under this paragraph is subject
to such additional restrictions as may
be necessary for its orderly use.

(Pub. L. 94-154, 89 Stat. 823 (16 U.S.C. 535)

[42 FR 63777, Dec. 20, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.43 Limitation on amounts of
transferred purchaser credit.

(@) The amount of purchaser credit
which may be transferred into a given
sale shall be limited to the difference
between remaining current contract
value and the total of:

(1) Remaining base rate value needs,

(2) sSalvage sale fund needs plus sale
area improvement needs in excess of
base rate value needs, and

(3) Total purchaser credit limit on
the given sale.

(b) This calculation shall be made as
of the date of sale award for sales made
on or after January 1, 1978. For sales
made prior to January 1, 1978, the cal-
culation shall be made as of December
31, 1977, except that if the amount ac-

pur-

§223.45

tually transferred in as of December 31,
1977, exceeds the calculated limit, the
actual transfers as of that date shall be
the established limit. Purchaser credit
earned on a sale and subsequently
transferred out may be replaced with-
out regard to the transfer in limit. Sale
area improvement needs shall be based
on the original sale area betterment
plan or revisions thereto approved
prior to July 1, 1976. Salvage sale fund
needs shall be based on the original sal-
vage sale fund plan.

(Pub. L. 94-154, 89 Stat. 823 (16 U.S.C. 535)

[42 FR 63777, Dec. 20, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.44 Collection rights on contracts
involved in transfer of purchase
credit.

To assure protection of the United
States in connection with the imple-
mentation of this regulation, contract
provisions shall not prevent the Forest
Service from carrying out collection
rights, authorized by the Federal
Claims Collection Act of 1966 (80 Stat.
309), between contracts involved in the
transfer of purchaser credit. Such
claims against the contract receiving
the transferred purchaser credit shall
be limited to the amount transferred.

(Pub. L. 94-154, 89 Stat. 823 (16 U.S.C. 535)

[42 FR 63777, Dec. 20, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.45 Definitions applicable to
transfer of purchaser credit.

As used in 8§§223.42 and 223.43, the
term Purchaser includes any single in-
dividual, corporation, company, firm,
partnership, joint venture, or other
business entity or the successor in in-
terest of any of the foregoing business
entities having timber sale contracts
on the same National Forest. The term
National Forest shall be considered as a
unit of the National Forest System, re-
gardless of how it was established,
which maintains a separate identity
with respect to the distribution of re-
ceipts earned thereon to the States and
counties. The term Effective Purchaser
Credit means unused purchaser credit
which does not exceed current contract
value minus base rate value. The term
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base rate value is the sum of the prod-
ucts of base rates and estimated re-
maining unscaled (unreported on tree
measurement contracts) volumes by
species of timber included in a timber
sale contract.

(Pub. L. 94-154, 89 Stat. 823 (16 U.S.C. 535)

[42 FR 63777, Dec. 20, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.46 Adjustment of contract termi-
nation date.

Timber sale contracts may provide
for adjustment of the termination date
to provide additional time to com-
pensate for delays in road construction
and timber removal due to those causes
beyond the purchaser’s control, which
may include but are not limited to acts
of God, acts of the public enemy, acts
of the Government, labor disputes,
fires, insurrections or floods.

§223.47 Date of completion of perma-
nent road construction.

(a) The date of completion of perma-
nent road construction obligations as
set forth in the Notice of Sale shall be
incorporated into the timber sale con-
tract.

(b) This date is applicable to con-
struction by both the Forest Service
and the timber purchaser.

(c) The date is not applicable to roads
not needed by the purchaser for timber
removal.

(d) The date for completion may be
revised, if additional time is needed,
under guidelines provided by the Chief,
Forest Service, including but not lim-
ited to (1) default of contractors or (2)
design changes, physical changes, or
catastrophic damages which neces-
sitate modification of specified road
construction work.

(e) If Forest Service failure to per-
form results in delay in road comple-
tion, the termination date shall be ad-
justed in accordance with the contract
term adjustment provisions of the tim-
ber sale contract. If there is substan-
tial delay in performance by the Forest
Service, the contract shall provide that
rates of payment may be redetermined,
at the request of the purchaser, in ac-
cordance with guidelines established
by the Chief, Forest Service.

(f) If the purchaser retains responsi-
bility for road construction, the date of
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completion for permanent roads may
be modified to conform to the approved
plan of operation.

§223.48 Restrictions on export and
substitution of unprocessed timber.

(a) Contracts for the sale of unproc-
essed timber from National Forest Sys-
tem lands located west of the 100th me-
ridian in the contiguous 48 States and
Alaska, awarded before August 20, 1990,
shall include provisions implementing
the Secretary’s timber export and sub-
stitution regulations at subpart D of
this part in effect prior to that data.
Such contracts shall also require pur-
chasers to:

(1) Submit annually, until all unproc-
essed timber is accounted for, a cer-
tified report on the disposition of any
unprocessed timber harvested from the
sale including a description of unproc-
essed timber which is sold, exchanged
or otherwise disposed of to another per-
son and a description of the relation-
ship with the other person,;

(2) Submit annually, until all unproc-
essed timber from the sale is accounted
for, a certified report on the sale of any
unprocessed timber from private lands
in the tributary area which is exported
or sold for export; and

(3) Maintain records of all such trans-
actions involving unprocessed timber
and to make such records available for
inspection and verification by the For-
est Service for up to three (3) years
after the sale is terminated.

(b) Contracts for the sale of unproc-
essed timber from National Forest Sys-
tem lands located west of the 100th me-
ridian in the contiguous 48 States,
awarded on or after August 20, 1990,
shall include provisions implementing
the requirements of the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620 et seq.).

(c) The reporting and recordkeeping
procedures in this section constitute
information collection requirements as
defined in 5 CFR part 1320. These re-
quirements have been approved by the
Office of Management and Budget and
assigned clearance number 0596-0021.

[56 FR 65842, Dec. 19, 1991]
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§223.49 Downpayment.

(a) For the purposes of this section,
the terms listed in this paragraph shall
have the following meaning:

(1) Total bid value is the sum of the
products obtained by multiplying the
rate the purchaser bid for each species
by the estimated volume listed in the
contract.

(2) Ineffective purchaser credit is that
portion of the credit earned, pursuant
to a specific Forest Service timber sale
contract for construction of specified
roads, or for other purposes in such
contract, that exceeds the current con-
tract value, minus base rate value as
defined in that contract and, thus, is
an amount that cannot be applied to-
ward stumpage charges.

(3) Bid premium is the amount in ex-
cess of the advertised value that a pur-
chaser bids for timber offered.

(4) Lump sum timber sales are
premeasured sales where the entire
value of the sale is paid in one payment
at time of release for cutting.

(5) Affiliate. Concerns or individuals
are affiliates if directly or indirectly,
either one controls or has the power to
control the other, or a third party con-
trols or has the power to control both.
In determining whether or not affili-
ation exists, the Forest Service shall
consider all appropriate factors, in-
cluding, but not limited to, common
ownership, common management, and
contractual relationships.

(b) Timber sale contracts shall in-
clude provisions that require pur-
chasers to make a downpayment in
cash or by application of earned effec-
tive purchaser credit at the time a tim-
ber sale contract is executed.

(c) The minimum downpayment shall
be equivalent to 10 percent of the total
advertised value of each sale, plus 20
percent of the bid premium, except in
those geographic areas where the Chief
of the Forest Service determines that
it is necessary to increase the amount
of the downpayment in order to deter
speculation. To determine the amount
of the downpayment due on a sale
where the timber is measured in units
other than board feet, the Forest Serv-
ice shall convert the measure to board
feet, using appropriate conversion fac-
tors with any necessary adjustment.

§223.49

(d) On scaled sales, a purchaser can-
not apply the amount deposited as a
downpayment to cover other obliga-
tions due on that sale until stumpage
value representing 25 percent of the
total bid value of the sale has been
charged and paid for. On tree measure-
ment sales, a purchaser cannot apply
the amount deposited as a downpay-
ment to cover other obligations due on
that sale until stumpage value rep-
resenting 25 percent of the total bid
value of the sale is shown on the tim-
ber sale statement of account to have
been cut, removed, and paid for. For
lump sum sales, the downpayment
amount may be applied to payment for
release of the single payment unit.

(e) A purchaser or any affiliate of
that purchaser, awarded a Forest Serv-
ice timber sale contract must meet the
additional downpayment requirements
of paragraph (g) of this section under
the following circumstances:

(1) The purchaser or its affiliate after
September 29, 1988 has failed to per-
form in accordance with the terms of a
Forest Service or Bureau of Land Man-
agement timber sale contract which re-
sults in notification by a Contracting
Officer that a contract has expired
uncompleted or is terminated for
cause; and

(2) The estimated value of the
unscaled timber on scaled sales, or the
estimated value of the timber out-
standing on tree measurement sales,
included in those terminated or expired
contracts exceeds $100,000, and

(3) Unpaid damages claimed by the
Government remain outstanding prior
to award of the new sale at issue and
corrective action has not been taken to
avoid future deficient performance.

(f) A subsequent final determination
by the Contracting Officer or by a
court of competent jurisdiction that a
contract was improperly classified
under the criteria in paragraph (e) of
this section will result in the refund or
credit of any unobligated portion of the
amount of downpayment exceeding
that required by paragraphs (c) and (d)
and the limitations of paragraph (h) on
application of downpayment shall no
longer apply.

(9) Notwithstanding the provisions of
paragraphs (c) and (d) of this section, a
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purchaser meeting the criteria of para-
graph (e) of this section must make a
minimum downpayment equal to 20
percent of the total advertised value of
that sale, plus 40 percent of the total
bid premium. This higher downpay-
ment requirement applies throughout
the National Forest System, except in
those areas where the Chief of the For-
est Service determines, before adver-
tisement of the sale, that another
downpayment rate is necessary to
achieve the management objectives of
the National Forest System.

(1) In calculating bid premiums for
the downpayment requirement, the
Forest Service shall not include the
portion of the bid premium that offsets
ineffective purchaser credit.

(2) To determine the amount of the
downpayment due on a sale where the
timber is measured in units other than
board feet, the Forest Service shall
convert the measure to board feet,
using appropriate conversion factors
with any necessary adjustments.

(h) A purchaser subject to the addi-
tional downpayment requirements of
paragraph (g) of this section cannot
apply the amount deposited as a down-
payment to other uses until:

(1) On scaled sales, the estimated
value of the unscaled timber is equal to
or less than the amount of the down-
payment; or

(2) On tree measurement sales, the esti-
mated value remaining to be cut and
removed as shown on the timber sale
statement of account is equal to or less
than the amount of the downpayment.

(i) For the purpose of releasing funds
deposited as downpayment by a pur-
chaser subject to paragraph (f) of this
section, the Forest Service shall com-
pute the estimated value of timber as
follows:

(1) On scaled sales, the estimated
value of the unscaled timber is the sum
of the products obtained by multi-
plying the current contract rate for
each species by the difference between
the advertised volume and the volume
that has been scaled of that species.

(2) On tree measurement sales, the esti-
mated value of the timber outstanding
(that not shown on the timber sale
statement of account as cut and re-
moved) is the sum of the products ob-
tained by multiplying the current con-
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tract rate for each species by the dif-
ference between the advertised volume
and the volume that has been shown on
the timber sale statement to have been
cut and removed of the species. The
current contract rate for each species
is that specified in each Forest Service
timber sale contract.

(J) In order to deter speculation, the
Chief of the Forest Service may in-
crease the period for retention of the
downpayment for future contracts sub-
ject to such criteria as the Chief may
adopt after giving the public notice and
opportunity to comment.

[50 FR 41500, Oct. 11, 1985, as amended at 53
FR 33131, Aug. 30, 1988; 56 FR 36103, July 31,
1991]

§223.50 Periodic payments.

(a) For the purposes of this section,
the following terms have the meaning
given:

(1) Total contract value is the product
of the estimated volume of the sale
multiplied by the rates bid by the pur-
chaser. Total contract value excludes
required deposits and is determined at
bid date.

(2) Current contract value is the sum
of the products of the current contract
rates and, in a scaled sale, estimated
remaining unscaled volume or, in a
tree measurement sale, the estimated
remaining quantities by species of in-
cluded timber meeting utilization
standards.

(3) Normal operating season is the pe-
riod so specified in a timber sale con-
tract.

()] Periodic payment(s) is/are
amount(s) specified in a timber sale
contract that a purchaser must pay by
the periodic payment determination
date(s) unless reduced by amounts paid
as stumpage for volume removed.

(5) A periodic payment determination
date is a date specified in a timber sale
contract upon which the Forest Service
will compare the payments made by
the timber sale purchaser for timber
charges (stumpage), exclusive of re-
quired deposits, with the periodic pay-
ment amount required as of that date
in the contract.

(b) Except for lump sum sales, each
timber sale contract of more than one
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full normal operating season shall pro-
vide for periodic payments. The num-
ber of periodic payments required will
be dependent upon the number of nor-
mal operating seasons within the con-
tract, but shall not exceed two such
payments during the course of the con-
tract. Periodic payments must be made
by the periodic payment determination
date, except that the amount of the
periodic payment shall be reduced to
the extent that timber has been re-
moved and paid for by the periodic pay-
ment determination date. Should the
payment fall due on a date other than
normal billing dates, the contract shall
provide that the payment date will be
extended to coincide with the next tim-
ber sale statement of account billing
date.

(1) At a minimum, each such con-
tract shall require an initial periodic
payment at the midpoint between the
specified road completion date and the
termination date. If there is no road
construction requirement, payment
shall be due at the midpoint between
award date and the termination date.

(2) Contracts exceeding 2 full oper-
ating seasons shall require an addi-
tional periodic payment to be due no
later than the midpoint of the last nor-
mal operating season or 12 months
from the initial periodic payment
whichever date is first.

(c) Each timber sale contract shall
require the initial periodic payment to
equal 35 percent of the total contract
value or 50 percent of the bid premium,
whichever is greater. The amount of
this periodic payment will be reduced
if the payment would result in the pur-
chaser’s credit balance for timber
charges exceeding the current contract
value.

(d) Where an additional periodic pay-
ment is required by the timber sale
contract, this payment will equal 75
percent of the total contract value.
The amount of this periodic payment
will be reduced if the payment would
result in the purchaser’s credit balance
for timber charges exceeding the cur-
rent contract value.

(e) Periodic payment determination
dates that have not been reached shall
be adjusted when contract term adjust-
ments are granted under 36 CFR 223.46
or market-related contract term addi-

§223.52

tions are granted under 36 CFR 223.52.
Periodic payment determination dates
shall not be adjusted when contract
term extension is granted under the
general authority of 36 CFR 223.115.

() In accordance with 36 CFR
223.52(a), no contract executed before
July 31, 1991, shall be modified to allow
for market-related contract term addi-
tions unless the purchaser makes a
written request to the Contracting Of-
ficer by December 1, 1991, for a simulta-
neous modification implementing the
periodic payment requirements of this
section. The midpoint payment clause
in contracts executed before July 31,
1991, is not the ‘‘periodic payment re-
quirement” mandated by 36 CFR
223.52(a).

[56 FR 36104, July 31, 1991, as amended at 56
FR 55822, Oct. 30, 1991]

§223.51 Bid monitoring.

Each Regional Forester shall mon-
itor bidding patterns on timber sales to
determine if speculative bidding is oc-
curring or if Purchasers are bidding in
such a way that they would be unable
to perform their obligations under the
timber sale contract. A Regional For-
ester shall propose to the Chief changes
in servicewide timber sale procedures,
as they appear necessary, to discourage
speculative bidding.

[50 FR 41500, Oct. 11, 1985]

§223.52 Market-related contract term
additions.

(a) Contract provision. (1) Except as
provided in paragraph (a)(3) of this sec-
tion, each timber sale contract exceed-
ing 1 year in length shall contain a pro-
vision for the addition of time to the
contract term, under the following con-
ditions:

(i) The Chief of the Forest Service
has determined that adverse wood
products market conditions have re-
sulted in a drastic reduction in wood
product prices applicable to the sale;
and

(ii) The purchaser makes a written
request for additional time to perform
the contract.

(2) The contract term addition provi-
sion of the contract must specify the
index to be applied to each sale. The
Forest Supervisor shall determine, and
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select from paragraph (b) of this sec-
tion, the index to be used for each sale
based on the species and product char-
acteristics, by volume, being harvested
on the sale. The index specified shall
represent more than one-half of the ad-
vertised volume.

(3) A market-related contract term
addition provision shall not be included
in contracts where the sale has a pri-
mary objective of harvesting timber
subject to rapid deterioration.

(b) Determination of drastic wood prod-
uct price reductions. (1) The Forest Serv-
ice shall monitor and use Producer
Price Indices, as prepared by the De-
partment of Labor, Bureau of Labor
Statistics (BLS), adjusted to a con-
stant dollar base, to determine if mar-
ket-related contract term additions are
warranted.

(i) The Forest Service shall monitor
and use only the following indices:

L Industry
BLS producer price index code
Hardwood Lumber ...........ccccvviiiiiiiiiiinene, 2421# 1
Eastern Softwood Lumber .. 2421#3
Western Softwood Lumber . 2421# 4
Wood Chips 2421#5

(ii) Preliminary index values will be
revised when final index values become
available, however, determination of a
qualifying quarter will not be revised
when final index values become avail-
able.

(2) The Chief of the Forest Service
shall determine that a drastic reduc-
tion in wood product prices has oc-
curred when, for 2 or more consecutive
quarters, the applicable adjusted price
index is less than 85 percent of the av-
erage of such adjusted index for the 4
highest of the 8 calendar quarters im-
mediately prior to the qualifying quar-
ter. A qualifying quarter is a quarter
where the applicable adjusted index is
more than 15 percent below the average
of such index for the 4 highest of the
previous 8 calendar quarters. Quali-
fying quarter determinations will be
made using the Producer Price Indices
for the months of March, June, Sep-
tember, and December.

(3) A determination, made pursuant
to paragraph (b)(2) of this section, that
a drastic reduction in wood product
prices has occurred, shall constitute a
finding that the substantial overriding
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public interest justifies the contract
term addition.

(c) Granting market-related contract
term additions. When the Chief of the
Forest Service determines, pursuant to
this section, that a drastic reduction in
wood product prices has occurred, the
Forest Service is to notify affected
timber sale purchasers. For any con-
tract which has been awarded and has
not been terminated, the Forest Serv-
ice, upon a purchaser’s written request,
will add 1 year to the contract’s terms,
except as provided in paragraphs (c)(1)
through (4) of this section. This 1-year
addition includes time outside of the
normal operating season.

(1) Additional contract time may not
be granted for those portions of the
contract which have a required comple-
tion date or for those portions of the
contract where the Forest Service de-
termines that the timber is in need of
urgent removal or that timber deterio-
ration or resource damage will result
from delay.

(2) For each additional consecutive
quarter, in which a contract qualifies
for a market-related contract term ad-
dition, the Forest Service will, upon
the purchaser’s written request, add an
additional 3 months during the normal
operating season to the contract.

(3) No more than twice the original
contract length or 3 years, whichever is
less, shall be added to a contract’s
term by market-related contract term
addition.

(4) In no event shall a revised con-
tract term exceed 10 years as a result
of market-related contract term addi-
tions.

(d) Recalculation of periodic payments.
Where a contract is lengthened as a re-
sult of market conditions, any subse-
quent periodic payment dates shall be
delayed 1 month for each month added
to the contract’s term.

[63 FR 24114, May 1, 1998]
APPRAISAL AND PRICING

§223.60 Determining fair market

value.

The objective of Forest Service tim-
ber appraisals is to determine fair mar-
ket value. Fair market value is esti-
mated by such methods as are author-
ized by the Chief, Forest Service,
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through issuance of agency directives
(36 CFR 200.4). Valid methods to deter-
mine fair market value include, but are
not limited to, transaction evidence
appraisals, analytical appraisals, com-
parison appraisals, and independent es-
timates based on average investments.
Pertinent factors affecting market
value also considered include, but are
not limited to, prices paid and valu-
ations established for comparable tim-
ber, selling value of products produced,
estimated operating costs, operating
difficulties, and quality of timber. Con-
siderations and valuations may recog-
nize and adjust for factors which are
not normal market influences.

[61 FR 5685, Feb. 14, 1996]

§223.61 Establishing minimum stump-
age rates.

The Chief, Forest Service, shall es-
tablish minimum stumpage rates, i.e.,
““base rates,”” for species and products
on individual National Forests, or
groups of National Forests. Timber
shall be sold for appraised value or
minimum stumpage rates, whichever is
higher. No timber may be sold or cut
under timber sale contracts for less
than minimum stumpage rates except
to provide for the removal of insect-in-
fested, diseased, dead or distressed tim-
ber or in accordance with contract pro-
visions specifically providing for cata-
strophically-affected timber and inci-
dental amounts of material not meet-
ing utilization standards of the timber
sale contract. For any timber sale of-
fering where deposits are to be required
for reforestation under the Act of June
9, 1930, as amended (46 Stat. 527; 16
U.S.C. 576-576b) which exceed the value
of the established minimum stumpage
rates, the minimum rates may be in-
creased by the approving officer as nec-
essary to the amount of such required
reforestation deposits and a minimum
deposit to the Treasury. Minimum
rates in timber sale contracts will not
be set higher than established min-
imum rates for purposes other than as-
suring adequate funds for reforest-
ation.

§223.62 Timber purchaser road con-
struction credit.

Appraisal may also establish stump-
age value as if unconstructed roads or

§223.64

other developments needed by the pur-
chaser for removal of the timber were
in place. When timber is appraised and
sold on such basis, purchaser credit for
road construction, not to exceed the es-
timated construction cost of such
roads or other developments specified
in the timber sale contract, shall, when
such construction is accomplished by
purchaser, be deducted from stumpage
payments made by or due from pur-
chaser under the timber sale contract
for other than minimum stumpage
rates and required deposits for slash
disposal and road maintenance. As used
in this section estimated construction
costs means the total cost of con-
structing all permanent roads specified
in the timber sale contract, estimated
as if construction is to be accomplished
by an independent contractor who is
not the timber purchaser. In deter-
mining the purchaser credit amount
applicable against timber payments,
the estimated construction cost may
be reduced for the effect of differences
in applicable wage rates.

§223.63 Advertised rates.

Timber shall be advertised for sale at
its appraised value, or its appraised
value plus specified road costs. In ei-
ther event, the advertised rates shall
be not less than minimum stumpage
rates, except that sales of insect-in-
fested, diseased, dead, or distressed
timber may be sold at less than min-
imum rates when harvest of such tim-
ber is necessary to protect or improve
the forest or prevent waste of useable
wood fiber.

§223.64 Appraisal on a lump-sum
value or rate per unit of measure
basis.

Timber may be appraised and sold at
a lump-sum value or at a rate per unit
of measure which rate may be adjusted
during the period of the contract and
as therein specified in accordance with
formulas or other equivalent specifica-
tions for the following reasons:

(a) Variations in lumber or other
product value indices between the price
index base specified in the contract and
the price index actually experienced
during the cutting of the timber;
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(b) Variance between advertised rates
and rates redetermined by appraisal at
dates specified in the contract;

(c) Variance between redetermined
rates and rates appropriate for changes
in costs or selling values subsequent to
the rate redetermination which reduce
conversion value to less than such re-
determined rates; and

(d) Substantial loss of value due to
physical deterioration of green timber
or other physical damage to the sale
area or access to the timber.

§223.65 Appraisal of timber for land
exchange; right-of-way, or other au-
thorized use.

The value of timber in land exchange
or the value of timber required to be
cut for occupancy of a right-of-way or
other authorized use of National Forest
System land for which payment will be
made is to be determined by the ap-
praisal methods in §223.60 of this part.

[61 FR 48625, Sept. 16, 1996]

§223.66 [Reserved]

ADVERTISEMENT AND BIDS

§223.80 When advertisement is re-
quired.

Except as otherwise provided in this
part each sale in which the appraised
value of the timber or other forest
products exceeds $10,000 will be made
only after advertisement for a period of
30 days or, if in the opinion of the offi-
cer authorizing the sale, the quantity,
value or other conditions justify, a
longer period; and any sale of smaller
appraised value will be advertised or
informal bids solicited from potential
purchasers if, in the judgment of the
officer authorizing the sale, such ac-
tion is deemed advisable.

§223.81 Shorter advertising periods in
emergencies.

In emergency situations where
prompt removal of timber included in a
sale is essential to avoid deterioration
or to minimize the likelihood of the
spread of insects, the approving officer
may authorize shortening the formal
advertising period to not less than 7
days. In other emergency situations, or
for timber sold under 36 CFR 223.2 the
Regional Forester or Chief may author-
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ize shortening the formal advertising
period to not less than 7 days.

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984]

§223.82 Contents of advertisement.

(a) A timber sale advertisement shall
include the following information:

(1) The location and estimated quan-
tities of timber or other forest prod-
ucts offered for sale.

(2) The time and place at which
sealed bids will be opened in public or
at which sealed bids will be opened in
public followed by an oral auction.

(3) A provision asserting the agency’s
right to reject any and all bids.

(4) The place where complete infor-
mation on the offering may be ob-
tained.

(5) Notice that a prospectus is avail-
able to the public and to interested po-
tential bidders.

(b) For each sale outside of the State
of Alaska which includes a provision
for purchaser credit for construction of
permanent roads with a total esti-
mated construction cost exceeding
$20,000, a timber sale advertisement
shall also include:

(1) The total estimated construction
cost of the permanent roads.

(2) A statement extending to small
business concerns qualified for pref-
erential bidding on timber sales, under
the Small Business Act, as amended,
and the regulations issued thereunder,
the option to elect, when submitting a
bid, to have all permanent roads con-
structed by the Forest Service.

(3) Notice that the prospectus re-
ferred to in paragraph (a)(5) of this sec-
tion contains additional information
concerning the options to have all per-
manent roads constructed by the For-
est Service.

(c) When timber or other forest prod-
ucts are offered for preferential bidding
in accordance with the Small Business
Act, as amended, the advertisement
shall state that the offering is set-aside
for competitive bidding by small busi-
ness concerns.

[50 FR 32696, Aug. 14, 1985]

§223.83 Contents of prospectus.

(@) A timber sale prospectus shall
specify, as a minimum:
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(1) The minimum acceptable stump-
age or other unit prices and the
amount or rate of any additional re-
quired deposits.

(2) The amount of bid guarantee
which must accompany each bid.

(3) The amount of cash deposit or
down payment to be made promptly by
the successful bidder.

(4) The location and area of the sale,
including harvest acreage.

(5) The estimated volumes, quality,
size or age class of timber.

(6) A description of special logging
requirements for the sale.

(7) The status of marking at time of
advertisement.

(8) The method of bidding which will
be used.

(9) The contract form to be used.

(10) The estimated deposits for refor-
estation and stand improvement work.

(11) The contract termination date
and normal operating period.

(12) The date and amount of periodic
payments which are to be made.

(13) The discount of payment rates
for early harvest, if appropriate.

(14) The amount of performance bond
required.

(15) The road standards for specified
roads to be constructed.

(16) The estimated road construction
cost and purchaser credit limit.

(17) For deficit sales,

(i) An estimate of insufficient value
at advertised rates to permit the pur-
chaser to apply the full amount of pur-
chaser credit.

(if) The amount of Forest Service
funds or materials to be used to offset
the deficit.

(18) sStatus of financial assistance
available to small business purchasers.

(19) Notification of preferential
award to small business firms and cer-
tification requirements for set-aside
sales.

(20) Notification of log export and
substitution restrictions.

(21) Notification of Equal Employ-
ment Opportunity compliance review
requirements.

(22) General or special information
concerning the sale which are deemed
appropriate to furnish sufficient infor-
mation to prospective purchasers to
warrant further investigation.

§223.84

(b) For each advertisement which ex-
tends to small concerns the option to
have all permanent roads constructed
by the Forest Service, the prospectus
shall also include:

(1) The road standards applicable to
construction of permanent roads or a
reference to the source of such infor-
mation.

(2) The date of final completion for
all permanent roads.

(3) A statement explaining how the
Forest Service intends to perform road
construction by force account or con-
tract, if the high bidder elects Forest
Service construction.

(4) The maximum period for which
timber sale contract award will be de-
layed while the Forest Service seeks a
satisfactory construction bid. The pe-
riod stated shall not exceed 120 days
unless the Regional Forester approves
a longer period.

[50 FR 32696, Aug. 14, 1985]

§223.84 Small business bid form provi-
sions on sales with purchaser road
construction credits.

For each sale described in §223.82(b),
the bid form must include provision for
a small business concern:

(a) To elect road construction by the
Forest Service and where such election
is made;

(b) To certify as to small business
status, and

(c) To indicate knowledge—

(1) Of the road construction comple-
tion date,

(2) That the Forest Service expects to
contract for road construction with a
third party,

(3) That the timber sale contract will
not be awarded unless a satisfactory
road construction bid is received or, if
the Forest Service fails to receive such
a bid within a maximum period stated
in the advertisement, the bidder agrees
to perform road construction,

(4) That the Forest Service may ex-
tend the maximum award delay time
by the amount of time needed to con-
firm the bidder’s size status or by any
time in excess of 40 days from timber
sale bid opening needed to begin solici-
tation of construction bids, and

(5) That if the Forest Service extends
the maximum award delay period be-
cause solicitation of the road contract
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is delayed, the bidder may withdraw
his bid without penalty.

[42 FR 28252, June 2, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984. Redesignated and
amended at 50 FR 32696, Aug. 14, 1985]

§223.85

(a) Forest officers may sell, within
their authorization, without further
advertisement, at not less than ap-
praised value, any timber previously
advertised for competitive bids but not
sold because of lack of bids and any
timber on uncut areas included in a
contract which has been terminated by
abandonment, cancellation, contract
period expiration, or otherwise if such
timber would have been cut under the
contract. This authority shall not be
utilized if there is evidence of competi-
tive interest in the product.

(b) Extraordinary conditions, as pro-
vided for in 16 U.S.C. 472(d), are defined
to include the potential harm to nat-
ural resources, including fish and wild-
life, and related circumstances arising
as a result of the award or release of
timber sale contracts pursuant to sec-
tion 2001(k) of Public Law 104-19 (109
Stat. 246). Notwithstanding the provi-
sions of paragraph (a) or any other reg-
ulation in this part, for timber sale
contracts that have been or will be
awarded or released pursuant to sec-
tion 2001(k) of Public Law 104-19 (109
Stat. 246), the Secretary of Agriculture
may allow forest officers to, without
advertisement, modify those timber
sale contracts by substituting timber
from outside the sale area specified in
the contract for timber within the tim-
ber sale contract area.

[61 FR 14621, Apr. 3, 1996]

Noncompetitive sale of timber.

§223.86 Bid restriction on resale of
noncompleted contract.

(a) Except as otherwise provided in
this section, no bid will be considered
in the resale of timber remaining from
any uncompleted timber sale contract
from any person, or from an affiliate of
such person, who failed to complete the
original contract:

(1) Because of termination for pur-
chaser’s branch or; or

(2) Through failure to cut designated
timber on portions of the sale area by
the termination date, unless accept-
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ance of such bid is determined to be in
the public interest.

(b) The no bid restriction in the pre-
ceding paragraph:

(1) shall only apply when 50 percent
or more of the timber included in the
resale is timber remaining from the
uncompleted contract and the resale is
advertised within 3 years of the date
the uncompleted contract terminated;

(2) When imposed because of failure
to cut designated timber on portions of
the sale area by the termination date,
shall not apply to resales of timber for
which the original contract was award-
ed prior to April 30, 1972, unless the
contract is extended thereafter; and

(3) Shall not apply to:

(i) Resales of timber within a sus-
tained yield unit unless competition
may be invited under the policy state-
ment for the unit,

(ii) Resales of timber on contract
which would ordinarily have been
awarded prior to April 30, 1972, if award
was delayed through no fault of the
purchaser, and

(iii) Resales of timber on contracts
not extended because of environmental
considerations.

(c) Where a third-party agreement
has been approved in accordance with
§223.114; the original purchaser shall
not be affected by this section unless
such purchaser is an affiliate of the
third party.

(d) As used in this section, person in-
cludes any individual, corporation,
company, association, firm, partner-
ship, society, joint stock company, or
other business entity or the successor
in interest of any of the foregoing busi-
ness entities. A person is an affiliate
when either directly or indirectly:

(1) A person controls or has the power
to control the other, or

(2) A third person or persons control
or has the power to control both.

[42 FR 28252, June 2, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984 and 50 FR 32696, Aug. 14,
1985]

§223.87 Requirements of bidders con-
cerning exports.

In order to have a bid considered re-
sponsive for a sale of timber from Na-
tional Forest System lands, each bid-
der must certify that the bidder is eli-
gible to purchase timber from National
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Forest System lands consistent with
the Forest Resources Conservation and
Shortage Relief Act of 1990 (16 U.S.C.
620, et seq.) and its implementing regu-
lations at 36 CFR part 223, and that the
bidder’s timber purchase and export ac-
tivities are in compliance with the
timber export and substitution provi-
sions of the Forest Resources Con-
servation and Shortage Relief Act of
1990 (16 U.S.C. 620, et seq.) and its imple-
menting regulations at 36 CFR part 223.

[60 FR 46920, Sept. 8, 1995]

§223.88 Bidding methods.

(a) Competitive sales of National
Forest timber shall be offered through
either sealed or oral auction bidding.
The method chosen for each sale will:

(1) Insure open and fair competition,

(2) Insure that the Federal Govern-
ment receives not less than fair market
value for the public resource,

(3) Consider the economic stability of
communities whose economies are de-
pendent upon National Forest timber,
and

(4) Be consistent with the objectives
of the National Forest Management
Act of 1976, as amended, and other Fed-
eral Statutes.

(b) As a prerequisite to participation
in an oral auction, bidders shall submit
a written sealed bid at least equal to
the minimum acceptable bid prices
specified in the prospectus. No price
subsequently bid at oral auction shall
be accepted if it is less than the writ-
ten sealed bid.

(c) The Chief, Forest Service, shall
specify the use of sealed bids or a mix
of bidding methods in areas where he
has reasonable belief that collusive
bidding may be occurring or where he
determines that less than normal com-
petitive bidding is occurring.

(d) Sealed bids shall be used for sales
within Federal Sustained Yield Units,
except where the policy statement for
the Unit restricts purchasers of timber
within the Unit from buying National
Forest timber outside the Unit and the
Chief determines that oral bidding will
protect individual communities within
the Unit.

(e) The Chief, Forest Service, may
authorize departures from the require-
ments of paragraphs (c) and (d) of this
section when he determines that depar-

§223.100

tures are necessary to protect the pub-
lic interest.

(f) The Chief, Forest Service, may au-
thorize the testing and evaluation of
alternative bidding methods for Na-
tional Forest timber.

[43 FR 21882, May 22, 1978. Redesignated at 49
FR 2761, Jan. 23, 1984. Further redesignated
and amended at 50 FR 32696, Aug. 14, 1985]

§223.89 Relation to other bidders.

Any bidder or applicant for a sale
may be required to furnish a statement
of his relation to other bidders or oper-
ators, including, if desired by the su-
pervisor or Regional Forester, a cer-
tified statement of stockholders or
members of the firm, and the holders of
bonds, notes or other evidences of in-
debtedness, so far as known, so that
the statement will show the extent of
the interest of each in the bidder or ap-
plicant.

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984 and 50 FR 32696, Aug. 14,
1985]

AWARD OF CONTRACTS

§223.100 Award to highest bidder.

The sale of advertised timber shall be
awarded to the responsible bidder sub-
mitting the highest bid that conforms
to the conditions of the sale as stated
in the prospectus unless:

(a) Determination is made to reject
all bids.

(b) Two or more bidders, all of whom
meet the requirements, submit equal
bids which are the highest bids, in
which case award may be by the draw-
ing of lots. Equal bids from parties
having direct or indirect common con-
trol or association in logging, proc-
essing or marketing may be consoli-
dated to the extent deemed necessary
by the awarding officer in order to give
to any others who have bid the same
amount an equitable opportunity in
the drawing of lots.

(c) The highest bidder is notoriously
or habitually careless with fire.

(d) Monopoly, injurious to the public
welfare, would result from the control
of large amounts of public or of public
and private timber.

(e) The high bidder has elected Forest
Service road construction in response
to an advertisement extending such an
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option, the Forest Service cannot per-
form the construction and in response
to solicitation has not received a satis-
factory bid for such construction with-
in the period stated in the prospectus
and the high timber sale bidder is un-
willing to perform the construction.

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984, and amended at 50 FR
32696, Aug. 14, 1985; 53 FR 33132, Aug. 30, 1988]

§223.101 Determination of purchaser
responsibility.

(a) A Contracting Officer shall not
award a timber sale contract unless
that officer makes an affirmative de-
termination of purchaser responsi-
bility. In the absence of information
clearly indicating that the prospective
purchaser 1is responsible, the Con-
tracting Officer shall conclude that the
prospective purchaser does not qualify
as a responsible purchaser.

(b) To determine a purchaser to be
responsible, a Contracting Officer must
find that:

(1) The purchaser has adequate finan-
cial resources to perform the contract
or the ability to obtain them;

(2) The purchaser is able to perform
the contract within the contract term
taking into consideration all existing
commercial and governmental business
commitments;

(3) The purchaser has a satisfactory
performance record on timber sale con-
tracts. A prospective purchaser that is
or recently has been seriously deficient
in contract performance shall be pre-
sumed not to be responsible, unless the
Contracting Officer determines that
the circumstances were beyond the
purchaser’s control and were not cre-
ated through improper actions by the
purchaser or affiliate, or that the pur-
chaser has taken appropriate correc-
tive action. Past failure to apply suffi-
cient tenacity and perseverance to per-
form acceptably under a contract is
strong evidence that a purchaser is not
a responsible contractor. The Con-
tracting Officer shall consider the
number of contracts involved and ex-
tent of deficiency of each in making
this evaluation;

(4) The purchaser has a satisfactory
record of integrity and business ethics;

(5) The purchaser has or is able to ob-
tain equipment and supplies suitable
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for logging the timber and for meeting
the resource protection provisions of
the contract;

(6) The purchaser is otherwise quali-
fied and eligible to receive an award
under applicable laws and regulations.

(c) If the prospective purchaser is a
small business concern and the Con-
tracting Officer determines that the
purchaser does not qualify as a respon-
sible purchaser on an otherwise accept-
able bid, the Contracting Officer shall
refer the matter to the Small Business
Administration which will decide
whether or not to issue a Certificate of
Competency.

(d) Affiliated concerns, as defined in
§223.49(a)(5) of this subpart are nor-
mally considered separate entities in
determining whether the concern that
is to perform the contract meets the
applicable standards for responsibility.
However, the Contracting Officer shall
consider an affiliate’s past performance
and integrity when they may adversely
affect the prospective purchaser’s re-
sponsibility.

[53 FR 33132, Aug. 30, 1988]

§223.102 Procedures when sale is not
awarded to highest bidder.

If the highest bid is not accepted and
the sale is still deemed desirable, all
bids may be rejected and the timber re-
advertised; or, if the highest bidder
cannot meet the requirements under
which the timber was advertised or the
withholding of award to him is based
on one or more of paragraphs (c), (d),
and (e) of §223.100, award at the highest
price bid may be offered to the next
highest qualified bidder or to the other
qualified bidders in order of their bids
until the award is accepted by one or
refused by all of the qualified bidders.

(92 Stat. 1301, Pub. L. 95-465)

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984, and 53 FR 33132, Aug.
30, 1988]

§223.103 Award of small business set-
aside sales.

If timber is advertised as set aside for
competitive bidding by small business
concerns, award will be made to the
highest bidder who qualifies as a small
business concern and who has not been
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determined by the Small Business Ad-
ministration to be ineligible for pref-
erential award of set-aside sales. If
there are no qualified small business
bidders any readvertisement shall be
without restriction on the size of bid-
ders.

(92 Stat. 1301, Pub. L. 95-465)

[44 FR 73029, Dec. 17, 1979. Redesignated at 49
FR 2761, Jan. 23, 1984, and 53 FR 33132, Aug.
30, 1988]

CONTRACT ADMINISTRATION

§223.110 Delegation to regional for-
ester.

The Chief, Forest Service, after ap-
proval of conditions of sale, may au-
thorize Regional Foresters formally to
execute timber sale contracts and re-
lated papers in sales exceeding the vol-
ume which the Regional Forester has
been authorized to sell.

§223.111 Administration of contracts
in designated disaster areas.

This section is to implement the pro-
visions of section 242 (a), (b), and (c) of
the Disaster Relief Act of 1970 (84 Stat.
1956) which relate to contracts for the
sale of National Forest timber in con-
nection with areas damaged by major
disaster as designated by the President
pursuant to the Act.

(a) Where an existing contract for the
sale of National Forest timber does not
provide relief from major physical
change not due to purchaser’s neg-
ligence prior to approval of construc-
tion of any section of specified road or
other specified development facility
and, as a result of a major disaster in
a designated area a major physical
change results in additional construc-
tion work by the purchaser in connec-
tion with such a road or facility, the
United States shall bear such increased
construction cost if, as determined by
the Chief, Forest Service, the esti-
mated cost is—

(1) More than $1,000 for sales under 1
million board feet, or

(2) More than $1 per thousand board
feet for sales of 1 to 3 million board
feet, or

(3) More than $3,000 for sales over 3
million board feet.

(b) Where the Chief, Forest Service,
determines that damages are so great
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that restoration, reconstruction, or
construction is not practical under the
cost-sharing arrangement in paragraph
(a) of this section, he may allow can-
cellation of the contract notwith-
standing provisions therein or in
§223.116.

(c) The Chief, Forest Service, is au-
thorized to reduce to 7 days the min-
imum time to advertise the sale of Na-
tional Forest timber whenever he de-
termines that—

(1) The sale of such timber will assist
in the construction of any area of a
State damaged by a major disaster,

(2) The sale of such timber will assist
in sustaining the economy of such
area, or

(3) The sale of such timber is nec-
essary to salvage the value of timber
damaged in such major disaster or to
protect undamaged timber.

(d) Any request for relief under para-
graph (a) or (b) of this section shall be
made in writing to the Forest Super-
visor having administrative responsi-
bility for the land involved.

(Sec. 242 (a), (b), and (c), 84 Stat. 1756, 42
U.S.C. 4461)

§223.112 Modification of contracts.

Timber sale contracts may be modi-
fied only when the modification will
apply to unexecuted portions of the
contract and will not be injurious to
the United States. Modifications may
be made by the officer approving the
sale, by his successor, or by his supe-
rior, except as provided in §223.110.

§223.113 Modification of contracts to
prevent environmental damage or
to conform to forest plans.

Timber sale contract, permits, and
other such instruments may be modi-
fied to prevent environmental damage
or to make them consistent with
amendments or revisions of land and
resource management plans adopted
subsequent to award or issuance of a
timber sale contract, permit, or other
such instrument. Compensation to the
purchaser, if any, for modifications to
a contract shall be made in accordance
with provisions set forth in the timber
sale contract. When determining com-
pensation under a contract, timber
payment rates shall be redetermined in
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accordance with appraisal methods in
§223.60 of this subpart.

[61 FR 64816, Dec. 9, 1996]

§223.114 Acquisition by third party.

No agreement permitting a third
party to acquire the rights of a pur-
chaser under a timber sale contract
may be recognized and approved by the
Forest Service except in writing,
signed by the officer approving the
sale, his successor, or superior officer.
Such approval shall not relieve the
purchaser of his responsibilities or li-
abilities under the timber sale contract
and may be given only if—

(a) The third party is acceptable to
the Forest Service as a purchaser of
timber under the conditions and re-
quirements then in effect for similar
timber sales and assumes in writing all
of the obligations to the Forest Service
under the terms of the timber sale con-
tract as to the uncompleted portion
thereof, or

(b) The rights are acquired in trust as
security and subject to such conditions
as may be necessary for the protection
of the public interests.

§223.115 Contract extensions.

The term of any contract or permit
shall not be extended unless the ap-
proving officer finds:

(a) That the purchaser has diligently
performed in accordance with contract
provisions and an approved plan of op-
eration; or

(b) That the substantial overriding
public interest justifies the extension.

§223.116 Cancellation.

(a) Timber sale contracts and permits
may be canceled:

(1) For serious or continued violation
of their terms.

(2) Upon application, or with the con-
sent of the purchaser, when such action
is of advantage to the United States or
not prejudicial to its interests.

(3) Upon application of the purchaser
if the value of the timber remaining to
be cut is diminished materially be-
cause of catastrophic damage caused
by forces beyond the control of the pur-
chaser resulting in (i) physical change
in the sale area or access to it, or (ii)
damage to timber remaining to be cut.
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(4) For conviction of violation of
criminal statutes or, following final
agency or judicial determination, of
violation of civil standards, orders, per-
mits, or others regulations for the pro-
tection of environmental quality issued
by a Federal agency, State agency, or
political subdivision thereof, in the
conduct of operations thereunder, on
National Forest System land, unless
compliance with such laws or regula-
tions would preclude performance of
other contractual requirements.

(5) Upon determination by the Chief,
Forest Service, that operations there-
under would result in serious environ-
mental degradation or resource dam-
age and with reasonable compensation
to the purchaser for unrecovered costs
incurred under the contract and the
difference between the current con-
tract value and the average value of
comparable National Forest timber
sold during the preceding 6-month pe-
riod.

(b) Cancellation will be by the Chief,
Forest Service. Authority to cancel
contracts under paragraph (a)(1)
through (4) of this section may be dele-
gated to Regional Foresters for sales
within their authorization. All con-
tract cancellations under paragraph
(a)(5) of this section shall be by the
Chief, Forest Service, whose decision
shall be the final agency decision.

[42 FR 28252, June 2, 1977, as amended at 48
FR 23819, May 27, 1983. Redesignated at 49 FR
2761, Jan. 23, 1984]

§223.117 Administration of coopera-
tive or Federal sustained yield
units.

With respect to sustained yield units
established pursuant to the provisions
of the Act of March 29, 1944 (58 Stat.
132; 16 U.S.C. 583-583l), the Chief, Forest
Service, with authority to delegate to
other officers and employees of the
Forest Service:

(a) Shall provide that National For-
est timber in any sustained yield unit
shall be available in sufficient amounts
to meet the needs of bona fide farmers,
settlers, miners, residents and pros-
pectors for minerals for personal and
domestic use as provided by law and by
regulation.

(b) May offer for sale to cooperators,
without competition but at not less
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than appraised value, timber on Na-
tional Forest lands within an approved
cooperative sustained yield unit; or, if
the approved sustained yield unit con-
sists entirely of federally owned or ad-
ministered forest land and if necessary
for the maintenance of a stable com-
munity or communities, may offer Na-
tional Forest timber for sale to respon-
sible operators within such community
or communities, at not less than ap-
praised value but without competition
or with competition restricted to re-
sponsible operators who will manufac-
ture the timber to at least a stated de-
gree within the community or commu-
nities to be maintained. Each such sale
which involves more than $500 in
stumpage value may be made only
after notice has been given in advance
by such means as may be deemed effec-
tive in informing the public of the pro-
posed action, including in any event,
publication, once weekly for four con-
secutive weeks and with additional in-
sertions if needed, in one or more news-
papers of general circulation in the vi-
cinity of the place where the timber is
located, of a notice of the proposed sale
stating at least:

(1) The location, estimated quantity
and appraised value of the timber to be
cut;

(2) The name and address of the pro-
posed purchaser or those of the opera-
tors among whom bidding is to be re-
stricted;

(3) The time and place of a public ad-
visory hearing on the proposed sale, to
be held not earlier than 30 days after
the first publication of said notice, if
requested by the State or county where
the timber is located or by any other
person deemed to have a reasonable in-
terest in the proposed sale or in its
terms; and

(4) The title and address of the officer
of the Forest Service to whom any re-
quest for such hearing should be made.

Such requests need be considered only
if received at the place designated in
the notice not later than 15 days after
the first publication of such notice. If a
public advisory hearing is to be held,
notice of it shall be published in the
same newspaper or newspapers as the
original notice, stating the place where
it will be held and the time, which
shall not be earlier than 10 days after
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the first publication of the said notice
of hearing, and shall appear once each
week, but not for more than four suc-
cessive weeks in any event, until the
date set for the hearing. Any such
hearing shall be conducted by the Chief
or by any officer designated by him as
his representative, except that if the
amount of the proposed sale is not in
excess of that which the Regional For-
ester has been authorized to sell with-
out prior approval of the Chief the
hearing may be held by the Regional
Forester concerned or by his represent-
ative and decision may be by the Re-
gional Forester. At any such hearing,
opportunity shall be given to those
having a reasonable interest to make
oral statements or to file written
statements discussing the advantages
and disadvantages of the proposed sale;
and the officer holding the hearing
may, in his discretion, permit the fil-
ing of such statements within a reason-
able period after the close of the hear-
ing to become part of the record for
consideration before a decision is
made.

(c) Shall keep available for public in-
spection,

(1) During the life of any sustained
yield unit, the minutes or other record
of the hearing held on the establish-
ment thereof, and the determination of
action taken following the hearing in-
cluding any modification of the pro-
posals as submitted at the hearing; and

(2) During the life of any cooperative
agreement for coordinated manage-
ment the similar record of the hearings
and actions determined upon; and

(3) During the life of any sustained
yield unit the similar record of any
public hearing which may be held on a
sale made without competition or with
restricted competition and the action
determined upon. Such records of any
case may be kept in any office of the
Forest Service designated by the Chief
as being suitable and convenient of ac-
cess for probably interested persons.

(d) Shall make provision, in any con-
tract for the purchase of timber with-
out competition or with restricted
competition, if that contract is of more
than 7 years’ duration and in his dis-
cretion in any case of shorter duration,
for the redetermination of rates for
stumpage and for required deposits to
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be paid by the purchasers, such rede-
termination to be effective at intervals
or dates stated in the contract; but the
sum of such redetermined rates for
stumpage and sale area betterment
shall not be less than the base rates in
the published notice of the proposed
sale.

(e) May modify and revise existing
cooperative agreements entered into
under said act after taking appropriate
action.

§223.118 Appeal process for small
business timber sale set-aside pro-
gram share recomputation deci-
sions.

(a) Decisions subject to appeal. The
rules of this section govern appeal of
recomputation decisions related to
structural, special, or market changes
or the scheduled 5-year recomputations
of the small business share of National
Forest System timber sales. Certain
decisions related to recomputation of
shares, such as structural change and
carryover volume, may require two de-
cisions, one to determine that a re-
computation is needed and the other to
recompute the shares. Decisions made
both at the earlier stage as well as the
later stage are appealable.

(b) Manner of giving notice. (1)
Predecisional notice and comment. The
Responsible Official shall provide

qualifying timber sale purchasers, as
defined in paragraph (c)(1) of this sec-
tion, 30 days for predecisional review
and comment on any draft decision to
reallocate shares, including the data
used in making the proposed recompu-
tation decision.

(2) Notice of decision. Upon close of
the 30-day predecisional review period,
the Responsible Official shall consider
any comments received. Within 15 days
of the end of the comment period, the
Responsible Official shall make a deci-
sion on the small business shares and
shall give prompt written notice to all
parties on the national forest timber
sale bidders list for the affected area.
The notice of decision must identify
the name of the Appeal Deciding Offi-
cer, the address, the date by which an
appeal must be filed, and a source for
obtaining the appeal procedures infor-
mation.
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(c) Who may appeal or file written com-
ments as an interested party. (1) Only
timber sale purchasers, or their rep-
resentatives, who are affected by re-
computations of the small business
share of timber sales as described in
paragraph (a) of this section and who
have submitted predecisional com-
ments pursuant to paragraph (b)(1) of
this section, may appeal recomputa-
tion decisions under this section or
may file written comments as an inter-
ested party.

(2) Interested parties are defined as
the Small Business Administration and
those timber sale purchasers, or their
representatives, who are affected by re-
computations of the small business
share of timber sales as described in
paragraph (a) of this section and who
have individually, or through an asso-
ciation to which they belong, sub-
mitted predecisional comments pursu-
ant to paragraph (b)(1) of this section.

(i) A timber sale purchaser may sub-
mit comments on an appeal as an in-
terested party if an association to
which the purchaser belongs filed
predecisional comment but later de-
cides not to appeal or not to file com-
ments as an interested party.

(ii) A timber sale purchaser, who is a
member of an association that appeals
a decision, may not file a separate ap-
peal unless that purchaser filed sepa-
rate predecisional comment under
paragraph (b)(1).

(3) Interested parties who submit
written comments on an appeal filed by
another party may not continue an ap-
peal if the appellant withdraws the ap-
peal.

(d) Level of appeal. Only one level of
review is available for appeal of deci-
sions pertaining to recomputations
under the Small Business Timber Sale
Set-aside Program. The Appeal Decid-
ing Officer is the official one level
above the level of the Responsible Offi-
cial who made the recomputation of
shares decision. The Responsible Offi-
cial is normally the Forest Supervisor;
thus, the Appeal Deciding Officer is
normally the Regional Forester. How-
ever, when the Regional Forester
makes recomputation decisions, the
Appeal Deciding Officer is the Chief or
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such officer at the National head-
quarters level as the Chief may des-
ignate.

(e) Filing procedures. In order to file
an appeal under this section, an appel-
lant must file a notice of appeal, as
specified in the notice of decision, with
the Appeal Deciding Officer within 20
days of the date on the notice of the
decision. This date must be specified in
the notice of decision given pursuant
to paragraph (b)(2) of this section.
Written comments filed by an inter-
ested party in response to an appeal
must be filed within 15 days after the
close of the appeal filing period.

(f) Content of notice of appeal. (1) It is
the responsibility of the appellant to
provide sufficient narrative evidence
and argument to show why a recompu-
tation decision by the Responsible Offi-
cial should be reversed or changed.

(2) An appellant must include the fol-
lowing information in a notice of ap-
peal:

(i) The appellant’s name, mailing ad-
dress, and daytime telephone number;

(if) The title or type of recomputa-
tion decision involved, the date of the
decision, and the name of the Respon-
sible Official;

(iii) A brief description and date of
the decision being appealed:

(iv) A statement of how the appellant
is adversely affected by the decision
being appealed;

(v) A statement of the facts in dis-
pute regarding the issue(s) raised by
the appeal;

(vi) If relevant, any specific ref-
erences to any law, regulation, or pol-
icy that the appellant believes to have
been violated and the basis for such an
allegation;

(vii) A statement as to whether and
how the appellant has tried to resolve
with the Responsible Official the
issue(s) being appealed, including evi-
dence of submission of written com-
ments at the predecisional stage as
provided by paragraph (a) of this sec-
tion, the date of any discussion, and
the outcome of that meeting or con-
tact; and

(viii) A statement of the relief the
appellant seeks.

(g) Time periods and timeliness. (1) All
time periods applicable to this section
will begin on the first day following a
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decision or action related to the ap-
peal.

(2) Time periods applicable to this
section are computed using calendar
days. Saturdays, Sundays, or Federal
holidays are included in computing the
time allowed for filing an appeal; how-
ever, when the filing period would ex-
pire on a Saturday, Sunday, or Federal
holiday, the filing time is automati-
cally extended to the end of the next
Federal working day.

(3) It is the responsibility of those fil-
ing an appeal to file the notice of ap-
peal by the end of the filing period. In
the event of questions, legible post-
marks on a mailed appeal or the time
and date imprint on a facsimile appeal
will be considered evidence of timely
filing. Where postmarks or facsimile
imprints are illegible, the Appeal De-
ciding Officer shall rule on the timeli-
ness of the notice of appeal.

(4) The time period for filing a notice
of appeal is not extendable.

(h) Dismissal without decision. The Ap-
peal Deciding Officer shall dismiss an
appeal and close the record without a
decision in any of the following cir-
cumstances:

(1) The appellant is not on the timber
sale bidders list for the area affected by
the recomputation decision;

(2) The appellant’s notice of appeal is
not filed within the required time pe-
riod;

(3) The appellant’s notice of appeal
does not contain responses required by
paragraphs (f)(2)(i) through (f)(2)(viii)
of this section; or

(4) The appellant did not submit writ-
ten comments on the proposed decision
of the new recomputed shares as de-
scribed in paragraph (c) of this section.

(i) Appeal record. The appeal record
consists of the written decision being
appealed, any predecisional comments
received, any written comments sub-
mitted by interested parties, any other
supporting data used to make the deci-
sion, the notice of appeal, and, if pre-
pared, a responsive statement by the
Responsible Official which addresses
the issues raised in the notice of ap-
peal. The Responsible Official must for-
ward the record to the Appeal Deciding
Officer within 7 days of the date the
notice of appeal is received. A copy of
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the appeal record must be sent to the
appellant at the same time.

() Appeal decision. (1) Responsive
statement for appeal decision. The Ap-
peal Deciding Officer may request the
Responsible Official to prepare a re-
sponsive statement. However, if the in-
formation in the files clearly dem-
onstrates the rationale for the Respon-
sible Official’s decision, then a respon-
sive statement addressing the points of
the appeal is not necessary.

(2) Appeal issue clarification. For clari-
fication of issues raised in the appeal,
the Appeal Deciding Officer may re-
quest additional information from ei-
ther the Responsible Official, the ap-
pellant, or an interested party who has
submitted comments on the appeal. At
the discretion of the Appeal Deciding
Officer, an appellant or interested
party may be invited to discuss data
relevant to the appeal. Information
provided to clarify issues or facts in
the appeal must be based upon infor-
mation previously documented in the
file or appeal. Any information pro-
vided as a result of the Appeal Deciding
Officer’s request for more information
must be made available to all parties,
that is, to the Responsible Official, the
appellant, and interested parties who
have submitted comments on the ap-
peal. All parties will have 5 days after
the Appeal Deciding Officer receives
the additional information to review
and comment on the information, and
the appeal decision period will be ex-
tended 5 additional days.

(3) Issuance of final decision. The Ap-
peal Deciding Officer shall review the
decision and appeal record and issue a
written appeal decision to the parties
within 30 days of the close of the ap-
peal period except that this period
must be extended to 35 days when addi-
tional information is requested by the
Appeal Deciding Officer. The Appeal
Officer may affirm or reverse the Re-
sponsible Official’s decision, in whole
or in part. There is no extension of the
time period for rendering an appeal de-
cision.

(k) Implementation of decisions during
pendency of appeal. Recomputation of
shares arising from a scheduled 5-year
recomputation are effective on April 1
following the end of the 5-year period
being considered. If an appeal that may

36 CFR Ch. Il (7-1-00 Edition)

affect the shares for the next 5-year pe-
riod is not resolved by the April 1 date,
the share decision announced by the
Responsible Official must be imple-
mented. If an appeal decision results in
a change in the shares, the revised
total share of the Small Business Tim-
ber Sale Set-aside Program must be ac-
complished during the remaining por-
tion of the 5-year period.

(I) Timber sale set-aside policy changes.
Timber purchasers shall receive an op-
portunity, in accordance with all appli-
cable laws and regulations, to review
and comment on significant changes in
the Small Business Timber Sale Set-
aside Program or policy prior to adop-
tion and implementation.

(m) Information collection require-
ments. The provisions of paragraph (f)
of this section specify the information
that appellants must provide when ap-
pealing decisions pertaining to re-
computation of shares. As such, these
rules contain information require-
ments as defined in 5 CFR Part 1320.
These information requirements have
been approved by the Office of Manage-
ment and Budget and assigned control
number 0596-0141.

[64 FR 411, Jan. 5, 1999]

Subpart C—Suspension and
Debarment of Timber Purchasers

SOURCE: 52 FR 43329, Nov. 12, 1987, unless
otherwise noted.

§223.130 Scope.

(a) This subpart prescribes policies
and procedures governing the debar-
ment and suspension of purchasers of
National Forest System timber. This
subpart further prescribes policies and
procedures governing those persons
who violate the Forest Resources Con-
servation and Shortage Relief Act of
1990 (16 U.S.C. 620, et seq.).

(b) It provides for the listing of
debarred and suspended purchasers.

(c) It sets forth the causes and proce-
dures for debarment and suspension
and for determining the scope, dura-
tion, and treatment to be accorded to
purchasers listed as debarred or sus-
pended.

[52 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]
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§223.131 Applicability.

These regulations apply to pur-
chasers of National Forest System tim-
ber as well as to those persons who vio-
late the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.). These regulations do
not apply to Forest Service procure-
ment contracts which are governed by
regulations at 41 CFR 4-1.6.

[60 FR 46921, Sept. 8, 1995]

§223.132 Policy.

(a) The Forest Service shall solicit
and consider timber sale bids from and
award contracts only to responsible
business concerns and individuals. De-
barment and suspension by the Forest
Service are discretionary actions that,
taken in accordance with these regula-
tions, are appropriate means to effec-
tuate this policy.

(b) Debarment and suspension shall
be imposed only for the causes and in
accordance with the procedures set
forth in this subpart. The serious na-
ture of debarment and suspension re-
quires that these actions be imposed
only in the public interest, for the Gov-
ernment’s protection, and not for the
purpose of punishment.

(c) Debarment and suspension actions
taken under this subpart shall be based
on the administrative record, including
any submissions and argument made
by the purchaser or named affiliate in
accordance with this subpart, and shall
be limited in scope and duration to
that necessary to protect the Govern-
ment’s interest.

§223.133 Definitions.

As used in this subpart, the following
terms shall have the meanings set
forth below:

Adequate evidence means information
sufficient to support the reasonable be-
lief that a particular act or omission
has occurred.

Affiliates are business concerns or
persons, whose relationship entails the
following:

(a) Either party directly or indirectly
controls or has the power to control
the other; or

(b) A third party directly or indi-
rectly controls or has the power to con-
trol both. In determining whether af-
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filiation exists, the Forest Service
shall consider all appropriate factors,
including, but not limited to, common
ownership, common management, com-
mon facilities, and contractual rela-
tionships. Further guidelines to be
used in determining affiliation are
found in the Small Business Adminis-
tration regulation in 13 CFR 121.401.

Civil judgment means a judgment or
finding of a civil offense by any court
of competent jurisdiction.

Control means the power to exercise,
directly or indirectly, a controlling in-
fluence over the management, policies,
or activities of an individual or busi-
ness concern, whether through owner-
ship of voting securities, through one
or more intermediary individuals or
business concerns, or otherwise.

Conviction means a judgment or con-
viction of a criminal offense by any
court of competent jurisdiction, wheth-
er entered upon a verdict or a plea, and
includes a conviction entered upon a
plea of nolo contendere.

Debarment means action taken by a
debarring official under 8§223.136
through 223.140 to exclude a purchaser
from Forest Service timber sale con-
tracts for a reasonable, specified period
of time. A purchaser so excluded is
‘“‘debarred.”” Debarment pursuant to
the Forest Resources Conservation and
Shortage Relief Act of 1990 (16 U.S.C.
620, et seq. means action taken by a de-
barring official under §§223.136-223.140
to exclude persons from entering into
any contract for the purchase of un-
processed timber originating from Fed-
eral lands and from taking delivery of
unprocessed Federal timber purchased
by another party for the period of de-
barment.

Debarring official means the Chief of
the Forest Service or the Deputy Chief,
National Forest System, or the Asso-
ciate Deputy Chief, Resources Divi-
sions, National Forest System.

Federal lands means, for the purposes
of the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.), lands that are owned
by the United States, but does not in-
clude any lands the title to which is:

(a) Held in trust by the United States
for the benefit of any Indian tribe or
individual,
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(b) Held by any Indian tribe or indi-
vidual subject to a restriction by the
United States against alienation, or

(c) Held by any Native Corporation as
defined in section 3 of the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1602).

Indictment means indictment for a
criminal offense. An information or
other filing by competent authority
charging a criminal offense shall be
given the same effect as an indictment.

Legal proceedings means any civil ju-
dicial proceeding to which the Govern-
ment is a party or any criminal pro-
ceeding. The term includes appeals
from such proceedings.

Notice means a written communica-
tion served in person or sent by cer-
tified mail, return receipt requested, or
its equivalent, to the last known ad-
dress of a party, its identified counsel,
or agent for service of process. In the
case of an organization, such notice
may be sent to any partner, principal
officer, director, owner or co-owner, or
joint venturer.

Person means any individual, part-
nership, corporation, association, or
other legal entity, and includes any
subsidiary, subcontractor, parent com-
pany, and business affiliates.

Preponderance of the evidence means
proof by information that, compared
with that opposing it, leads to the con-
clusion that the fact at issue is more
probably true than not.

Purchaser means any person, who:

(a) Submits bids for, is awarded, or
reasonably may be expected to submit
bids for or be awarded, a Forest Service
timber sale contract;

(b) Conducts business with the Forest
Service as an agent or representative
of another timber sale purchaser; or

(c) For the purposes of the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620, et seq.)
(Act), any person who violates the Act
or any regulation or contract issued
under the Act, or any person who may
reasonably be expected to enter into a
contract to purchase or receive deliv-
ery of unprocessed Federal timber in
violation of the Act or its imple-
menting regulations.

Suspending official means the Chief of
the Forest Service or the Deputy Chief,
National Forest System or the Asso-
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ciate Deputy Chief, Resources Divi-
sions, National Forest System.

Suspension means action taken by a
suspending official under §§223.141
through 223.145 to immediately exclude
a purchaser from bidding on or pur-
chasing National Forest System timber
for a temporary period of time pending
completion of an investigation and
such legal or debarment proceedings as
may ensue; a purchaser so excluded is
suspended.

[52 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]

§223.134 List of debarred and sus-
pended purchasers.

(a) The Deputy Chief, National For-
est System, shall compile and main-
tain a current list of National Forest
System timber purchasers and affili-
ates who are debarred, suspended, or
proposed for debarment. This list shall
be distributed to all Regional Foresters
and Forest Supervisors, the General
Services Administration, the General
Accounting Office, the Bureau of Land
Management and other Federal agen-
cies requesting said list.

(b) The Forest Service list shall con-
tain the following information:

(1) The purchaser’s name and address,
and the name and address of any affil-
iate of the purchaser included pursuant
to §8223.140(a) or §223.145.

(2) The cause(s) for the action (see
§§223.137 and 223.142).

(3) Any limitations to or deviations
from the normal effect of debarment or
suspension.

(4) The effective date of the action
and, in the case of debarment, the expi-
ration date.

(5) The name and telephone number
of the point of contact in the Forest
Service regarding the action.

§223.135 Effect of listing.

(a) Except as otherwise provided in
paragraph (b) of this section, pur-
chasers debarred or suspended in ac-
cordance with this subpart shall be ex-
cluded from bidding on or award of
Forest Service timber sale contracts.
The Forest Service shall not knowingly
solicit or consider bids from, award
contracts to, approve a third party
agreement with, or renew or otherwise
extend, except pursuant to the terms of
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a contract term adjustment, an exist-
ing timber sale contract with these
purchasers, unless the Chief of the For-
est Service or authorized representa-
tive determines, in writing, that there
is a compelling reason for such action.
(b) In addition to the provisions of
paragraph (a) of this section, persons
debarred pursuant to §223.137(g) shall
be prohibited from entering into any
contract to purchase unprocessed tim-
ber from Federal lands and shall also
be precluded from taking delivery of
Federal timber purchased by another
person for the period of debarment.

[60 FR 46921, Sept. 8, 1995]

§223.136 Debarment.

(a) General. In accordance with the
procedures in §223.138, the debarring of-
ficial may in the public interest, debar
a purchaser for any of the causes listed
in §223.137. However, the existence of a
cause for debarment does not nec-
essarily require that the purchaser be
debarred. In making any debarment de-
cision, the debarring official shall con-
sider the seriousness of the purchaser’s
acts or omissions and any mitigating
factors.

(b) Effect of proposed debarment. (1)
Upon issuance of a notice of proposed
debarment by the debarring official
and until the final debarment decision
is rendered, the Forest Service shall
not solicit or consider bids from, award
contracts to, approve a third party
agreement with, renew or otherwise ex-
tend, except pursuant to the terms of a
contract term adjustment, any con-
tract with that purchaser. The Chief of
the Forest Service or authorized rep-
resentative may waive this exclusion
upon a written determination identi-
fying compelling reasons to continue
doing business with that purchaser
pending completion of debarment pro-
ceedings.

(2) In addition to paragraph (b)(1) of
this section, issuance of a notice of
proposed debarment under §223.137(g)
shall preclude such person from enter-
ing into any contract to purchase un-
processed timber originating from Fed-
eral lands, and from taking delivery of
unprocessed Federal timber from any

§223.137

other party who purchased such tim-
ber.

[52 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]

§223.137

The debarring official may debar a
purchaser for any of the following
causes:

(a) Conviction of or civil judgment
for:

(1) Theft, forgery, bribery, embezzle-
ment, falsification or destruction of
records, making false statements, or
receiving stolen property;

(2) Fraud, a criminal offense, or vio-
lation of Federal or State antitrust
laws, any of which occurred in connec-
tion with obtaining, attempting to ob-
tain, or performing a public contract or
subcontract.

(3) Any other offense indicating a
lack of business integrity or honesty
that seriously and directly affects the
present responsibility of the purchaser.

(b) A purchaser’s debarment from the
purchase of timber by another Federal
agency which sells timber.

(c) Cutting and/or removal of more
than incidental volumes of timber not
designated for the purchaser’s cutting
from a national forest.

(d) Substantial violation of the terms
of one or more Forest Service timber
sale contracts so serious as to justify
debarment, such as:

(1) Willful failure to perform in ac-
cordance with contract; or

(2) A history of failure to perform
contract terms; or of unsatisfactory
performance of contract terms.

(e) Among actions the Forest Service
regards as so serious as to justify de-
barment under paragraph (d) of this
section are willful violation or re-
peated failure to perform National For-
est System timber sale contract provi-
sions relating to the following:

(1) Fire suppression, fire prevention,
and the disposal of slash;

(2) Protection of soil, water, wildlife,
range, cultural, and timber resources
and protection of improvements when
such failure causes significant environ-
mental, resource, or improvements
damage;

(3) Removal of designated timber
when such failure causes substantial

Causes for debarment.
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product deterioration or conditions fa-
vorable to insect epidemics;

(4) Observance of restrictions on ex-
portation of timber;

(5) Observance of restrictions on the
disposal of timber from small business
set-aside sales;

(6) Providing access to the Forest
Service upon its request to purchaser’s
books and accounts;

(7) Payment of monies due under
terms of a Forest Service timber sale
contract, including payment of dam-
ages relating to failure to cut des-
ignated timber by the contract termi-
nation date;

(8) Performance of contract by the
contract termination date.

(f) Any other cause so serious or com-
pelling that if affects the present re-
sponsibility of a purchaser of Govern-
ment timber.

(g9) Violation of the Forest Resources
Conservation and Shortage Relief Act
of 1990 (16 U.S.C. 620, et seq.) (Act) or
any regulation or contract issued
under the Act.

[52 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]

§223.138 Procedures for debarment.

(a) Investigation and referral. Informa-
tion which may be sufficient cause for
debarment of a timber sale purchaser
and affiliates shall be reported to the
Forest Service Debarring Official. Gen-
erally, such information should be re-
ferred through the Forest Supervisor
and the Regional Forester. The referral
shall be accompanied by a complete
statement of the facts supported by ap-
propriate exhibits and a recommenda-
tion for action. Where the statement of
facts indicates a possible criminal of-
fense, except possible antitrust viola-
tions, the debarring official shall no-
tify the Office of Inspector General,
USDA. Where the statement of facts
indicates a possible antitrust violation,
the debarring official shall notify the
Antitrust Division, Department of Jus-
tice.

(b) Decisionmaking process—(1) Notice
of proposal to debar. The debarring offi-
cial shall initiate debarment by advis-
ing the purchaser and any specifically
named affiliate, by certified mail, re-
turn receipt requested. The notice doc-
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ument shall include the following in-
formation:

(i) That debarment is being consid-
ered.

(ii) The reasons for the proposed de-
barment in terms sufficient to put the
recipient on notice of the conduct or
transaction(s) upon which it is based.

(iii) The cause(s) relied upon under
§223.137 for proposing debarment.

(iv) The specific procedures gov-
erning debarment decisionmaking in
§223.138 (b)(1) through (b)(8).

(v) The effect of the issuance of the
notice of proposed debarment pending a
final debarment decision (see
§223.136(b)).

(vi) The potential effect of a debar-
ment.

(2) Submission in opposition. Within 30
calendar days after receipt of the no-
tice of proposed debarment, the re-
spondent my submit, in person, in writ-
ing, or through a representative, infor-
mation and argument in opposition to
and/or in mitigation of the proposed de-
barment, including any additional spe-
cific information that raises a genuine
dispute over the material facts.

(3) Informal hearing. Pursuant to
paragraph (b)(2) of this section, a re-
spondent may request an informal
hearing with the debarring offical. The
informal hearing shall be held within
20 calendar days from the date the re-
quest is received. The debarring official
may postpone the date of the hearing if
the respondent requests a postpone-
ment in writing. At the hearing, the re-
spondent, appearing personally or
through an attorney or other author-
ized representative, may informally
present and explain evidence that
causes for debarment do not exist, evi-
dence of any mitigating factors, and
arguments concerning the imposition,
scope, duration or effects of proposed
debarment or debarment. A transcript
of the informal hearing shall not be re-
quired.

(4) Additional proceedings as to dis-
puted material facts. In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that and gives notice that the submis-
sion in opposition raises a genuine dis-
pute over facts material to the pro-
posed debarment, respondent(s) may
request a fact-finding conference on
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those disputed material facts. Such a
conference shall be held within 20 cal-
endar days from the date the request is
received unless mutually agreed other-
wise. The fact-finding conference shall
conform with the following require-
ments:

(i) At least 10 days before the fact-
finding conference, the debarring offi-
cial shall send the respondent a copy of
all documents in the administrative
record as of the date of transmittal and
not objected to by the Department of
Justice.

(ii) At the conference, the respondent
shall have the opportunity to appear
with counsel, submit documentary evi-
dence, present witnesses, and confront
any person the Forest Service presents.

(iii) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent upon re-
quest, unless the respondent and the
Forest Service, by mutual agreement,
waive the requirement for a transcript.

(5) Debarring official’s decision—(i) No
additional proceedings necessary. In ac-
tions based upon a conviction or civil
judgement or in which there is no gen-
uine dispute over material facts, the
debarring official shall make a decision
on the basis of all the information in
the administrative record, including
any submission made by the purchaser
or any specifically named affiliate. The
decision shall be made within 30 work-
ing days after receipt of any informa-
tion and argument submitted, unless
the debarring official extends this pe-
riod for good cause.

(ii) Additional proceedings necessary.
(A) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, the debarring
official shall promptly prepare written
findings of fact. The debarring official
shall base the decision on the facts as
found, together with any information
and argument submitted by the pur-
chaser or any specifically named affil-
iate and any other information in the
administrative record.

(B) The debarring official may refer
matters involving disputed material
facts to another official for findings of
fact. The debarring official may reject
any such findings, in whole or in part,
only after specifically determining

§223.138

them to be arbitrary and capricious or
clearly erroneous.

(C) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(6) Standard of evidence. In any action
in which the proposed debarment is not
based upon a conviction or civil judg-
ment, the cause for debarment must be
established by a preponderance of the
evidence. In any action in which the
proposed debarment is based upon a
conviction or civil judgment, the
standard shall be deemed to have been
met.

(7) Notice of debarring official’s deci-
sion. (i) The purchaser and any affili-
ates involved shall be given prompt no-
tice of the debarring official’s decision
by certified mail, return receipt re-
quested. If the debarring official de-
cides to impose debarment, the notice
shall:

(A) Refer to the notice of proposed
debarment:

(B) Specify the reasons for debar-
ment;

(C) State the period of debarment,
including effective dates (see §223.139);

(D) Specify any limitations on the
terms of the debarment; and

(E) State that any decision to debar
is appealable to the Agriculture Board
of Contract Appeals pursuant to para-
graph (b)(8) of this section.

(ii) The debarring official shall also
promptly notify Regional Foresters
and Forest Supervisors of the decision.

(8) Review of debarring official’s deci-
sion. The purchaser and any affiliates
involved may appeal a Forest Service
debarring official’s decision to debar
within 30 days from receipt of the deci-
sion. To appeal, a purchaser and any
affiliates involved must furnish a writ-
ten notice to the U.S. Department of
Agriculture Board of Contract Appeals,
Washington, DC 20250, and a copy of the
appeal to the debarring official from
whose decision the appeal is taken. The
rules and procedures of the U.S. De-
partment of Agriculture Board of Con-
tract Appeals set forth in 7 CFR part
24, govern debarment appeals.
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§223.139 Period of debarment.

(a) Debarment shall be for a period
commensurate with the seriousness of
the cause(s):

(1) The debarring official shall con-
sider any suspension period or period
since issuance of the notice of proposed
debarment in determining the debar-
ment period.

(2) Generally, a debarment for those
causes listed at §223.137 (a)-(f) of this
subpart should not exceed three (3)
years, except as otherwise provided by
law.

(3) A debarment for the causes listed
at §223.137(g) shall not exceed five (5)
years.

(b) The debarring official may extend
the debarment for those causes listed
at §223.137 (a)-(f) of this subpart for an
additional period if that official deter-
mines that an extension is necessary to
protect the Government’s interest.
However:

(1) A debarment may not be extended
solely on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based;

(2) If debarment for an additional pe-
riod is necessary, the debarring official
shall initiate and follow the procedures
in §223.138 to extend the debarment.

(c) The debarring official may con-
sider terminating the debarment or re-
ducing the period or extent of debar-
ment, upon the purchaser’s request,
supported by documentation, for rea-
sons such as:

(1) Newly discovered material
dence;

(2) Reversal of the conviction or judg-
ment upon which the debarment was
based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.

(d) The debarring official shall make
final disposition of a reconsideration
request under paragraph (c) of this sec-
tion in writing within 30 working days
of receipt of the reconsideration re-
quest and supporting documentation,
unless the debarring official extends
this period for good cause. The notice
of the decision shall set forth the rea-

evi-
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sons for granting or denying the re-
quest.

[52 FR 43329, Nov. 12, 1987, as amended at 60
FR 46921, Sept. 8, 1995]

§223.140 Scope of debarment.

(a) Scope in general. (1) Debarment of
a purchaser constitutes debarment of
all divisions or other organizational
elements of the purchaser, unless the
debarment decision is limited by its
terms to specific divisions, organiza-
tional elements, or classes of sales.

(2) The debarring official may extend
a debarment decision to include any af-
filiates of the purchaser, if they are—

(i) Specifically named and

(ii) Given written notice of the pro-
posed debarment and provided an op-
portunity to respond (see §223.138(b)).

(b) Imputing conduct. For purposes of
determinig the scope of debarment,
conduct may be imputed as follows:

(1) The fraudulent, criminal, or other
seriously improper conduct of any offi-
cer, director, shareholder, partner, em-
ployee, or other individual associated
with a purchaser may be imputed to a
purchaser when the conduct occurred
in connection with the individual’s per-
formance of duties for or on behalf of
the purchaser, or with the purchaser’s
knowledge, approval, or acquiescence.
The purchaser’s acceptance of the ben-
efits derived from the conduct shall be
evidence of such knowledge, approval,
or acquiescence.

(2) The fraudulent, criminal, or other
seriously improper conduct of a pur-
chaser may be imputed to any officer,
director, shareholder, partner, em-
ployee, or other individual associated
with the purchaser who participated in,
knew of, or has reason to know of the
purchaser’s conduct.

(3) The fraudulent, criminal, or other
seriously improper conduct of one pur-
chaser participating in a joint venture
or similar arrangement may be im-
puted to other participating purchasers
if the conduct occurred for or on behalf
of the joint venture or similar arrange-
ment or with the knowledge, approval,
or acquiescence of those purchasers.
Acceptance of the benefits derived
from the conduct shall be evidence of
such knowledge, approval or acquies-
cence.
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§223.141 Suspension.

(a) The suspending official may, in
the public interest, suspend a pur-
chaser on the basis of adequate evi-
dence for any of the causes in §223.142,
using the procedures in §223.143. How-
ever, the existence of a cause for sus-
pension does not necessarily require
that the purchaser be suspended. In
making any suspension decision, the
suspending official shall consider the
seriousness of the purchaser’s acts or
omissions and any mitigating factors.

(b) Suspension is a serious action to
be imposed, pending the completion of
investigation or legal proceedings,
when it has been determined that im-
mediate action is necessary to protect
the Government’s interest. In assessing
the adequacy of the evidence, consider-
ation shall be given to how much infor-
mation is available, how credible it is
given the circumstances, whether or
not important allegations are corrobo-
rated and what inferences can reason-
ably be drawn as a result. This assess-
ment shall include an examination of
basic documents such as contracts,
bids, awards, inspection reports, and
correspondence, as appropriate.

§223.142 Causes for suspension.

(a) The suspending official may sus-
pend a purchaser suspected, upon ade-
quate evidence, of the following:

(1) Commission of:

(i) Theft, forgery, bribery, embezzle-
ment, falsification or destruction of
records, making false statements, or
receiving stolen property;

(i) Fraud, a criminal offense, or vio-
lation of Federal or State antitrust
laws, any of which occurred in connec-
tion with obtaining, attempting to ob-
tain; or performing a public contract or
subcontract; or

(iii) Any other offense indicating a
lack of business integrity or business
honesty that seriously and directly af-
fects the present responsibility of a
purchase of Government timber.

(2) Indictment for any of the causes
listed in paragraph (a) of this section
constitutes adequate evidence for sus-
pension.

(3) A purchaser’s suspension from the
purchaser of timber by another Federal
agency which sells timber.

§223.143

(b) The suspending official may, upon
adequate evidence, also suspend a pur-
chaser for any other cause so serious or
compelling that it affects the present
responsibility or a purchaser of Gov-
ernment timber.

§223.143 Procedures for suspension.

(a) Investigation and referral. Informa-
tion which may be sufficient cause for
suspension under §223.142 shall be re-
ported to the Forest Service Sus-
pending Official. Generally, such infor-
mation should be referred through the
Forest Supervisor and the Regional
Forester. The referral shall be accom-
panied by a complete statement of the
facts supported by appropriate exhibits
and a recommendation for action.
Where the statement of facts indicates
a possible criminal offense, except pos-
sible antitrust violations, the sus-
pending official shall notify the Office
of Inspector General, USDA. Where the
statement of facts indicates a possible
antitrust violation, the suspending of-
ficial shall notify the Antitrust Divi-
sion, Department of Justice.

(b) Decisionmaking process—(1) Notice
of suspension. When a purchaser and
any specifically named affiliates are
suspended, the suspending official shall
so advise the purchaser and any specifi-
cally named affiliate immediately by
certified mail, return receipt re-
quested. Such notice shall specify:

(i) That they have been suspended as
of the date of the notice;

(if) That the suspension is based on
an indictment or other adequate evi-
dence that the purchaser has com-
mitted irregularities,

(A) Of a serious nature in business
dealings with the Government, or

(B) Seriously reflecting on the pro-
priety of further Government dealings
with the recipient;

(iii) Any such irregularities shall be
described in terms sufficient to place
the recipient on notice without dis-
closing the Government’s evidence;

(iv) That the suspension is for a tem-
porary period of time pending the com-
pletion of an investigation and such
legal proceedings as may ensue;

(v) The cause(s) relied upon under
§223.142 for imposing suspension;

(vi) The effect of the suspension (see
§223.135);

129



§223.143

(vii) The specific procedures gov-
erning suspension decisionmaking in
§223.143 (b)(1) through (b)(6).

(2) Submission in opposition. Within 30
calendar days after receipt of the no-
tice of suspension, the purchaser or
any specifically named affiliate may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the sus-
pension, including any additional spe-
cific information that raises a genuine
dispute over material facts.

(3) Informal hearing. Pursuant to
paragraph (b)(2) of this section, re-
spondent may request an informal
hearing with the suspending official.
The informal hearing shall be held
within 20 calendar days from the date
the request is received. The suspending
official may postpone the date of the
hearing if the respondent requests a
postponement in writing. At the hear-
ing, the respondent, appearing person-
ally or through an attorney or other
authorized representative, may infor-
mally present and explain evidence
that causes for suspension do not exist,
evidence of any mitigating factors, and
arguments concerning the imposition,
scope, duration or effects of suspen-
sion. A transcript of the informal hear-
ing shall not be required.

(4) Additional proceedings as to dis-
puted material facts. (i) If the sus-
pending official finds that there exists
a genuine dispute over facts material
to the suspension, respondent(s) shall
be afforded an opportunity to appear
with counsel, submit documentary evi-
dence, present witnesses, and confront
any person the Forest Service presents,
unless—

(A) The action is based on an indict-
ment; or

(B) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.

(ii) If appropriate, the respondent
may request a fact-finding conference
on disputed material facts. Such a con-
ference shall be held within 20 calendar
days from the date the request is re-
ceived unless mutually agreed other-
wise. The fact-finding conference shall
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conform with the following require-
ments:

(A) At least 10 days before the fact-
finding conference, the suspending offi-
cial shall send the respondent a copy of
all documents in the administrative
record as of the date of transmittal and
not objected to by the Department of
Justice.

(B) At the conference, the respondent
shall have the opportunity to appear
with counsel, submit documentary evi-
dence, present witnesses, and confront
any person the Forest Service presents.

(iii) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent upon request, unless the re-
spondent and the Forest Service, by
mutual agreement, waive the require-
ment for a transcript.

(5) Suspending official’s decision. The
suspending official may modify or ter-
minate the suspension or leave it in
force for the same reasons as for termi-
nating or reducing the period or extent
of debarment (see §223.139(c)). The deci-
sion shall be made in accordance with
the following provisions:

(i) No additional proceedings necessary.
In actions based on an indictment, in
which the respondent’s submission does
not raise a genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official’s decision shall be
based on all the information in the ad-
ministrative record, including any sub-
missions and argument made by the re-
spondent. The decision shall be made
within 30 working days after receipt of
any information and argument sub-
mitted by the respondent, unless the
suspending official extends this period
for good cause.

(ii) Additional proceedings necessary.
(A) In actions in which additional pro-
ceedings are necessary as to disputed
material facts, written findings of fact
shall be promptly prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument sub-
mitted by the respondent and any
other information in the administra-
tive record.
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(B) The suspending official may refer
matters involving disputed material
facts to another official for findings of
fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specifically deter-
mining them to be arbitrary and capri-
cious or clearly erroneous.

(C) The suspending official’s decision
shall be made only after the conclusion
of any proceedings with respect to dis-
puted facts.

(6) Notice of suspending official’s deci-
sion. The purchaser and any affiliates
involved shall be given prompt written
notice of the suspending officer’s deci-
sion to continue or not continue the
suspension by certified mail, return re-
ceipt requested.

§223.144 Period of suspension.

(a) Suspension shall be for a tem-
porary period pending the completion
of investigation and any ensuing legal
proceedings unless sooner terminated
by the suspending official or as pro-
vided in paragraph (b) of this section.

(b) If legal proceedings are not initi-
ated within 12 months after the date of
the suspension notice, the suspension
shall be terminated unless an Assistant
Attorney General requests its exten-
sion, in which case it may be extended
for an additional 6 months. In no event
may a suspension extend beyond 18
months, unless legal proceedings have
been initiated within that period.

(c) The suspending official shall no-
tify the Department of Justice of the
proposed termination of any suspen-
sion, at least 30 days before the 12-
month period expires, to give the De-
partment an opportunity to request an
extension.

§223.145

The scope of suspension shall be the
same as that for debarment (see
§223.140), except that the procedures in
§223.143 shall be used in imposing sus-
pension.

Scope of suspension.

Subpart D—Timber Export and
Substitution Restrictions

§223.159 Scope and applicability.

The rules of this subpart apply to all
timber sale contracts awarded before
August 20, 1990, the date of enactment

§223.160

of the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.). The rules at §223.162
shall remain in effect for all contracts
awarded on or after August 20, 1990,
until September 8, 1995. Contracts
awarded on or after August 20, 1990 are
subject to the rules of subpart F of this
part, unless otherwise noted. Contracts
awarded on or after September 8, 1995
are governed in full by subpart F.

[60 FR 46922, Sept. 8, 1995]

§223.160 Definitions.

The following definitions apply to
the provisions of this section:

(a) Export means either direct or indi-
rect export to a foreign country and oc-
curs on the date that a person enters
into a contract or other binding trans-
action for the export of unprocessed
timber or, if that date cannot be estab-
lished, when unprocessed timber is
found in an export yard or pond, bun-
dled or otherwise prepared for ship-
ment, or aboard an ocean-going vessel.
An export yard or pond is an area where
sorting and/or bundling of logs for ship-
ment outside the United States is ac-
complished. Unprocessed timber,
whether from National Forest System
or private lands, is exported directly
when exported by the National Forest
timber purchaser. Timber is exported
indirectly when export occurs as a re-
sult of a sale to another person or as a
consequence of any subsequent trans-
action.

(b) Historic level means the average
annual volume of unprocessed timber
purchased or exported in calendar
years 1971, 1972, and 1973.

(c) Private lands mean lands held or
owned by a private person. Nonprivate
lands include, but are not limited to,
lands held or owned by the United
States, a State or political subdivision
thereof, or any other public agency, or
lands held in trust by the United
States for Indians.

(d) Substitution means the purchase of
unprocessed timber from National For-
est System lands to be used as replace-
ment for unprocessed timber from pri-
vate lands which is exported by the
purchaser. Substitution occurs when
(1) a person increases purchases of Na-
tional Forest timber in any Calendar
year more than 10 percent above their
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historic level and in the same calendar
year exports unprocessed timber from
private land in the tributary area; or
(2) a person increases exports of un-
processed timber from private land in
any tributary area more than 10 per-
cent above their historic level in any
calendar year while they have National
Forest timber under contract.

(e) Tributary area means the geo-
graphic area from which unprocessed
timber is delivered to a specific proc-
essing facility or complex. A tributary
area is expanded when timber outside
an established tributary area is hauled
to the processing facility or complex.

(f) Unprocessed timber, except western
red cedar in the contiguous 48 States,
means trees or portions of trees having
a net scale content not less than 33%
percent of the gross volume, or the
minimum piece specification set forth
in the timber sale contract, in material
meeting the peeler and sawmill log
grade requirements published in the
January 1, 1980—Official Log Scaling
and Grading Rules used by Log Scaling
and Grading Bureaus on the West
Coast; cants to be subsequently re-
manufactured exceeding 8% inches in
thickness; cants of any thickness reas-
sembled into logs; and split or round
bolts, except for aspen, or other
roundwood not processed to standards
and specifications suitable for end-
product use. Unprocessed timber shall
not mean pulp (utility) grade logs and
Douglas-fir special cull logs or timber
processed into the following:

(1) Lumber and construction timbers,
regardless of size, sawn on four sides;

(2) Chips, pulp, and pulp products;

(3) Green veneer and plywood;

(4) Poles, posts, or piling cut or treat-
ed for use as such;

(5) Cants cut for remanufacture, 8%
inches in thickness or less;

(6) Aspen bolts, not exceeding 4 feet
in length.

(9) Unprocessed western red cedar tim-
ber in the contiguous 48 States means
trees or portions of trees of that spe-
cies which have not been processed
into—

(1) Lumber of American Lumber
Standards Grades of Number 3 dimen-
sion or better, or Pacific Lumber In-
spection Bureau Export R-List Grades
of Number 3 Common or better;
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(2) Chips, pulp, and pulp products;

(3) Veneer and plywood;

(4) Poles, posts, or piling cut or treat-
ed with preservatives for use as such
and not intended to be further proc-
essed; or

(5) Shakes and shingles; provided
that lumber from private lands manu-
factured to the standards established
in the lumber grading rules of the
American Lumber Standards Associa-
tion or the Pacific Lumber Inspection
Bureau and manufactured lumber au-
thorized to be exported under license
by the Department of Commerce shall
be considered processed.

(h) Person means an individual, part-
nership, corporation, association, or
other legal entity and includes any
subsidiary, subcontractor, parent com-
pany, or other affiliate. Business enti-
ties are considered affiliates for the en-
tire calendar year when one controls or
has the power to control the other or
when both are controlled directly or in-
directly by a third person during any
part of the calendar year.

(i) Purchase occurs when a person is
awarded a contract to cut National
Forest timber or through the approval
of a third party agreement by the For-
est Service.

(J) Purchaser means a person that has
purchased a National Forest timber
sale.

(Sec. 14, Pub. L. 95-588, 90 Stat. 2958, as
amended (16 U.S.C. 472a); sec. 301, Pub. L. 96—
126, 93 Stat. 979; sec. 1, 30 Stat. 35, as amend-
ed (16 U.S.C. 55.1); sec. 301, 90 Stat. 1063, Pub.
L. 94-373; sec. 1, 30 Stat. 35, as amended (16
U.S.C. 551))

[45 FR 80528, Dec. 5, 1980, as amended at 46
FR 2611, Jan. 12, 1981; 46 FR 22581, Apr. 20,
1981; 47 FR 746, Jan. 7, 1982. Redesignated at
49 FR 2761, Jan. 23, 1984]

§223.161 [Reserved]

§223.162 Limitations on timber har-
vested from all other states.

Unprocessed timber from National
Forest System lands west of the 100th
Meridian in the contiguous 48 States
may not:

(a) Be exported from the United
States;

(b) Be used in substitution for un-
processed timber from private lands
which is exported by the purchaser; or
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(c) Be sold, traded, exchanged, or oth-
erwise given to any person who does
not agree to manufacture it to meet
the processing requirements of this
section and/or require such a proc-
essing agreement in any subsequent re-
sale or other transaction. This limita-
tion on export or substitution does not
apply to species of timber previously
found to be surplus to domestic needs
or to any additional species, grades, or
quantities of timber which may be
found by the Secretary to be surplus to
domestic needs.

(Sec. 14, Pub. L. 95-588, 90 Stat. 2958, as
amended (16 U.S.C. 472a); sec. 301, Pub. L. 96—
126, 93 Stat. 979; sec. 1, 30 Stat. 35, as amend-
ed (16 U.S.C. 55.1); sec. 301, 90 Stat. 1063, Pub.
L. 94-373; sec. 1, 30 Stat. 35, as amended (16
U.S.C. 551))

[45 FR 80528, Dec. 5, 1980, as amended at 46
FR 2611, Jan. 12, 1981; 47 FR 746, Jan. 7, 1982.
Redesignated at 49 FR 2761, Jan. 23, 1984]

§223.163 [Reserved]

§223.164 Penalty for falsification.

For false certification of documents
relating to export or substitution and/
or other violations of export and sub-
stitution requirements by the pur-
chaser of timber from National Forest
System lands, the Forest Service may
cancel the subject contract, debar the
involved person or persons from bid-
ding on National Forest timber, or ini-
tiate other action as may be provided
by law or regulation.

(Sec. 14, Pub. L. 94-588, 90 Stat. 2958, as
amended (16 U.S.C. 472a); Sec. 301, Pub. L. 96—
126, 93 Stat. 979; Sec. 1, 30 Stat. 35, as amend-
ed (16 U.S.C. 55.1); Sec. 301, 90 Stat. 1063, Pub.
L. 94-373; Sec. 1, 30 Stat. 35, as amended (16
U.S.C. 551); (44 U.S.C. 3506))

[45 FR 80528, Dec. 5, 1980. Redesignated at 49
FR 2761, Jan. 23, 1984, and amended at 51 FR
40316, Nov. 6, 1986]

Subpart E [Reserved]
Subpart F—The Forest Resources

Conservation and Shortage

Relief Act of 1990 Program

SOURCE: 60 FR 46922, Sept. 8, 1995, unless
otherwise noted.

§223.186

§223.185

This subpart implements provisions
of the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620, et seq.) that became effective
upon enactment or as otherwise speci-
fied in the Act. As of September 8, 1995,
this subpart applies to unprocessed
timber originating from private lands
west of the 100th meridian in the con-
tiguous 48 States that requires domes-
tic processing. Except as provided later
in this paragraph, this subpart applies
to all unprocessed timber originating
from National Forest System lands
west of the 100th meridian in the con-
tiguous 48 States acquired from timber
sale contracts awarded on or after Au-
gust 20, 1990. The rules regarding sub-
stitution at §223.162 of subpart D apply
to unprocessed timber acquired from
timber sale contracts awarded between
August 20, 1990, and September 8, 1995,
as provided in §490(a)(2)(A) of the Act.
The rules regarding reporting the ac-
quisition and disposition of unproc-
essed Federal timber at §223.193 of this
subpart apply to all transfers of un-
processed Federal timber originating
from National Forest System lands
west of the 100th meridian in the con-
tiguous 48 States regardless of timber
sale contract award date.

Scope and applicability.

§223.186 Definitions.

The following definitions apply to
the provisions of this subpart:

Acquire means to come into posses-
sion of, whether directly or indirectly,
through a sale, trade, exchange, or
other transaction. The term ‘‘acquisi-
tion”” means the act of acquiring. The
terms ‘‘acquire’” and ‘‘purchase’” are
synonymous and are used interchange-
ably.

Act means the Forest Resources Con-
servation and Shortage Relief Act of
1990 (Pub. L. No. 101-382, 104 Stat. 714-
726; 16 U.S.C. 620-620j).

Area of operations refers to the geo-
graphic area within which logs from
any origin have neither been exported
nor transported to an area where ex-
port occurs. The area of operations will
be determined for individual Forest
Service Administrative Units or groups
of Administrative Units by the Re-
gional Foresters of Regions 1, 2, 3, and
4 on an as-needed basis, and used as
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part of the criteria for evaluating re-
quests to waive the identifying and
marking requirements for unprocessed
Federal logs.

Cants or Flitches are synonymous,
and mean trees or portions of trees,
sawn on one or more sides, intended for
remanufacture into other products
elsewhere.

Civil penalties:

Willful disregard means a person knew
or showed reckless disregard for the
matter of whether the person’s conduct
is prohibited by the Forest Resources
Conservation and Shortage Relief Act
of 1990, 16 U.S.C. 620, et seq. with regard
to the prohibition against exporting
unprocessed Federal timber (including
causing unprocessed timber to be ex-
ported).

Willfully means a person knew or
showed reckless disregard for the mat-
ter of whether the person’s conduct is
prohibited by the Forest Resources
Conservation and Shortage Relief Act
of 1990, 16 U.S.C. et seq., or regulations
issued under the Act, even though such
violation may not have caused the ex-
port of unprocessed Federal timber in
violation of the Act.

Disregard means to ignore, overlook,
or fail to observe any provision of the
Act or a regulation issued under this
Act, even though such violation may
not have caused the export of unproc-
essed Federal timber in violation of the
Act.

Should have known means commit-
ting an act that a reasonable person in
the timber industry would have known
violates a provision of the Act or regu-
lations issued under the Act, even
though the violation may not have
caused the export of unprocessed Fed-
eral timber in violation of the Act.

Each violation refers to any violation
under the Act or its implementing reg-
ulations with regard to a single act,
which includes but is not limited to a
single marking (or lack thereof) on a
single log, the export of a single log, or
a single entry on a document.

Export means transporting, or caus-
ing to be transported, either directly or
through another party, unprocessed
timber to a foreign country. Export oc-
curs:

(1) On the date that a person enters
into an agreement to sell, trade, ex-
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change or otherwise convey such tim-
ber to a person for delivery to a foreign
country;

(2) When unprocessed timber is
placed in an export facility in prepara-
tion (sorting, bundling, container load-
ing etc.) for shipment outside the
United States; or,

(3) When unprocessed timber is
placed on board an ocean-going vessel,
rail car, or other conveyance destined
for a foreign country.

Federal lands means lands that are
owned by the United States west of the
100th meridian in the contiguous 48
States, but do not include any land the
title to which is;

(1) Held in trust by the United States
for the benefit of any Indian tribe or
individual;

(2) Held by any Indian tribe or indi-
vidual subject to a restriction by the
United States against alienation; or

(3) Held by any Native Corporation as
defined in section 3 of the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1602).

Finished products means products
from trees, portions of trees or other
roundwood products processed to
standards and specifications intended
for end product use.

Fiscal year means the Federal fiscal
year beginning October 1, and ending
the following September 30.

Gross value means the total value a
person received from the transfer of
unprocessed Federal timber involved in
a violation, before production, deliv-
ery, agent fees, overhead, or other
costs are removed.

Hammer brand refers to an identifying
mark or brand composed of numbers,
letters, characters, or a combination of
numbers, letters, or characters perma-
nently attached to a hammer, or other
similar striking tool. The hammer
brand must make a legible imprint of
the brand in the end of a log when
struck.

Highway yellow paint refers to an oil
base or equivalent yellow paint of last-
ing quality comparable to the yellow
paint used to mark highways.

Log refers to an unprocessed portion
of a tree that is transported to a manu-
facturing facility or other location for
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processing, transferring to another per-
son, or exporting. ‘‘Logs’ is synony-
mous with “timber”.

Manufacturing facility means a per-
manently located processing plant used

to convert unprocessed timber into
products.
Non-manufacturer means a person

who does not own or operate a manu-
facturing facility.

Person means any individual, part-
nership, corporation, association, or
other legal entity and includes any
subsidiary, subcontractor, parent com-
pany, and business affiliates. Persons
are affiliates of each other when either
directly or indirectly, one person con-
trols or has the power to control the
other or a third party or parties con-
trol or have the power to control both.
In determining whether or not affili-
ation exists, consideration shall be
given to all appropriate factors, includ-
ing but not limited to common owner-
ship, common management, common
facilities, and contractual relation-
ships.

Private lands means lands, located
west of the 100th meridian in the con-
tiguous 48 States held or owned by a
person. Such term does not include
Federal lands or public lands, or any
land the title to which is;

(1) Held in trust by the United States
for the benefit of any Indian tribe or
individual;

(2) Held by any Indian tribe or indi-
vidual subject to a restriction by the
United States against alienation; or

(3) Held by any Native Corporation as
defined in section 3 of the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1602).

Processed means timber processed
into products listed in §223.187 of these
regulations.

Purchase has the same meaning as ac-
quire. The terms are used interchange-
ably.

Same geographic and economic area
means the land within the boundaries
of an approved sourcing area.

Sourcing area means the geographic
area approved by the Secretary which
includes a person’s timber manufac-
turing facility and the private and Fed-
eral lands from which the person ac-
quires or intends to acquire unproc-
essed timber to supply such manufac-

§223.186

turing facility; a sourcing area must be
geographically and economically sepa-
rate from any area from which that
person harvests for export any unproc-
essed timber originating from private
lands.

Substitution occurs when:

(1) A person acquires, directly or in-
directly, unprocessed timber from Fed-
eral lands west of the 100th meridian in
the contiguous 48 States and engages
in exporting or selling for export, un-
processed timber originating from pri-
vate lands within the same geographic
and economic area; or

(2) A person acquires, directly or in-
directly, unprocessed timber from Fed-
eral lands west of the 100th meridian in
the contiguous 48 States and, during
the preceding 24-month period, ex-
ported unprocessed timber originating
from private lands; or

(3) A person exports or sells for ex-
port, unprocessed timber originating
from private lands within the same ge-
ographic and economic area in the
same calendar year that the person has
unprocessed timber originating from
Federal lands in the person’s posses-
sion or under contract; or

(4) A person purchases, directly or in-
directly, unprocessed timber origi-
nating from Federal lands if such per-
son sells or otherwise transfers unproc-
essed timber that originates from pri-
vate lands west of the 100th meridian
in the contiguous 48 States and that re-
quires domestic processing, to a third
party if that third party or successive
parties export that unprocessed private
timber. A third party or successive par-
ties who acquire such unprocessed tim-
ber that originates from private lands
west of the 100th meridian in the con-
tiguous 48 States and that requires do-
mestic processing may not export such
timber.

Transaction means an arrangement
involving the transfer of unprocessed
timber.

Transaction statement is a signed copy
of one of the transaction reporting
forms in 36 CFR 223.193 and 223.194.

Transfer means to pass title, sell,
trade, exchange, or otherwise convey
unprocessed timber to another person.

Unprocessed timber means trees or
portions of trees or other roundwood
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not processed to standards and speci-
fications suitable for end product use
and intended for remanufacture. Un-
processed timber does not include prod-
ucts intended for remanufacture that
meet the criteria listed in §223.187(a)
(2) or (3). For the purposes of reporting
and identifying under 8§§223.193, 223.194
and 223.195, unprocessed timber also
means timber products listed in
§223.187 of these regulations, and other
timber products including house logs
that are part of a structure kit, that
are indistinguishable from other un-
processed timber.

§223.187 Determinations
essed timber.

(a) All species except western red cedar.
Unprocessed timber, as defined in
§223.186 of this Subpart, does not in-
clude timber processed into any one of
the following:

(1) Lumber or construction timbers,
except western red cedar, meeting cur-
rent American Lumber Standards
Grades or Pacific Lumber Inspection
Bureau Export R or N list grades, sawn
on 4 sides, not intended for remanufac-
ture. To determine whether such lum-
ber or construction timbers meet this
grade and intended use standard, the
shipper of record must have in its pos-
session for each shipment or order, and
available for inspection upon the re-
quest of the Forest Service:

(i) A legible copy of a lumber inspec-
tion certificate certified by a lumber
inspection/grading organization gen-
erally recognized by the industry as
setting a selling standard; and,

(i) A statement by the manufacturer
certifying under the penalties provided
in section 492 of the Act (16 U.S.C. 620d)
and the False Statements Act (18
U.S.C. 1001) that the products in the
shipment or order are intended to be
used as shipped, are manufactured into
products, or processed into pulp, and
are not to be manufactured into other
products. The certification statements
shall be made in accordance with para-
graph (b) of this section. The certifi-
cation statements in paragraph (b) of
this section are not required if the
lumber or construction timbers de-
scribed in paragraph (a)(1) of this sec-
tion or the pulpwood bolts described in
paragraph (a)(8) of this section other-

of wunproc-
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wise may be exported without regard
to an intent to remanufacture or proc-
ess into pulp. For instance, because the
timber originates from private land
from which timber may be exported.

(2) Lumber, construction timbers, or
cants for remanufacture, except west-
ern red cedar, meeting current Amer-
ican Lumber Standards Grades or Pa-
cific Lumber Inspection Bureau Export
R or N list clear grades, sawn on 4
sides, not to exceed 12 inches (30.5 cm)
thick. To determine whether such lum-
ber, timbers, or cants meet this grad-
ing standard, the shipper of record
must have in its possession for each
shipment or order and available for in-
spection, upon the request of the For-
est Service, a legible copy of a lumber
inspection certificate certified by a
lumber inspection/grading organization
generally recognized by the industry as
setting a selling standard.

(3) Lumber, construction timbers, or
cants for remanufacture, except west-
ern red cedar, that do not meet the
grades referred to in paragraph (a)(2) of
this section and are sawn on 4 sides,
with wane less than %2 of any face, not
exceeding 8% inches (22.2 cm) thick.

(4) Chips, pulp, or pulp products.

(5) Veneer or plywood.

(6) Poles, posts, or piling cut or treat-
ed with preservatives for use as such.

(7) Shakes or shingles.

(8) Aspen or other pulpwood bolts,
not exceeding 100 inches in length, ex-
ported for processing into pulp. Ship-
pers of record of such pulpwood bolts
must have in their possession, and
available for inspection upon request of
the Forest Service, in accordance with
paragraph (b) of this section, a manu-
facturer’s certificate that such bolts
are intended for processing into pulp.

(9) Pulp logs or cull logs processed at
domestic pulp mills, domestic chip
plants, or other domestic operations
for the purpose of conversion of logs
into chips.

(b) Export product certifications. (1)
Manufacturers of lumber or construc-
tion timbers described in paragraph
(a)(1) of this section and pulpwood
bolts described in paragraph (a)(8) of
this section, shall certify to the fol-
lowing statements:
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(2) Lumber or construction timbers; “‘I
certify that the products in the ship-
ment identified by my shipping order
number dated , are
manufactured in accordance with the

attached order from (buyer) of
(address), numbered and dated
, are intended to be used as

shipped and are not to be remanufac-
tured into other products. I make this
certification with full knowledge and
understanding of the export and substi-
tution restrictions of the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620 et seq.)
(Act) and its implementing regula-
tions. | fully understand that exporting
unprocessed timber originating from
Federal lands or unprocessed timber
from private lands which is required to
be processed domestically is a viola-
tion of this Act, its implementing regu-
lations, and the False Statements Act
(18 U.S.C. 1001), and may subject me to
the penalties and remedies provided for
such violations.”

(3) Pulpwood bolts. ““I certify that the
pulpwood bolts in the shipment identi-
fied by my shipping order number

dated , are manufac-
tured in accordance with the attached
order from (buyer) of (address), num-
bered and dated , are
intended to be processed into pulp and
are not to be remanufactured into
other products. I make this certifi-
cation with full knowledge and under-
standing of the export and substitution
restrictions of the Forest Resources
Conservation and Shortage Relief Act
of 1990 (16 U.S.C. 620, et seq.) (Act) and
its implementing regulations. 1 fully
understand that exporting unprocessed
timber originating from Federal lands
or unprocessed timber from private
lands which is required to be processed
domestically is a violation of this Act,
its implementing regulations, and the
False Statements Act (18 U.S.C. 1001),
and may subject me to the penalties
and remedies provided for such viola-
tions.”

(4) Signatory procedures. Certificates
shall be on company letterhead, and
signed by the person manufacturing
the shipment. In the case of a corpora-
tion, the certificates must be signed by
a person authorized, in writing, by the
Chief Executive Officer pursuant to 36
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CFR 223.187(b)(4), to sign the certifi-
cates in 36 CFR 223.187(b) on behalf of
the corporation.

(5) Chief Executive Officer Authoriza-
tion. The authorization by the Chief
Executive Officer shall be on company
letterhead, shall be notarized, and shall
read as follows:

“l authorize to sign the certifi-
cates in 36 CFR 223.187(b) on behalf of (name
of corporation). I make this authorization
with full knowledge and understanding of
the export and substitution restrictions of
the Forest Resources Conservation and
Shortage Relief Act of 1990 (16 U.S.C. 620 et
seq.) (Act) and its implementing regulations.
I fully understand that exporting unproc-
essed timber originating from Federal lands
or unprocessed timber originating from pri-
vate lands which is required to be processed
domestically is a violation of this Act, its
implementing regulations, and the False
Statements Act (18 U.S.C. 1001), and may
subject me to the penalties and remedies
provided for such violation.”

(6) Exporters of other timber prod-
ucts originating from Federal lands not
specifically listed in §223.187 which
may develop export markets in the fu-
ture may also require similar certifi-
cation statements. Such statements
will be provided by the Forest Service.

(c) Western red cedar. Unprocessed
western red cedar timber does not in-
clude manufactured lumber authorized
for export under license by the Depart-
ment of Commerce, and lumber from
private lands processed to standards es-
tablished in the lumber grading rules
of the American Lumber Standards As-
sociation or the Pacific Lumber Inspec-
tion Bureau, or timber processed into
any of the following products:

(1) Lumber of American Lumber
Standards Grades of Number 3 dimen-
sion or better, or Pacific Lumber In-
spection Bureau Export R-List Grades
of Number 3 common or better, with a
maximum cross section of 2,000 square
centimeters (310 square inches) for any
individual piece of processed western
red cedar, regardless of grade. To deter-
mine whether such lumber meets these
established standards, grades and size
restrictions, the shipper of record must
have in its possession for each ship-
ment, and available for inspection upon
the request of the Forest Service, a leg-
ible copy of a lumber inspection certifi-
cate certified by a lumber inspection/
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grading organization generally recog-
nized by the industry as setting a sell-
ing standard. Export restrictions gov-
erning western red cedar timber har-
vested from Federal, State or other
public lands are found in 7(i) of the Ex-
port Administration Act of 1979 as
amended (50 U.S.C. appendix 2406(i)),
and implementing regulations at 15
CFR 777.7.

(2) Chips, pulp, and pulp products;

(3) Veneer and plywood;

(4) Poles, posts, pilings cut or treated
with preservatives for use as such and
not intended to be further processed;
and

(5) Shakes and shingles.

(d) Finished Products. Shippers of
record of products manufactured from
unprocessed western red cedar origi-
nating from Federal lands, acquired by
the manufacturer under the exemption
from the prohibition against indirect
substitution at §223.189(e)(1), must
have in their possession for each ship-
ment a certificate from the manufac-
turer that such products are finished
products as defined in §223.186 of this
subpart. The certification statement
shall read as follows:

(1) ““I certify that the products in the
shipment identified by my shipping
order number , dated , are
manufactured in accordance with the

attached order from (buyer) of
(address) , humbered
and dated , are intended for end

product use. | understand that only
western red cedar products that are fin-
ished products are exempt from the pro-
hibition against indirect substitution
in the Forest Resources Conservation
and Shortage Relief Act of 1990 (16
U.S.C. 620b(b)(1)) and its implementing
regulations. | make this certification
with full knowledge and understanding
of the export and substitution restric-
tions of the Forest Resources Con-
servation and Shortage Relief Act of
1990 (16 U.S.C. 620, et seq.) (Act) and its
implementing regulations. 1 fully ac-
knowledge and understand that to ac-
quire western red cedar under the indi-
rect substitution exemption in 16
U.S.C. 620b(b)(1) for purposes other
than domestic processing into finished
products will be a violation of this Act,
its implementing regulations, and the
False Statements Act (18 U.S.C. 1001)
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and may subject me to the penalties
and remedies provided for such viola-
tion.”

(2) Signatory procedures. Certificates
shall be on company letterhead, and
signed by the person manufacturing
the shipment. In the case of a corpora-
tion, the certificate must be signed by
a person authorized, in writing, by the
Chief Executive Officer, pursuant to 36
CFR 223.187(d)(3), to sign the certificate
in 36 CFR 223.187(d)(1) on behalf of the
corporation.

(3) Chief Executive Officer Authoriza-
tion. The authorization by the Chief
Executive Officer shall be on company
letterhead, shall be notarized, and shall
read as follows:

“l authorize to sign the certificate
in 36 CFR 223.187(d)(1) on behalf of (name of
corporation). | make this authorization with
full knowledge and understanding of the ex-
port and substitution restrictions of the For-
est Resources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620, et seq.) (Act)
and its implementing regulations. | fully un-
derstand that exporting unprocessed timber
originating from Federal lands or unproc-
essed timber originating from private lands
which is required to be processed domesti-
cally is a violation of this Act, its imple-
menting regulations, and the False State-
ments Act (18 U.S.C. 1001), and may subject
me to the penalties and remedies provided
for such violation.”

§223.188 Prohibitions against export-
ing unprocessed Federal timber.

No person who acquires unprocessed
timber originating from Federal lands
west of the 100th meridian in the con-
tiguous 48 States may export such tim-
ber from the United States, or sell,
trade, exchange, or otherwise convey
such timber to any other person for the
purpose of exporting such timber from
the United States. This prohibition
does not apply to specific quantities of
grades and species of such unprocessed
Federal timber that the Secretary of
Agriculture determines to be surplus to
domestic manufacturing needs.

§223.189 Prohibitions against substi-
tution.

(a) Direct substitution prohibition. Ex-
cept as otherwise provided by this sec-
tion:

(1) No person may purchase directly
from any department or agency of the
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United States unprocessed timber orig-
inating from Federal lands west of the
100th meridian in the contiguous 48
States if:

(i) Such person acquires unprocessed
timber originating from Federal lands
west of the 100th meridian in the con-
tiguous 48 States and engages in ex-
porting or selling for export, unproc-
essed timber originating from private
lands within the same geographic and
economic area; or

(ii) Such person has, during the pre-
ceding 24-month period, exported un-
processed timber originating from pri-
vate lands.

(2) No person may export or sell for
export, unprocessed timber originating
from private lands within the same ge-
ographic and economic area in the
same calendar year that the person has
unprocessed timber originating from
Federal lands in the person’s posses-
sion or under contract.

(3) No person may purchase unproc-
essed timber originating from Federal
lands if such person sells or otherwise
transfers unprocessed timber that
originates from private lands west of
the 100th meridian in the contiguous 48
States and that requires domestic proc-
essing, to a third party if that third
party or successive parties export that
unprocessed private timber. A third
party or successive parties who acquire
such unprocessed timber that origi-
nates from private lands west of the
100th meridian in the contiguous 48
States and that requires domestic proc-
essing may not export such timber.

(4) The prohibitions in paragraphs (a)
(1)-(3) of this section shall not apply to
specific quantities of grades and spe-
cies of unprocessed timber which the
Secretary of Agriculture has deter-
mined to be surplus to domestic manu-
facturing needs.

(b) Exemptions. (1) Pursuant to sec-
tion 490(c) of the Act (16 U.S.C. 620b),
all persons who applied for a sourcing
area by December 20, 1990, in accord-
ance with §223.190 of this subpart, were
exempt from the prohibitions against
substitution, iIn accordance with
§223.189(a)(1) of this subpart, until such
time that the approving official ap-
proved or disapproved the application.

(2) Pursuant to Section 490(a) of the
Act (16 U.S.C. 620b), an exemption to

§223.189

the prohibition in §223.189(a)(1)(B) of
this subpart is provided to:

(i) A person with a historic export
quota who submitted a certification in
accordance with §223.189 (c) and (d) of
this subpart; and

(ii) A non-manufacturer who sub-
mitted a certification in accordance
with §223.192 of this subpart.

(3) Pursuant to §490(c) of the Act (16
U.S.C. 620b), the prohibitions against
direct substitution in §223.189(a) (1) and
(2) of this subpart do not apply to a
person who acquires unprocessed tim-
ber originating from Federal lands
within an approved sourcing area, does
not export unprocessed timber origi-
nating from private lands within the
approved sourcing area while the ap-
proval is in effect, and, if applicable,
received a waiver of the prohibition
against exporting unprocessed timber
originating from private lands within
the sourcing area during the preceding
24 months, in accordance with §223.189
(f) and (g) of this subpart.

(c) Historic export quota exemption.
The prohibition against the purchase of
Federal timber for a person who has ex-
ported unprocessed timber originating
from private lands, within the pre-
ceding 24-month period, shall not apply
to a person with a historic export
quota approved by the Secretary and
who has been exporting unprocessed
private timber in accordance with t