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(A) Jurisdiction of and condition of
title to lands administered as part of
the National Forest System.

(B) All encumbrances on National
Forest System lands.

(C) All partial interests administered
by the Forest Service on other lands.

(D) All use restrictions, withdrawals,
and special designated areas on Na-
tional Forest System lands.

(E) The acreage of National Forest
System lands, including riparian lands.

(ii) A master Land Status File, from
which the agency data for the Atlas is
derived and which includes the fol-
lowing:

(A) Discrete title files of each land-
ownership adjustment.

(B) The original authorizing docu-
ments establishing or adjusting Na-
tional Forest System lands and inter-
ests therein.

(C) Withdrawals, use restrictions, and
special designated areas on National
Forest System lands.

(D) Other information as deemed nec-
essary.

(iii) Such reporting systems as are
needed to provide title or status re-
ports.

(2) Display of Information. Informa-
tion in the system may be collected
and maintained in narrative, graphic,
tabular, or other form and may be en-
tered into and maintained in auto-
mated systems as well as produced in
paper form in accordance with such ad-
ministrative direction as the Chief of
the Forest Service or Regional For-
esters may establish.

(b) Availability. A Land Status Atlas
shall be maintained at each National
Forest administrative unit or subunit,
such as Ranger Districts or National
Recreation Area offices. Each Regional
Office shall maintain copies of the
Atlas for all National Forests within
that Region. Related land title and re-
alty records for each National Forest
System unit shall be maintained at the
administrative headquarters of that
unit. The Land Status Atlas and such
title and realty records as are held at
an administrative unit shall be avail-
able for public inspection.

[56 FR 29181, June 26, 1991, as amended at 59
FR 2987, Jan. 20, 1994]

PART 211—ADMINISTRATION

Subpart A—Cooperation

Sec.
211.1–211.2 [Reserved]
211.3 Cooperation with State officers.
211.4 Cooperation for fire prevention and

control.
211.5 Emergency fire suppression assistance.

Subpart B—Appeal of Decisions
Concerning the National Forest System

211.16 Appeal of resource recovery and reha-
bilitation decisions resulting from nat-
ural catastrophes.

211.17 Appeal of decisions to reoffer re-
turned or defaulted timber sales on Na-
tional Forests.

211.18 Appeal of decisions of forest officers.

AUTHORITY: 16 U.S.C. 472, 498, 551.

Subpart A—Cooperation

§§ 211.1–211.2 [Reserved]

§ 211.3 Cooperation with State officers.

All forest officers will cooperate with
State officials, insofar as practicable,
to enforce State fire, game, and health
laws. They are authorized to accept ap-
pointments, without compensation, as
deputy State fire wardens, game war-
dens, and/or health officers whenever in
the judgment of the Chief of the Forest
Service the performance of the duties
required by these offices will not inter-
fere with their duties as Federal forest
officers.

[1 FR 1261, Aug. 15, 1936]

§ 211.4 Cooperation for fire prevention
and control.

The Forest Service shall, whenever
possible, and is hereby authorized to
enter into such agreements with pri-
vate owners of timber, with railroads,
and with other industrial concerns op-
erating in or near the national forests
as will result in mutual benefit in the
prevention and suppression of forest
fires: Provided, That the service re-
quired of each party by such agree-
ments shall be in proportion to the
benefits conferred.

[1 FR 1261, Aug. 15, 1936]
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§ 211.5 Emergency fire suppression as-
sistance.

(a) Definitions. For the purpose of this
subpart these definitions apply:

(1) Prescribed fire means a fire burn-
ing under a set of specified conditions
which will accomplish certain planned
resource management objectives.

(2) Escaped prescribed fire means a
prescribed fire which has either exceed-
ed the prescription or has rekindled
after it has been declared to be out.

(b) In the absence of a written recip-
rocal agreement with any fire organi-
zation or in situations outside the
scope of an agreement, the Forest
Service is authorized to render emer-
gency assistance in suppressing fires
and in preserving life and property
from the threat of fire within the vicin-
ity of Forest Service fire protection fa-
cilities under the following conditions:

(1) If a prescribed fire initiated on
lands administered by the Forest Serv-
ice escapes onto lands not administered
by the Forest Service, the Forest Serv-
ice may commit personnel, materials,
and equipment without reimbursement
or consideration of the fire’s con-
tinuing threat to National Forest Sys-
tem lands or resources.

(2) When requested, the Forest Serv-
ice may commit personnel, materials,
and equipment on a reimbursable basis
on lands not administered by the For-
est Service without regard to the fire’s
threat to National Forest System lands
or resources.

[48 FR 44537, Sept. 29, 1983]

§ 211.6 Cooperation in forest investiga-
tions or the protection, manage-
ment, and improvement of the Na-
tional Forest System.

(a) Purpose and scope. Forest Service
officers, when engaged in cooperative
activities otherwise authorized, may
receive monies from cooperators only
for cooperative work in forest inves-
tigations or for the protection, man-
agement, and improvement of the Na-
tional Forest System and only in ac-
cordance with written cooperative
agreements. Management of the Na-
tional Forest System may include such
work as planning, analysis, and related
studies, as well as resource activities.

(b) Reimbursements. Agency expendi-
tures for work undertaken in accord-

ance with this section may be made
from Forest Service appropriations
available for such work, with subse-
quent reimbursement from the coop-
erator, in accordance with established
written agreements. Forest Service of-
ficers shall issue written bills for col-
lection for cooperator reimbursement
payments within the same fiscal year
as Forest Service expenditures.

(c) Bonding. Each written agreement
involving a non-Government coopera-
tor’s total contribution of $25,000 or
more to the Forest Service on a reim-
bursable basis, must include a provi-
sion requiring a payment bond to guar-
antee the cooperator’s reimbursement
payment. Acceptable security for a
payment bond includes Department of
the Treasury approved corporate sure-
ties, Federal Government obligations,
and irrevocable letters of credit. For
the purposes of this section, a non-Gov-
ernment cooperator is an entity that is
not a member, division, or affiliate of a
Federal, State, or local government.

(d) Avoiding conflict of interest. Forest
Service officers shall avoid acceptance
of contributions from cooperators when
such contributions would reflect unfa-
vorably upon the ability of the Forest
Service to carry out its responsibilities
and duties. Forest Service officers
shall be guided by the provisions of 18
U.S.C. parts 201–209, 5 CFR part 2635,
and applicable Department of Agri-
culture regulations, in determining if a
conflict of interest or potential con-
flict of interest exists in a proposed co-
operative effort. Forest Service ethics
officials or the designated Department
of Agriculture ethics official should be
consulted on conflict of interest issues.

[64 FR 60678, Nov. 8, 1999]

Subpart B—Appeal of Decisions
Concerning the National For-
est System

§ 211.16 Appeal of resource recovery
and rehabilitation decisions result-
ing from natural catastrophes.

(a) Purpose. These rules provide an
expedited and streamlined administra-
tive appeal process for decisions aris-
ing from recovery and rehabilitation
efforts on National Forest System
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lands and resources damaged in natural
catastrophes.

(b) Matters subject to appeal. The pro-
cedures established in this section
apply only to initial written decisions
concerning resource removal, recovery,
and rehabilitation activities resulting
from natural catastrophes, such as for-
est fires, insect and disease epidemics,
floods, winds, and earthquakes, that re-
sult from documentation required by
the National Environmental Policy Act
and its implementing regulations, poli-
cies, and procedures. Notice of the de-
cisions appealable under this section
and made after the effective date of
this regulation shall be published in a
local newspaper of general circulation
immediately following the documenta-
tion referenced above. Subsequent im-
plementing decisions, such as adver-
tising timber salvage sales and/or
awarding contracts, are not appealable
under this section or 36 CFR 211.18.

(c) Who may appeal. The process set
forth in this section is available to any
individual or organization wishing to
appeal a decision arising from resource
removal, recovery, and rehabilitation
activities resulting from natural catas-
trophe.

(d) Who may comment. Any person or
organization interested in an appeal of
a decision under this subpart may sub-
mit written comments to the Review-
ing Officer for inclusion in the record.

(e) Levels of appeal. One level of ad-
ministrative appeal is available.

(1) Appeals of decisions subject to the
procedures of this section made by a
District Ranger shall be filed with the
Forest Supervisor.

(2) Appeals of decisions subject to the
procedures of this section made by a
Forest Supervisor shall be filed with
the Regional Forester.

(f) Filing procedures. (1) To appeal a
decision under this section. an appel-
lant must file a written notice of ap-
peal with the Reviewing Officer. If an
appellant wishes to request a stay of
implementation of the decision, the re-
quest must accompany the notice of
appeal and be made in accordance with
paragraph (i) of this section. The appel-
lant must simultaneously provide a
copy of the notice of appeal and any
stay request to the Forest officer mak-
ing the initial decision.

(2) All notices of appeal must be filed
within 30 days of publication of the no-
tice of decision.

(g) Extensions of time. There shall be
no extension of the time periods speci-
fied in this section for either an appel-
lant or the Forest Service.

(h) Content of notice of appeal. Parties
appealing a decision under this section
must include the following information
in the written notice of appeal:

(1) The specific activity being ap-
pealed;

(2) The date notice of the decision
was published;

(3) The Forest Officer who made the
decision;

(4) How the appellant is affected by
the decision; and

(5) The relief desired.
(i) Stays. (1) To request a stay, the

appellant must:
(i) File a written request with the

Reviewing Officer at the time the ap-
peal is filed, simultaneously providing
a copy to the Forest officer who made
the initial decision in question.

(ii) Provide a written justification of
the need for a stay, which includes a
description of the specific activities to
be stayed, and specific reasons why the
stay should be granted, including:

(A) Harmful site-specific impacts or
effects on resources in the area af-
fected by the activity; and

(B) How the cited effects and impacts
would prevent a meaningful decision on
the merits.

(2) The Reviewing Officer shall rule
on a stay request no later than 10 cal-
endar days from receipt.

(i) If a stay is granted, the stay shall
specify the activities to be stopped, du-
ration of the stay, and reasons for
granting the stay.

(ii) If a stay is denied in whole or in
part, the decision shall specify the rea-
sons for the denial.

(iii) A copy of the stay decision shall
be sent to the appellant and the Forest
Officer who made the initial decision.

(iv) A Reviewing Officer’s decision on
a stay is not subject to further appeal
or review.

(j) Review procedures. (1) The Review-
ing Officer shall determine if the no-
tice of appeal has been timely filed. In
the event of question, legible post-
marks will be considered evidence of
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timely filing. Where postmarks are il-
legible, the Reviewing Officer shall
rule on the timely receipt of the notice
of appeal. If the appeal is untimely, the
Reviewing Officer will immediately
dismiss the appeal and notify the For-
est Officer making the initial decision
and the appellant.

(2) Upon receipt of a copy of the no-
tice of appeal, the Forest Officer mak-
ing the decision shall assemble the rel-
evant decision documents and perti-
nent records and transmit them to the
Reviewing Officer within 15 calendar
days.

(3) In transmitting the decision docu-
mentation to the Reviewing Officer,
the Forest Officer shall indicate how
and specifically where the appellant’s
issues are addressed. Where time per-
mits, the Forest Officer may also re-
spond briefly to issues raised in the no-
tice of appeal. A copy of the trans-
mittal letter shall be provided to the
appellant(s).

(4) The record on which the Review-
ing Officer shall conduct a review con-
sists of the notice of appeal, any other
written comments received, the official
documentation prepared by the Forest
Officer making the initial decision, and
any related correspondence, including
additional information requested by
the Reviewing Officer.

(5) The review record is available for
public inspection.

(k) Requests for additional information.
At any time during the appeal, the Re-
viewing Officer may request additional
information from an appellant, the
Forest Officer making the initial deci-
sion, or anyone who has submitted
written comments. In addition, the Re-
viewing Officer may discuss issues re-
lated to the appeal with the Forest Of-
ficer making the initial decision, ap-
pellants, or affected parties.

(l) Decision. (1) The Reviewing Officer
shall issue a final decision on the ap-
peal, in writing, within 90 days of the
Reviewing Officer’s receipt of the no-
tice of appeal, with a copy to anyone
submitting comments.

(2) The Reviewing Officer’s decision
shall either affirm or reverse the origi-
nal decision in whole or in part and in-
clude the reason(s) for the decision.
The Reviewing Officer’s decision may
include instructions for further action

by the Forest Officer making the ini-
tial decision.

(3) The Reviewing Officer’s decision
is the final administrative decision of
the Department of Agriculture and
that decision is not subject to further
review under this section or any other
appeal regulation.

(m) Dismissal. (1) A Reviewing Officer
shall dismiss an appeal without deci-
sion on the merits when:

(i) The appeal is not received within
the time specified in paragraph (f) of
this section;

(ii) The requested relief cannot be
granted under existing facts, law or
regulation;

(iii) The notice of appeal does not
meet the requirements of paragraph (h)
of this section;

(iv) The appellant withdraws the ap-
peal; or

(v) The Forest Officer making the
initial decision withdraws that deci-
sion.

(2) A Reviewing Officer’s decision to
dismiss is not subject to further appeal
or review.

(3) A Reviewing Officer shall give
written notice of a dismissal to the ap-
pellant and Forest Officer whose initial
decision or appeal decision is being ap-
pealed.

(n) Continuance. Provisions of 36 CFR
211.18 will remain in effect for appeals
of decisions concerning activities that
result from natural catastrophes filed
prior to May 13, 1988.

(o) Applicability and effective date. The
procedures of this section shall not
apply to any appeal received after Feb-
ruary 22, 1989.

[53 FR 17032, May 13, 1988, as amended at 54
FR 3357, Jan. 23, 1989]

§ 211.17 Appeal of decisions to reoffer
returned or defaulted timber sales
on National Forests.

(a) Purpose. These rules provide an
expedited and streamlined administra-
tive appeal process for decisions to
reoffer sales of timber that were re-
turned to the Government under the
provisions of the Federal Timber Con-
tract Modification Payment Act of 1984
(16 U.S.C. 618) or that were defaulted by
the purchaser.

(b) Matters subject to appeal. The pro-
cedures established in this section
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apply only to decisions to reoffer tim-
ber sales resulting from returned or de-
faulted timber sale contracts. Imple-
menting decisions, such as advertising
and/or awarding a reoffered sale, made
subsequent to the initial decision to
reoffer a returned or defaulted sale are
not appealable under this section or 36
CFR 211.18.

(c) Notice requirements. (1) Notice of
decisions appealable under this section
and made after April 22, 1988, shall be
published in a local newspaper of gen-
eral circulation and also shall be pro-
vided in writing to parties to written
instruments issued by the Forest Serv-
ice who are known to be affected by the
decision, as well as to any other inter-
ested persons or organizations who
have requested notification of the spe-
cific decision.

(2) If the sale that is the subject of an
appeal has been bid upon or awarded,
the Reviewing Officer shall imme-
diately notify the apparent high bidder
or sale awardee of the appeal and the
opportunity to comment as provided
for in paragraph (f) of this section.

(d) Who may appeal. The process set
forth in this section is available to:

(1) Any individual or organization
who, following publication of the in-
terim rule at 36 CFR 211.17 on January
28, 1988, submitted a timely Notice of
Appeal on a decision to reoffer a sale of
returned or defaulted timber.

(2) Any other individual or organiza-
tion wishing to appeal a decision made
prior to January 28, 1988, to reoffer a
sale of returned or defaulted timber.

(3) Except as provided in paragraph
(e) of this section, any individual or or-
ganization may appeal a decision made
after January 28, 1988, to reoffer timber
resulting from returned or defaulted
timber sales.

(e) Who may not appeal. The process
set forth in this section is not available
to the defaulting purchaser of the
original timber sale that is being or
has been reoffered.

(f) Who may comment. Any person or
organization interested in an appeal of
a decision under this subpart may sub-
mit written comments to the Review-
ing Officer for inclusion in the record.

(g) Levels of appeal. For decisions to
reoffer timber sales made after October
30, 1986, one level of administrative ap-

peal is available. For decisions to
reoffer timber sales made prior to Oc-
tober 30, 1986, two levels of administra-
tive appeal are available; the second
level being to the next higher adminis-
trative level.

(1) Appeals of decisions to reoffer
timber sales made by a District Ranger
shall be filed with the Forest Super-
visor.

(2) Appeals of decisions to reoffer
timber sales made by a Forest Super-
visor shall be filed with the Regional
Forester.

(h) Filing procedures. To appeal a deci-
sion under this section, an appellant
must file a written notice of appeal
with the Reviewing Officer. If an appel-
lant wishes to request a stay of imple-
mentation of the decision, the request
must accompany the notice of appeal
and be made in accordance with para-
graph (j) of this section. The appellant
must simultaneously provide a copy of
the notice of appeal and any stay re-
quest to the Forest officer making the
initial decision to reoffer.

(1) For appeals filed pursuant to
paragraph (d)(1) of this section, the no-
tice of appeal must have been sub-
mitted by February 29, 1988.

(2) All notices of appeal pursuant to
paragraph (d)(2) of this section must be
submitted by May 23, 1988.

(3) All notices of appeal pursuant to
paragraph (d)(3) of this section must be
filed within 30 days of publication of
the notice of decision, or from the date
of the written decision for those par-
ties pursuant to paragraph (c)(1) of this
section entitled to receive written de-
cision.

(i) Extensions of time. There shall be
no extension of the time periods speci-
fied in this section for either an appel-
lant or the Forest Service.

(j) Content of notice of appeal. Parties
appealing a decision to reoffer a sale
must include the following information
in the written notice of appeal:

(1) The timber sale being appealed;
(2) Either the decision date or the

date notice of the decision was pub-
lished;

(3) The Forest Officer who made the
decision;

(4) How the appellant is affected by
the decision;

(5) The relief desired; and

VerDate 11<MAY>2000 11:51 Jul 17, 2000 Jkt 190130 PO 00000 Frm 00017 Fmt 8010 Sfmt 8010 Y:\SGML\190130T.XXX pfrm07 PsN: 190130T



18

36 CFR Ch. II (7–1–00 Edition)§ 211.17

(6) A description of environmentally
significant modifications or changed
circumstances which are alleged to
have occurred between when the initial
timber sale was offered and sold and
the date of the appeal on the decision
to reoffer the sale.

(k) Second level appeals. For appeals
to the second level filed pursuant to
paragraph (g) of this section, a notice
of appeal must be filed with the next
higher administrative level within 15
days from the date of the first level Re-
viewing Officer’s appeal decision. If the
first level Reviewing Officer is the For-
est Supervisor, the appeal is to the Re-
gional Forester. If the first level Re-
viewing Officer is the Regional For-
ester, the appeal is to the Chief. The
notice need only include the documents
submitted at the previous level, the
first level decision letter, and a state-
ment addressing why the appellant be-
lieves the Reviewing Officer’s decision
is erroneous. A copy of that statement
must be provided to the first level Re-
viewing Officer also. The first level Re-
viewing Officer may provide a response
to the notice of appeal to the second
level Reviewing Officer; and must send
a copy to the appellant. The review
will be based on the existing record
from the first level appeal, the second
level notice of appeal, and any response
by the first level Reviewing Officer. A
decision shall be issued within 45 days
after receiving the notice of appeal.

(l) Stays. (1) To request a stay, the
appellant must:

(i) File a written request with the
Reviewing Officer at the time the ap-
peal is filed, simultaneously providing
a copy to the Forest officer who made
the initial decision to reoffer the tim-
ber sale in question.

(ii) Provide a written justification of
the need for a stay, which includes a
description of the specific activities to
be stayed, and specific reasons why the
stay should be granted, including:

(A) Harmful site-specific impacts or
effects on resources in the area af-
fected by the reoffered timber sale; and

(B) How the cited effects and impacts
would prevent a meaningful decision on
the merits.

(2) The Reviewing Officer shall rule
on a stay request no later than 10 cal-
endar days from receipt.

(i) If a stay is granted, the stay shall
specify the activities to be stopped, du-
ration of the stay, and reasons for
granting the stay.

(ii) If a stay is denied in whole or in
part, the decision shall specify the rea-
sons for the denial.

(iii) A copy of the decision shall be
sent to the appellant and the Forest
Officer who made the initial decision
to reoffer.

(iv) A Reviewing Officer’s decision on
a stay is not subject to further appeal
or review.

(m) Review procedures. (1) The Re-
viewing Officer shall determine if the
notice of appeal has been timely filed.
In the event of question, legible post-
marks will be considered evidence of
timely filing. Where postmarks are il-
legible, the Reviewing Officer shall
rule on the timely receipt of the notice
of appeal. If the appeal is untimely, the
Reviewing Officer will immediately
dismiss the appeal and notify the For-
est officer making the initial decision
and the appellant.

(2) Upon receipt of a copy of the no-
tice of appeal, the Forest Officer mak-
ing the decision to reoffer a sale shall
assemble the relevant decision docu-
ments and pertinent records and trans-
mit them to the Reviewing Officer
within 15 calendar days.

(3) In transmitting the decision docu-
mentation to the Reviewing Officer,
the Forest Officer shall indicate how
and specifically where the appellant’s
issues are addressed. Where time per-
mits, the Forest Officer may also re-
spond briefly to issues raised in the no-
tice of appeal. A copy of the trans-
mittal letter shall be provided to the
appellant(s).

(4) The record on which the Review-
ing Officer shall conduct a review con-
sists of the notice of appeal, any other
written comments received, the official
documentation prepared by the Forest
Officer making the initial decision to
reoffer, and any related correspond-
ence, including additional information
requested by the Reviewing Officer.

(5) The review record is open to pub-
lic inspection.

(n) Requests for additional information.
At any time during the review, the Re-
viewing Officer may request additional
information from an appellant, the
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Forest officer making the initial deci-
sion to reoffer, or anyone who has sub-
mitted written comments. In addition,
the Reviewing Officer may discuss
issues related to the appeal with the
Forest officer making the initial deci-
sion to reoffer, appellants, or those re-
ceiving notice pursuant to paragraph
(c) of this section, as needed to clarify
information submitted or to seek reso-
lution of the issues in question.

(o) Decision. (1) The Reviewing Officer
shall issue a final decision on the ap-
peal, in writing, within 90 days of the
Reviewing Officer’s receipt of the no-
tice of appeal, with a copy to any per-
son submitting comments.

(2) The Reviewing Officer’s decision
shall either affirm or reverse the origi-
nal decision in whole or in part and in-
clude the reason(s) for the decision.
The Reviewing Officer’s decision may
include instructions for further action
by the Forest Officer making the ini-
tial decision.

(3) The Reviewing Officer’s decision
is the final administrative decision of
the Department of Agriculture and
that decision is not subject to further
review under this section or any other
appeal regulation, except for appeals to
the second level filed pursuant to para-
graph (g) of this section.

(p) Dismissal. (1) A Reviewing Officer
shall dismiss an appeal without deci-
sion on the merits when:

(i) The appeal is not received within
the time specified in paragraph (h) of
this section;

(ii) The requested relief cannot be
granted under existing facts, law or
regulation;

(iii) The notice of appeal does not
meet the requirements of paragraph (j)
or (k) of this section;

(iv) The appellant withdraws the ap-
peal; or

(v) The Forest Officer making the
initial decision to reoffer a sale with-
draws that decision.

(2) An appeal may be dismissed in
whole or in part if an appellant chal-
lenges a Decision Notice or Record of
Decision without referring to (i)
changed circumstances or (ii) environ-
mentally significant modifications
which are alleged to have occurred
after the initial timber sale was offered

and the decision made to sell the tim-
ber.

(3) A Reviewing Officer’s decision to
dismiss is not subject to further appeal
or review.

(4) A Reviewing Officer shall give
written notice of dismissal to the ap-
pellant and Forest Officer whose initial
decision or appeal decision is being ap-
pealed.

(q) Applicability and effective date.
The procedures of this section shall not
apply to any decision signed on or after
September 13, 1991.

[53 FR 13265, Apr. 22, 1988; 53 FR 40730, Oct.
18, 1988, as amended at 56 FR 46550, Sept. 13,
1991]

§ 211.18 Appeal of decisions of forest
officers.

(a) Matters subject to appeal. (1) Deci-
sions of Forest Officers concerning the
National Forest System and not ex-
cluded in paragraph (b) of this section
are subject to appeal.

(2) Written notice of a decision shall
be provided to the party or parties to a
written instrument issued by the For-
est Service and affected by the deci-
sion, and to any other interested per-
son who has requested in writing noti-
fication of the specific decision.

(3) For other persons, notification of
a decision may be provided through
publication in a newspaper of general
circulation.

(b) Matters excluded from appeal under
this section. (1) Decisions appealable to
the Agriculture Board of Contract Ap-
peals, USDA, under 7 CFR part 24.

(2) Decisions involving Freedom of
Information Act denials under 7 CFR
part 1 or Privacy Act determinations
under 7 CFR 1.118.

(3) Decisions in which the jurisdic-
tion of another Government agency,
the Comptroller General, or a court su-
persedes that of the Department of Ag-
riculture, or decisions to provide advi-
sory, non-binding recommendations to
other agencies which have the final au-
thority to implement the recommenda-
tions in question.

(4) Decisions appealable under sepa-
rate administrative proceedings, in-
cluding, but not limited to, those under
36 CFR 228.14 (Minerals); 36 CFR
292.15(l) (Appeals, Sawtooth National
Recreation Area, Private Lands); 36
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CFR 223.117 (Administration of Cooper-
ative or Federal Sustained Yield
Units); 7 CFR 21.104 (Eligibility for Re-
location Payment or Amount); and 4
CFR part 21 (Bid Protests).

(5) Decisions pursuant to OMB Cir-
cular A–76.

(6) Decisions concerning contracts
under the Federal Property and Admin-
istrative Services Act of 1949, as
amended.

(7) Decisions covered by the Contract
Disputes Act.

(8) Decisions involving personnel
matters.

(9) Decisions where relief sought is
reformation of a contract or award of
monetary damages.

(10) Procedural decisions made under
this subpart, except those involving
stays and dismissals.

(11) Preliminary planning process de-
cisions made prior to completion of
final plans and guides prepared pursu-
ant to 36 CFR part 219 and 40 CFR parts
1500–1508.

(12) Decisions resulting from review
of previous decisions to terminate a
recreation residence permit.

(13) Decisions to reoffer timber from
returned or defaulted timber sales ap-
pealable under § 211.17.

(14) Subsequent actions to advertise
and/or award a reoffered sale.

(15) Initial decisions arising from re-
covery and rehabilitation activities re-
sulting from natural catastrophes ap-
pealable under § 211.16 of this subpart
and subsequent implementing deci-
sions, such as advertising timber sal-
vage sales and/or awarding contracts
made pursuant to such decisions.

(c) Filing procedures and timeliness. (1)
A notice of appeal of any initial deci-
sion must be filed with the Forest Offi-
cer who made the decision, known as
the Deciding Officer, within 45 days of
the date of the decision. A statement of
reasons to support the appeal, and any
request for an oral presentation must
also be filed within the 45-day period
for filing a notice of appeal unless an
extension is granted.

(2) A notice of appeal at the second
level must be filed within 30 days of
written decision. A statement of rea-
sons to support the appeal and any re-
quest for an oral presentation must ac-

company any notice of appeal at the
second level.

(3) The period to appeal a decision
made according to 40 CFR 1505.2 shall
not end prior to the 30-day period pro-
vided for in 40 CFR 1506.10.

(4) When determining time of filing,
Reviewing Officers shall give prece-
dence to United States Postal Service
(USPS) postmarks over other evidence
of timely filing. Filing is defined as ei-
ther mailing or delivery of the appro-
priate documents. If documents are de-
livered by means other than the USPS,
date of receipt determines time of fil-
ing. If the date of mailing cannot be de-
termined from a legible USPS post-
mark, the Reviewing Officer may ac-
cept other evidence of timely filing.
Weekends or Federal holidays are in-
cluded in computing the time allowed
for filing, but when the filing time
would expire on a weekend or holiday,
the filing time is extended to the end of
the next business day.

(5) Questions on timeliness will be de-
cided by the Reviewing Officer.

(6) Decisions may be implemented
unless a stay is granted.

(d) Extensions. (1) Time for filing no-
tice of appeal may not be extended.

(2) Written requests for extensions to
request an oral presentation, to pre-
pare a statement of reasons, to provide
comments on the responsive state-
ment, and to submit comments fol-
lowing an oral presentation may be
granted by the Reviewing Officer for
good cause shown by the Applicant. A
decision will be made within 10 days of
receipt and written notification will be
provided.

(e) Notice of appeal content. The notice
must specifically identify the decision
being appealed, the decision date, the
Forest Officer who made the decision,
how the Appellant is affected by the
decision, and the relief desired.

(f) Levels of appeal. (1) The available
levels of appeal are in sequence accord-
ing to the National Forest System line
officer relationship. A decision made
within delegated authority by any offi-
cer who serves as staff to a line officer
listed below is considered a decision
made by the line officer. A procedural
decision cannot be appealed to a level
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higher than that available for the ini-
tial substantive decision from which
the procedural matter arises.

(i) Initial decisions of a District
Ranger may be appealed to the Forest
Supervisor, with second level appeal to
the Regional Forester.

(ii) Initial decisions of a Forest Su-
pervisor may be appealed to the Re-
gional Forester, with second level ap-
peal to the Chief.

(iii) Initial decisions of a Regional
Forester may be appealed to the Chief.

(iv) Initial decisions of the Chief may
be appealed to the Secretary of Agri-
culture.

(2) Appeal decisions made by the
Chief will be sent to the Secretary
within one business day: The Secretary
may exercise discretion to review such
decisions, but will accept a notice of
appeal or petition only for initial deci-
sions made by the Chief.

(3) A notice of appeal of any initial
decision made by the Chief shall, with-
in 5 days of its receipt by the Chief, be
sent along with the relevant decision
to the Secretary for review at the Sec-
retary’s discretion. The appeal is
deemed denied if the Secretary takes
no action within 10 days of receiving
the appeal.

(4) Appeal decisions made by the
Chief may be implemented if the Sec-
retary, within 10 days of receipt, does
not exercise discretionary review.

(5) If the Secretary elects to review a
decision made by the Chief, the review
may be conducted based on the record
before the Chief, or under other proce-
dures the Secretary may deem appro-
priate, including the preparation of a
responsive statement.

(6) Decisions at the final level of re-
view constitute the final administra-
tive determination of the Department
of Agriculture.

(g) Responsive statement. At each level
of appeal except for decisions of the
Chief, the Deciding Officer will, within
30 days of receiving a statement of rea-
sons, prepare a responsive statement
and send it to the parties to the appeal.
The responsive statement will respond
to Appellant’s reasons, and by specific
reference may incorporate documents
submitted by parties to the appeal. Ap-
pellants may, within 20 days from the
mailing date of the responsive state-

ment, provide a concise reply. Upon re-
ceipt of such reply, or at the end of the
20-day period, whichever comes first,
the appeal record will be sent to the
Reviewing Officer.

(h) Stay of decision pending appeal. (1)
An appellant or intervenor may re-
quest a stay of decision at any time
while an appeal is pending.

(2) When a request to intervene is ac-
companied by a stay request, the Re-
viewing Officer shall first decide
whether to grant intervention. The 21-
day period for ruling on the stay re-
quest begins on the date intervention
is granted. The Reviewing Officer will
not rule on the stay request if inter-
vention is denied.

(3) In making a request for stay of de-
cision, an appellant or intervenor
must:

(i) File the request for stay and ac-
companying documents with the Re-
viewing Officer and simultaneously
provide a copy to the Deciding Officer.

(ii) Enclose a copy of the Notice of
Appeal or request for intervention, un-
less already submitted and acknowl-
edged.

(iii) As part of the request, provide a
written description of the specific
project(s), activity(ies), or other ac-
tion(s) to be stopped. The request must
state the specific reason(s) why the
stay should be granted in detail suffi-
cient to permit the Reviewing Officer
to evaluate and rule upon the stay re-
quest. Requesters’ description shall in-
clude:

(A) Specific effect(s) upon the re-
quester in site-specific terms of the
project(s), activity(ies), or other ac-
tion(s) to be stopped; (B) impacts or af-
fects to resources in the area affected
by the project(s), activity(ies), or ac-
tion(s) to be stopped; and (C) how the
effects in paragraphs (h)(3)(iii) (A) and
(B) of this section would prevent a
meaningful appeal on the merits while
the appeal decision is pending.

(4) The Reviewing Officer may rule
on a stay request or petition to change
or lift a stay at any time, but, must
rule no later than 21 calendar days
from receipt.

(i) If a stay is granted, the stay shall
specify: Specific activities to be
stopped; duration of the stay; and rea-
sons for granting the stay. A stay shall
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remain in effect for 10 days after a de-
cision on the merits, unless a different
period is specified in the stay decision
document, or a Reviewing Officer
changes a stay decision pursuant to
paragraph (h)(7) of this section.

(ii) If a stay is denied, in whole or in
part, the decision document shall
specify the reasons for the denial and
any subsequent appeal rights.

(5) In deciding a stay request, a Re-
viewing Officer shall consider the fol-
lowing:

(i) Information provided by the re-
quester pursuant to paragraph
(h)(3)(iii) of this section including the
validity of any claims of injury to the
requester or the public interest.

(ii) The effect a stay decision would
have on the preservation of a meaning-
ful appeal on the merits.

(iii) Any other factors the Reviewing
Officer may consider relevant.

(6) Deciding Officers may provide Re-
viewing Officers with a response to
stay requests. A copy of any response
provided shall be sent to all parties to
the appeal.

(7) A Reviewing Officer may change a
stay decision, according to any terms
established in the stay decision itself,
or at any time during pendancy of an
appeal that circumstances support a
change of the stay.

(i) A Reviewing Officer may change a
stay decision upon petition by any
party to the appeal (including the De-
ciding Officer) at any time that cir-
cumstances support such action. A de-
cision not to change a stay decision is
not appealable.

(ii) In making any change to a stay
decision, the Reviewing Officer must
consider the criteria outlined in para-
graph (h)(5) of this section.

(iii) Petitions to change an existing
stay decision must contain an expla-
nation of how circumstances have
changed.

(8) Levels of appeal for any decision
on a stay request or change thereof are
those specified in paragraphs (f), (l),
and (o) of this section. Appellants may
choose to file a procedural appeal of a
stay decision pursuant to paragraph
(o)(4) of this section or to request a
change in a stay decision pursuant to
paragraph (h)(7) of this section, but
may not elect to pursue both options.

In appeals with multiple parties (appel-
lants and/or intervenors), once any
party invokes a procedural appeal of a
stay decision or a request to change a
stay decision, whichever occurs first,
all other parties shall be bound by that
action and cannot then pursue the al-
ternate course of action.

(9) The provisions of paragraphs (h)(1)
through (h)(8) of this section apply to
all appeals pending on July 20, 1987.

(i) Dismissal. (1) An Appellant may
withdraw an appeal at any time by no-
tifying the Deciding Officer and other
parties to the appeal in writing.

(2) A Reviewing Officer may dismiss
an appeal when:

(i) Appellant has failed to submit a
timely statement of reasons and the
notice of appeal provides an insuffi-
cient basis upon which to base a deci-
sion.

(ii) Relief desired by the Appellant
cannot be granted under existing facts
or laws.

(3) Dismissals are appealable, if a
level is available as set forth in para-
graph (f) of this section.

(j) Scope of appeal. Throughout all
levels of appeal, an Appellant and any
Intervenor shall be confined to the
issues originally raised in the appeal.
New information on the original issues
may be introduced at any level.

(k) Provision for comments. Any person
or organization may submit written
comments for the record. Such com-
ments will be considered as provided
for in paragraph (p) of this section.

(l) Intervenors. (1) At the discretion of
the Reviewing Officer, any person or
organization having an immediate in-
terest in the subject of an appeal may
intervene by submitting written infor-
mation at any level of the apppeal
process. Such intervention shall not
act to elevate the appeal to levels high-
er than available to the original Appel-
lant.

(2) In appeals involving Intervenors,
the Reviewing Officer may prescribe
special procedures to expedite the proc-
ess. The parties to the appeal will be
notified of these procedures.

(3) Appellants and Intervenors must
concurrently furnish copies of all sub-
missions to each other; otherwise, such
submissions may be removed from the
appeal record. At the discretion of the
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Reviewing Officer, Appellants may be
given time to review and comment on
initial submissions by intervenors and
vice versa.

(4) Appellants or Intervenors appeal-
ing a decision to a higher level must
furnish copies of their notice of appeal
to all other named parties to the ap-
peal.

(m) Oral presentation. Within the ap-
peal time limits established herein,
parties to an appeal may ask to give an
oral presentation. The Reviewing Offi-
cer will respond in writing to the re-
quest no later than 10 days after re-
ceiving the appeal record. If the re-
quest is granted, the Reviewing Officer
will advise the parties of who will hear
the presentation, and of the place,
time, and date. Participants may pro-
vide documentary material at the pres-
entation and, within 10 days after the
presentation, may also submit a brief
summary of their remarks.

(n) Consolidation of appeals. Multiple
appeals of the same decision, or of
similar decisions involving common
issues, facts, or law, may be consoli-
dated by the Reviewing Officer who
may then issue one appeal decision. At
the discretion of the Reviewing Officer,
the Deciding Officer may prepare one
responsive statement to multiple ap-
peals.

(o) Procedural matters. (1) Decisions
on stays and dismissals are the only
appealable procedural decisions. Such
appeals must be filed with the Deciding
Officer within 30 days of the procedural
decision. A statement of the Appel-
lant’s reasons must be included.

(2) Within 10 days of receipt, the De-
ciding Officer shall send appeals on
stays and dismissals and a response to
the Reviewing Officer for decision.

(3) Decisions on procedural matters
will be made by the Reviewing Officer
within 10 days of receipt and all parties
will be notified of the decision in writ-
ing.

(4) Appeal of decisions on procedural
matters cannot exceed the highest
level available for the initial sub-
stantive decision appealed.

(p) Appeal record. The record consists
of a distinct set of identifiable docu-
ments directly concerning the appeal,
including, but not limited to, notices of
appeal, comments, statements of rea-

sons, responsive statements, proce-
dural determinations, correspondence,
summaries of oral presentations and
related documents, appeal decisions,
and other information the Reviewing
Officer may consider necessary to
reach a decision. For a period not to
exceed 10 days following the date the
record is received by the Reviewing Of-
ficer or from the date of the oral pres-
entation, whichever is the later date,
parties may submit additional infor-
mation to the Reviewing Officer for the
record. They must concurrently send
copies to all other parties who may
within 20 days of the date they receive
such material, provide a concise re-
sponse to the Reviewing Officer. Upon
receipt of such response, the record
will be closed. The record is open for
public inspection.

(q) Request for additional information
or remand for further action. If the ap-
peal record is considered inadequate to
affirm or reverse a decision, the Re-
viewing Officer may suspend the appeal
process and request additional infor-
mation, or remand the case with in-
structions for further action.

(r) Appeal decision. An appeal decision
will be based only on the record and
should be made within 30 days of the
date the record is closed. The Appel-
lant will be notified if more time is
needed.

(s) Continuance of appeals. Provisions
of 36 CFR 211.19 will remain in effect
for appeals initially filed between June
28, 1977, and the effective date of 36
CFR 211.18. The procedures of this sec-
tion shall not apply to any decision of
a forest officer made after February 21,
1989.

[48 FR 13425, Mar. 31, 1983, as amended at 49
FR 26591, June 28, 1984; 51 FR 19831, June 3,
1986; 51 FR 41785, Nov. 19, 1986; 52 FR 23178,
June 18, 1987; 52 FR 27547, July 22, 1987; 53 FR
2493, Jan. 28, 1988; 53 FR 17033, May 13, 1988;
54 FR 3357, Jan. 23, 1989; 54 FR 6892, Feb. 15,
1989]

PART 212—ADMINISTRATION OF
THE FOREST DEVELOPMENT
TRANSPORTATION SYSTEM

Sec.
212.1 Definitions.
212.2 Forest development transportation

program.
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