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waters 25 fathoms or greater in depth, unless
the commercial tanner crab fishing season is
open in the location;

(C) The daily harvest and possession limit
is 12 male crab per person.

(4) Alaska Peninsula-Aleutian Islands Area.
(i) Shellfish may be taken for subsistence
purposes only under the authority of a sub-
sistence shellfish fishing permit issued by
the ADF&G.

(ii) The operator of a commercially li-
censed and registered shrimp fishing vessel
must obtain a subsistence fishing permit
from the ADF&G prior to subsistence shrimp
fishing during a closed commercial shrimp
fishing season or within a closed commercial
shrimp fishing district, section, or sub-
section; the permit shall specify the area and
the date the vessel operator intends to fish;
no more than 500 pounds (227 kg) of shrimp
may be in possession aboard the vessel.

(iii) The daily harvest and possession limit
is 12 male dungeness crab per person.

(iv) In the subsistence taking of king crab:
(A) The daily harvest and possession limit

is six male crab per person;
(B) All crab pots used for subsistence fish-

ing and left in saltwater unattended longer
than a two-week period shall have all bait
and bait containers removed and all doors se-
cured fully open;

(C) Crab may be taken only from June 1–
January 31.

(v) The daily harvest and possession limit
is 12 male tanner crab per person.

(5) Bering Sea Area. (i) In waters South of
60° North latitude, shellfish may be taken for
subsistence purposes only under the author-
ity of a subsistence shellfish fishing permit
issued by the ADF&G.

(ii) In that portion of the area north of the
latitude of Cape Newenham, shellfish may
only be taken by shovel, jigging gear, pots
and ring net.

(iii) The operator of a commercially li-
censed and registered shrimp fishing vessel
must obtain a subsistence fishing permit
from the ADF&G prior to subsistence shrimp
fishing during a closed commercial shrimp
fishing season or within a closed commercial
shrimp fishing district, section or sub-
section; the permit shall specify the area and
the date the vessel operator intends to fish;
no more than 500 pounds (227 kg) of shrimp
may be in possession aboard the vessel.

(iv) In waters south of 60° N. lat., the daily
harvest and possession limit is 12 male dun-
geness crab per person.

(v) In the subsistence taking of king crab:
(A) In waters south of 60° N. lat., the daily

harvest and possession limit is six male crab
per person;

(B) All crab pots used for subsistence fish-
ing and left in saltwater unattended longer
than a two-week period shall have all bait
and bait containers removed and all doors se-
cured fully open;

(C) In waters south of 60° N. lat., crab may
be taken only from June 1–January 31.

(vi) In waters south of 60° N. lat., the daily
harvest and possession limit is 12 male tan-
ner crab.

[63 FR 35380, June 29, 1998]

PART 251—LAND USES

Subpart A—Miscellaneous Land Uses

NATURAL RESOURCES CONTROL

Sec.
251.9 Management of municipal watersheds.
251.10 Prohibition of location of mining

claims within certain areas in the
Norbeck Wildlife Preserve, South Da-
kota.

251.11 Governing mining locations under the
mining laws of the United States within
that portion of the Black Hills National
Forest, State of South Dakota, des-
ignated as the Norbeck Wildlife Preserve.

251.14 Conditions, rules, and regulations to
govern exercise of timber rights reserved
in conveyance to the United States.

251.15 Conditions, rules, and regulations to
govern exercise of mineral rights re-
served in conveyances to the United
States.

RIGHTS OF GRANTORS

251.17 Grantor’s right to occupy and use
lands conveyed to the United States.

251.18 Rights-of-way reserved by the grant-
or on lands conveyed to the United
States.

251.19 Exercise of water rights reserved by
the grantor of lands conveyed to the
United States.

DESIGNATION OF AREAS

251.23 Experimental areas and research nat-
ural areas.

PETERSBURG WATERSHED

251.35 Petersburg watershed.

Subpart B—Special Uses

251.50 Scope.
251.51 Definitions.
251.52 Delegation of authority.
251.53 Authorities.
251.54 Proposal and application require-

ments and procedures.
251.55 Nature of interest.
251.56 Terms and conditions.
251.57 Rental fees.
251.58 Cost reimbursement. [Reserved]
251.59 Transfer of authorized improvements.
251.60 Termination, revocation, and suspen-

sion.
251.61 Modifications.
251.62 Acceptance.
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251.63 Reciprocity.
251.64 Renewals.
251.65 Information collection requirements.

Subpart C—Appeal of Decisions Relating
to Occupancy and Use of National
Forest System Lands

251.80 Purpose and scope.
251.81 Definitions and terminology.
251.82 Appealable decisions.
251.83 Decisions not appealable.
251.84 Obtaining notice.
251.85 Election of appeal process.
251.86 Parties.
251.87 Levels of appeal.
251.88 Filing procedures.
251.89 Time extensions.
251.90 Content of notice of appeal.
251.91 Stays.
251.92 Dismissal.
251.93 Resolution of issues.
251.94 Responsive statement.
251.95 Authority of Reviewing Officer.
251.96 Intervention.
251.97 Oral presentation.
251.98 Appeal record.
251.99 Appeal decision.
251.100 Discretionary review.
251.101 Policy in event of judicial pro-

ceedings.
251.102 Applicability and effective date.

Subpart D—Access to Non-Federal Lands

251.110 Scope and application.
251.111 Definitions.
251.112 Application requirements.
251.113 Instrument of authorization.
251.114 Criteria, terms, and conditions.

AUTHORITY: 16 U.S.C. 472, 551, 1134, 3170,
3210; 30 U.S.C. 185; and 43 U.S.C. 1740, unless
otherwise noted.

Subpart A—Miscellaneous Land
Uses

AUTHORITY: 7 U.S.C. 1011; 16 U.S.C. 518, 551,
678a; Pub. L. 76–867, 54 Stat. 1197.

NATURAL RESOURCES CONTROL

§ 251.9 Management of Municipal Wa-
tersheds.

(a) The Forest Service shall manage
National Forest watersheds that sup-
ply municipal water under multiple use
prescriptions in forest plans (36 CFR
part 219). When a municipality desires
protective actions or restrictions of use
not specified in the forest plan, within
agreements, and/or special use author-
izations, the municipality must apply

to the Forest Service for consideration
of these needs.

(b) When deemed appropriate by the
Regional Forester, requested restric-
tions and/or requirements shall be in-
corporated in the forest plan without
written agreements. Written agree-
ments with municipalities to assure
protection of water supplies are appro-
priate when requested by the munici-
pality and deemed necessary by the Re-
gional Forester. A special use author-
ization may be needed to effect these
agreements.

(c) In preparing any municipal water-
shed agreement for approval by the Re-
gional Forester or issuing special use
authorization to protect municipal
water supplies, the authorized forest
officer shall specify the types of uses, if
any, to be restricted; the nature and
extent of any restrictions; any special
land management protective measures
and/or any necesary standards and
guidelines needed to protect water
quality or quantity; and any resources
that are to be provided by the munici-
pality.

(d) A special use authorization (36
CFR 251.54) is required if the munici-
pality is to use the subject lands, re-
strict public access, or control resource
uses within the watershed. Special use
authorizations issued pursuant to this
section are subject to the same fee
waivers, conditions, and procedures ap-
plicable to all other special uses as set
forth in subpart B of this part.

(e) Any municipal wateshed manage-
ment agreements, special use author-
izations, requirements, and/or restric-
tions shall be consistent with forest
plans, or amendments and revisions
thereto.

[53 FR 27685, July 22, 1988]

§ 251.10 Prohibition of location of min-
ing claims within certain areas in
the Norbeck Wildlife Preserve,
South Dakota.

The location of mining claims in
such areas within 660 feet of any Fed-
eral, State or county road and within
such other areas where the location of
mining claims would not be in the pub-
lic interest, as may be designated by
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the Chief, Forest Service, or the Re-
gional Forester, of Forest Service Re-
gion 2, is hereby prohibited. The Direc-
tor, Bureau of Land Management, De-
partment of the Interior, shall be ad-
vised of the areas so designated and no-
tices of the boundaries of such areas
posted at conspicuous places in the
Preserve, as well as at the county
courthouses in Pennington in the cities
of Custer and Rapid City, and Custer
Counties and the post offices State of
South Dakota.

[13 FR 3676, July 1, 1948, as amended at 48 FR
31854, July 12, 1983]

§ 251.11 Governing mining locations
under the mining laws of the
United States within that portion of
the Black Hills National Forest,
State of South Dakota, designated
as the Norbeck Wildlife Preserve.

(a) Whoever locates a mining claim
within the Norbeck Wildlife Preserve
must, within 10 days after posting the
location notice upon such claim, file a
true copy of such location notice with
the Forest Supervisor of the Black
Hills National Forest at Custer, South
Dakota, and further, within 10 days
after said location notice is filed for
record pursuant to the State laws of
South Dakota, a true copy of the re-
corded location certificate must be
filed with said Forest Supervisor.

(b) All mining locators shall in all
developments and operations make all
reasonable provisions for the disposal
of tailings, dumpage, and other delete-
rious materials or substances in such
manner as to prevent obstruction, pol-
lution, or deterioration of the land,
streams, ponds, lakes, or springs, as
may be directed by the Forest Super-
visor.

(c) All slash resulting from cutting or
destruction of forest growth incident
and necessary to mining operations
must be disposed of as directed by the
Forest Supervisor.

(d) The cutting and removal of tim-
ber, except where clearing is necessary
in connection with mining operations
or to provide space for buildings or
structures used in connection with
mining operations, shall be conducted
in accordance with the marking rules
and timber sale practices applicable to
the Black Hills National Forest, and

such cutting and removal of timber
shall be as directed by the Forest Su-
pervisor.

(e) No use of the surface of a mining
claim or the resources therefrom not
reasonably required for carrying on
mining and prospecting shall be al-
lowed, except under the National For-
est rules and regulations, nor shall the
locator prevent or obstruct other occu-
pancy of the surface or use of surface
resources under authority of National
Forest Regulations, or permits issued
thereunder, if such occupancy or use is
not in conflict with mineral develop-
ments.

(f) When any road is to be built for
mining purposes upon a mining claim,
the locator must apply to the Forest
Supervisor for the applicable rules and
regulations governing the construction
and maintenance of roads within the
Black Hills National Forest, and such
road will be built in accordance with
such specifications and in such loca-
tions as the Forest Supervisor may di-
rect.

(g) In conducting mining operations
the locator, his agents, representa-
tives, or employees, or other persons
whose presence in the area or in the vi-
cinity thereof, is occasioned by such
mining operations, shall use due dili-
gence in the prevention and suppres-
sion of fires, and shall, when requested
by the Forest Supervisor, or his au-
thorized representative, be available
for service in the extinguishment and
suppression of all fires occurring with-
in the Preserve: Provided, That if such
fire does not originate through any
negligence on the part of the locator,
his agents, representatives, or employ-
ees, or other persons whose presence in
the area or in the vicinity thereof, is
occasioned by such mining operations
and does not threaten the structures,
improvements or property incident to
the mining operation, such persons
shall be paid for their services at the
current rate of pay of fire fighters em-
ployed by the United States.

(h) Nothing contained in this section
shall be construed to relieve the loca-
tor from complying with any require-
ments of the laws of the State of South
Dakota, nor from compliance with or
conformity to any requirements of any
Federal law or regulation now existing
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or which later may be enacted or pro-
mulgated, and applicable to the subject
involved in this section.

[13 FR 4792, Aug. 19, 1948, as amended at 48
FR 31854, July 12, 1983]

§ 251.14 Conditions, rules and regula-
tions to govern exercise of timber
rights reserved in conveyance to
the United States.

(a) Except as otherwise provided in
paragraphs (b) and (c) of this section,
in conveyance of lands to the United
States under authorized programs of
the Forest Service, where owners re-
serve the right to enter upon the con-
veyed lands and to cut and remove tim-
ber and timber products, said reserva-
tions shall be subject to the following
conditions, rules and regulations which
shall be expressed in and made a part
of the deed of conveyance to the United
States and such reservations shall be
exercised thereunder and in obedience
thereto:

(1) Whoever undertakes to exercise
the reserved rights, hereinafter called
operator, shall give prior written no-
tice to Forest Service and shall submit
satisfactory evidence of authority to
exercise such rights. Operator shall re-
pair, replace, or restore any improve-
ments owned by the United States or
its permittees, damaged or destroyed
by the timber operations and he shall
restore the land to a condition safe and
reasonably serviceable for authorized
programs of Forest Service.

(2) In cutting and removing timber
and timber products and in locating,
constructing and using mills, logging
roads, railroads, chutes, landings,
camps, or other improvements, no un-
necessary damage shall be done to the
air, water and soil resources, and to
young growth or to trees left standing.
All survey monuments and witness
trees shall be preserved.

(3) All trees, timber or timber prod-
ucts of species or sizes not specifically
reserved which are unnecessarily cut,
damaged, or destroyed by operator
shall be paid for at double the usual
rates charged in the locality for sales
of similar National Forest timber and
timber products.

(4) Slash and debris resulting from
the cutting, removal, or processing of
timber or timber products, or from

construction operations, shall be dis-
posed of or otherwise treated by meth-
ods acceptable to the Forest Service.
Such treatment or disposal shall com-
ply with known air and water quality
criteria and standards and include nec-
essary preparatory work such as
fireline constructing and snag falling.
The timing of log removal and pre-
paratory work shall not unnecessarily
delay slash disposal or treatment.

(5) Operator is authorized to con-
struct and maintain buildings, facili-
ties, and other improvements, includ-
ing roads needed to log the reserved
timber. Construction and maintenance
plans, designs, and location shall be ap-
proved in writing by Forest Service be-
fore construction is started.

(6) All buildings, camps, equipment,
and other structures or improvements
shall be removed from the lands within
6 months from date of completion or
abandonment of the operation, unless
relieved by Forest Service by issuance
of a special-use permit. Otherwise such
buildings, camps, equipment, and other
structures or improvements shall be-
come the property of the United
States, but this does not relieve oper-
ator of liability for the cost of removal
and restoration of the site.

(7) Nothing in this section shall be
construed to exempt operator from any
requirements of the laws of the States
in which situated; nor from compliance
with or conformity to any requirement
of any law which later may be enacted
and which otherwise would be applica-
ble.

(8) While operations are in progress,
operator, his employees, any sub-
contractors, and their employees, shall
take all reasonable and practicable ac-
tion in the prevention and suppression
of fire, and shall be available for serv-
ice in the suppression of all fires within
the reserved area. On any fire not
caused by negligence on the part of the
operator, Forest Service shall pay op-
erator at fire-fighting rates common in
the area or at prior agreed rates for
equipment or manpower furnished by
operator.

(9) Only one cutting shall be made on
any portion of the area on which tim-
ber is reserved. Forest Service may
permit the cutting of special products,
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or products the cutting of which is sea-
sonal, on any portion of the area in ad-
vance of the cutting of the chief prod-
ucts of the reserved timber. Each res-
ervation of timber shall include a spe-
cific period of time within which mate-
rial may be removed.

(10) Forest Service shall have the
right to use any road constructed
under the authority of this timber res-
ervation for any and all purposes in
connection with the protection and ad-
ministration of the National Forest.

(11) Operator shall take all reason-
able precautions to prevent pollution
of the air, soil, and water, in operation
hereunder.

(12) All activities by operator in the
reserved area shall be conducted in a
safe, orderly, and workmanlike man-
ner.

(13) For the protection of
streamcourses, the following measures
shall be observed by operator: Culverts
or bridges will be required on tem-
porary roads at all points where it is
necessary to cross streamcourses. Such
facilities shall be of sufficient size and
design to provide unobstructed flow of
water. Equipment will not be operated
in streamcourses except at designated
crossings and as essential to construc-
tion or removal of culverts and bridges.
Any stream that is temporarily di-
verted must be restored to the natural
course as soon as practicable, and in
any event prior to a major runoff sea-
son.

(14) Operator shall perform currently
as weather and soil conditions permit,
the following erosion control work on
portions of the reserved area where log-
ging is in progress or has been com-
pleted: Construct cross-ditches and
water-spreading ditches where staked
or otherwise marked on the ground by
Forest Service; after a temporary road
has served operator’s purpose, operator
shall remove culverts and bridges,
eliminate ditches, out-slope and cross-
drain roadbed and remove ruts and
berms to the extent necessary to sta-
bilize fills and otherwise minimize ero-
sion; operator shall avoid felling into,
yarding in, or crossing natural mead-
ows; and operations will not take place
when soil and water conditions are
such that excessive damage will result.

(b) The conditions, rules and regula-
tions set forth in paragraphs (a)(1)
through (14) of this section shall not
apply to reservations contained in con-
veyances of land to the United States
under the Act of March 3, 1925, as
amended (43 Stat. 1133, 64 Stat. 82, 16
U.S.C. 555).

(c) In cases where a State, or an
agency, or a political subdivision
thereof, reserves timber rights for the
cutting and removal of timber and tim-
ber products, in the conveyance of land
to the United States under authorized
programs of the Forest Service and
there are provisions in the laws of such
State or in conditions, rules and regu-
lations promulgated by such State,
agency or political subdivision thereof,
which the Chief, Forest Service, deter-
mines are adequate to protect the in-
terest of the United States in the event
of the exercise of such reservation, the
Chief, Forest Service, is hereby author-
ized, in his discretion, to subject the
exercise of the reservation to such
statutory provisions or such condi-
tions, rules, and regulations in lieu of
the the conditions, rules and regula-
tions set forth in paragraphs (a) (1)
through (14) of this section. In that
event, such statutory provisions or
such conditions, rules and regulations
shall be expressed in and made a part
of the deed of conveyance to the United
States and the reservation shall be ex-
ercised thereunder and in obedience
thereto.

All regulations heretofore issued by
the Secretary of Agriculture to govern
the exercise of timber rights reserved
in conveyance of lands to the United
States under authorized programs of
Forest Service shall continue to be ef-
fective in the cases to which they are
applicable, but are hereby superseded
as to timber rights hereafter reserved
in conveyances under such programs.

[35 FR 5401, Apr. 1, 1970]

§ 251.15 Conditions, rules and regula-
tions to govern exercise of mineral
rights reserved in conveyances to
the United States.

(a) Except as otherwise provided in
paragraphs (b) and (c) of this section,
in conveyances of lands to the United
States under authorized programs of
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the Forest Service, where owners re-
serve the right to enter upon the con-
veyed lands and to prospect for, mine
and remove minerals, oil, gas, or other
inorganic substances, said reservations
shall be subject to the following condi-
tions, rules and regulations which shall
be expressed in and made a part of the
deed of conveyance to the United
States and such reservations shall be
exercised thereunder and in obedience
thereto:

(1) Whoever undertakes to exercise
the reserved rights shall give prior
written notice to the Forest Service
and shall submit satisfactory evidence
of authority to exercise such rights.
Only so much of the surface of the
lands shall be occupied, used, or dis-
turbed as is necessary in bona fide
prospecting for, drilling, mining (in-
cluding the milling or concentration of
ores), and removal of the reserved min-
erals, oil, gas, or other inorganic sub-
stances.

(2)(i) None of the lands in which min-
erals are reserved shall be so used, oc-
cupied, or disturbed as to preclude
their full use for authorized programs
of the Forest Service until the record
owner of the reserved rights, or the
successors, assigns, or lessees thereof,
shall have applied for and received a
permit authorizing such use, occu-
pancy, or disturbance of those specifi-
cally described parts of the lands as
may reasonably be necessary to exer-
cise of the reserved rights.

(ii) Said permit shall be issued upon
agreement as to conditions necessary
to protect the interest of the United
States including such conditions
deemed necessary to provide for the
safety of the public and other users of
the land, and upon initial payment of
the annual fee, which shall be at the
rate of $2 per acre or fraction of acre
included in the permit.

(iii) The permit shall also provide
that the record owner of the reserved
right or the successors, assigns, or les-
sees thereof, will repair or replace any
improvements damaged or destroyed
by the mining operations and restore
the land to a condition safe and reason-
ably serviceable for authorized pro-
grams of the Forest Service, and shall
provide for a bond in sufficient amount
as determined necessary by the Forest

Service to guarantee such repair, re-
placement or restoration.

(iv) Failure to comply with the terms
and conditions of the aforesaid permit
shall be cause for termination of all
rights to use, occupy, or disturb the
surface of the lands covered thereby,
but in event of such termination a new
permit shall be issued upon application
when the causes for termination of the
preceding permit have been satisfac-
torily remedied and the United States
reimbursed for any resultant damage
to it.

(3) All structures, other improve-
ments, and materials shall be removed
from the lands within one year after
date of termination of the aforemen-
tioned permit. Should the holder of the
permit fail to do so within the specified
time, the Forest Service may remove,
destroy or otherwise dispose of said
structures, other improvements, and
materials at the permittee’s expense,
or in lieu thereof, may upon written
notice to the permittee, assume title
thereto in the name of the United
States.

(4) Timber and/or young growth cut
or destroyed in connection with exer-
cise of the reserved right shall be paid
for at rates determined by the Forest
Service to be fair and equitable for
comparable timber and/or young
growth in the locality. All slash result-
ing from cutting or destruction of tim-
ber or young growth shall be disposed
of as required by the Forest Service.

(5) In the prospecting for, mining,
and removal of reserved minerals, oil,
gas, or other inorganic substances all
reasonable provisions shall be made for
the disposal of tailings, dumpage, and
other deleterious materials or sub-
stances in such manner as to prevent
obstruction, pollution, or deterioration
of water resources.

(6) Nothing herein contained shall be
construed to exempt operators or the
mining operations from any require-
ments of applicable State laws nor
from compliance with or conformity to
any requirement of any law which later
may be enacted and which otherwise
would be applicable.

(7) While any activities and/or oper-
ations incident to the exercise of the
reserved rights are in progress, the op-
erators, contractors, subcontractors,

VerDate 11<MAY>2000 11:51 Jul 17, 2000 Jkt 190130 PO 00000 Frm 00300 Fmt 8010 Sfmt 8010 Y:\SGML\190130T.XXX pfrm07 PsN: 190130T



301

Forest Service, USDA § 251.17

and any employees thereof shall use
due diligence in the prevention and
suppression of fires, and shall comply
with all rules and regulations applica-
ble to the land.

(b) The conditions, rules and regula-
tions set forth in paragraphs (a) (1)
through (7) of this section shall not
apply to reservations contained in con-
veyances of lands to the United States
under the Act of March 3, 1925, as
amended (43 Stat. 1133, 64 Stat. 82; 16
U.S.C. 555).

(c) In cases where a State, or an
agency, or a political subdivision
thereof, reserves minerals, oil, gas, or
other inorganic substances, in the con-
veyance of land to the United States
under authorized programs of the For-
est Service and there are provisions in
the laws of such State or in conditions,
rules and regulations promulgated by
such State, agency or political subdivi-
sion thereof, which the Chief, Forest
Service, determines are adequate to
protect the interest of the United
States in the event of the exercise of
such reservation, the Chief, Forest
Service, is hereby authorized, in his
discretion, to subject the exercise of
the reservation to such statuatory pro-
visions or such conditions, rules and
regulations in lieu of the conditions,
rules and regulations set forth in para-
graphs (a) (1) through (7) of this sec-
tion. In that event, such statuatory
provisions or such conditions, rules and
regulations shall be expressed in and
made a part of the deed of conveyance
to the United States and the reserva-
tion shall be exercised thereunder and
in obedience thereto.

All regulations heretofore issued by
the Secretary of Agriculture to govern
the exercise of mineral rights reserved
in conveyances of lands to the United
States under authorized programs of
the Forest Service shall continue to be
effective in the cases to which they are
applicable, but are hereby superseded
as to mineral rights hereafter reserved
in conveyances under such programs.

[28 FR 4440, May 3, 1963]

RIGHTS OF GRANTORS

§ 251.17 Grantor’s right to occupy and
use lands conveyed to the United
States.

Except as otherwise provided in para-
graph (h) of this section, in convey-
ances of lands to the United States
under authorized programs of the For-
est Service, where owners reserve the
right to occupy and use the land for
the purposes of residence, agriculture,
industry, or commerce, said reserva-
tions shall be subject to the following
conditions, rules and regulations which
shall be expressed in and made a part
of the deed of conveyance to the United
States and such reservations shall be
exercised thereunder and in obedience
thereto:

(a) Except when provided otherwise
by statute, the reservation so created
shall not be assigned, used, or occupied
by anyone other than the grantor with-
out the consent of the United States.

(b) All reasonable precautions shall
be taken by the grantor and all persons
acting for or claiming under him to
prevent and suppress forest fires upon
or threatening the premises or other
adjacent lands of the United States,
and any person failing to comply with
this requirement shall be responsible
for any damages sustained by the
United States by reason thereof.

(c) The premises shall not be used or
permitted to be used, without the writ-
ten consent of the United States, for
any purpose or purposes other than
those specified in the instrument cre-
ating the reservation.

(d) The grantor and all persons act-
ing for or claiming under him shall
maintain the premises and all build-
ings and structures thereon in proper
repair and sanitation and shall comply
with the National Forest laws and reg-
ulations and the laws and lawful orders
of the State in which the premises are
located.

(e) Except when provided otherwise
by statute, the reservation shall termi-
nate: (1) Upon the expiration of the pe-
riod named in the deed; (2) upon failure
for a period of more than one calendar
year to use and occupy the premises for
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the purposes named in the deed; (3) by
use and occupancy for unlawful pur-
poses or for purposes other than those
specified in the deed; and (4) by vol-
untary written relinquishment by the
owner.

(f) Upon the termination of the res-
ervation the owners of personal prop-
erty remaining on the premises shall
remove same within a period of three
months, and all such property not so
removed shall become the property of
the United States except that when
such removal is prevented by condi-
tions beyond the control of the owners
the period shall be extended in writing
by the Forest Service to allow a rea-
sonable time for said removal, but in
no event longer than one year.

(g) The said reservation shall be sub-
ject to rights-of-way for the use of the
United States or its permittees, upon,
across, or through the said land, as
may hereafter be required for the erec-
tion, construction, maintenance and
operation of public utility systems
over all or parts thereof, or for the con-
struction and maintenance of any im-
provements necessary for the good ad-
ministration and protection of the Na-
tional Forests, and shall be subject to
the right of officials or employees of
the Forest Service to inspect the prem-
ises, or any part thereof, at all reason-
able times and as often as deemed nec-
essary in the performance of official
duties in respect to the premises.

(h) The conditions, rules, and regula-
tions set forth in paragraphs (a)
through (g) of this section shall not
apply to reservations contained in con-
veyances of lands to the United States
under the Act of March 3, 1925, as
amended (43 Stat. 1133, 64 Stat. 82; 16
U.S.C. 555).

[33 FR 11452, Aug. 13, 1968, as amended at 36
FR 156, Jan. 6, 1971]

§ 251.18 Rights-of-way reserved by the
grantor on lands conveyed to the
United States.

This section governs the use, occu-
pancy, and operation of rights-of-way
reserved by a grantor of lands to the
United States.

(a) Brush and refuse resulting from
the exercise of the right-of-way res-
ervation shall be disposed of to the sat-

isfaction of the Forest Officer in
charge.

(b) Timber cut and destroyed in the
exercise of the right-of-way reservation
shall be paid for at rates to be pre-
scribed by the Forest Officer in charge,
which rates shall be the usual stump-
age prices charged in the locality in
sales of national forest timber of the
same kind or species; for injury to tim-
ber, second growth, and reproduction,
the amount of actual damage shall be
ascertained by the Forest Supervisor
according to the rules applicable in
such cases.

(c) All improvements built or main-
tained upon the right-of-way shall be
kept in an orderly, safe and sanitary
condition. Failure to maintain such
conditions shall be cause for the termi-
nation of the reservation after 30 days’
notice in writing to the occupant or
user that unsatisfactory conditions
exist and that the Department intends
to terminate all rights under the res-
ervation unless such conditions are
forthwith corrected to the satisfaction
of the Regional Forester.

(d) Upon the abandonment of a re-
served right-of-way, either by formal
release, by termination, or by non-use
for a period of one calendar year, all
improvements thereon not the prop-
erty of the United States shall be re-
moved therefrom within three months
from the date of the abandonment, oth-
erwise such improvements shall vest in
and become the property of the United
States.

(e) All reasonable precautions to pre-
vent and suppress forest fires shall be
taken by the grantor and all persons
acting for or claiming under him; suit-
able crossings shall be constructed by
grantor and/or said persons where the
reserved right-of-way intersects exist-
ing roads and trails; borrow pits shall
not be opened outside of the immediate
graded section except under a special
use permit from the Forest Supervisor.

(f) Officers of the Forest Service shall
have free ingress and egress on and
over the reserved rights-of-way for all
purposes necessary and incidental to
the protection and administration of
the national forest.

[3 FR 1953, Aug. 9, 1938]
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§ 251.19 Exercise of water rights re-
served by the grantor of lands con-
veyed to the United States.

This section governs the exercise of
water and related rights reserved by
the grantor of lands conveyed to the
United States under the provisions of
the act of March 1, 1911 (36 Stat. 961).

(a) All reasonable precautions shall
be taken by the grantor and all persons
acting for or claiming under him to
prevent and suppress forest fires upon
or threatening the premises or other
adjacent lands of the United States,
and any person failing to comply with
this requirement shall be responsible
for any damages sustained by the
United States by reason thereof.

(b) All slash and debris resulting
from the cutting and removal of timber
shall be disposed of as directed by the
Forest Officer in charge.

(c) Flowage and reservoir areas shall
be cleared of timber and debris, in a
manner satisfactory to the Forest Su-
pervisor, or in accordance with a spe-
cial agreement approved by him. Tim-
ber cut and destroyed in the exercise of
the reserved rights shall be paid for at
rates to be prescribed by the Forest Of-
ficer in charge, which rates shall be the
usual stumpage price charged in the lo-
cality.

(d) The water surface created shall be
open to the Forest Service and its per-
mittees when such use does not inter-
fere with the original purpose of the
development.

(e) The water surface shall be open to
fishing by the public in accordance
with State laws when such use does not
interfere with the original purpose of
the development.

(f) Plans for dams and supplemental
structures, impounding or controlling
more than 10 acre-feet of water or with
a head in excess of 6 feet, shall be ap-
proved by the Regional Engineer of the
Forest Service before construction
shall begin.

[3 FR 1953, Aug. 9, 1938]

DESIGNATION OF AREAS

§ 251.23 Experimental areas and re-
search natural areas.

The Chief of the Forest Service shall
establish and permanently record a se-
ries of areas on National Forest land to

be known as experimental forests or
experimental ranges, sufficient in num-
ber and size to provide adequately for
the research necessary to serve as a
basis for the management of forest and
range land in each forest region. Also,
when appropriate, the Chief shall es-
tablish a series of research natural
areas, sufficient in number and size to
illustrate adequately or typify for re-
search or educational purposes, the im-
portant forest and range types in each
forest region, as well as other plant
communities that have special or
unique characteristics of scientific in-
terest and importance. Research Nat-
ural Areas will be retained in a virgin
or unmodified condition except where
measures are required to maintain a
plant community which the area is in-
tended to represent. Within areas des-
ignated by this regulation, occupancy
under a special-use permit shall not be
allowed, nor the construction of perma-
nent improvements permitted except
improvements required in connection
with their experimental use, unless au-
thorized by the Chief of the Forest
Service.

[31 FR 5072, Mar. 29, 1966]

PETERSBURG WATERSHED

§ 251.35 Petersburg watershed.
(a) Except as authorized in para-

graphs (b) and (c), access to lands with-
in the Petersburg watershed, Tongass
National Forest, as described in the
Act of October 17, 1940 (54 Stat. 1197), is
prohibited.

(b) Access to lands within the Peters-
burg watershed is hereby authorized,
without further written approval, for
the following routine purposes:

(1) The discharge of official duties re-
lated to management of the Tongass
National Forest by Federal employees,
holders of Forest Service contracts, or
Forest Service agents;

(2) The operation, maintenance, and
improvement of the municipal water
system by Federal and State officials
and employees of the city of Peters-
burg; and

(3) Public recreational use of the
Raven’s Roost Trail for access to and
from the Raven’s Roost public recre-
ation cabin and the Alpine Recreation
Area.

VerDate 11<MAY>2000 11:51 Jul 17, 2000 Jkt 190130 PO 00000 Frm 00303 Fmt 8010 Sfmt 8010 Y:\SGML\190130T.XXX pfrm07 PsN: 190130T



304

36 CFR Ch. II (7–1–00 Edition)§ 251.50

(c) Any person who wishes to enter
upon the lands within the watershed
for purposes other than those listed in
paragraph (b) must obtain a permit
that has been signed by the appropriate
city official and countersigned by the
District Ranger.

(d) Unauthorized entrance upon lands
within the watershed is subject to pun-
ishment as provided in 36 CFR 261.1b.

(e) The Forest Supervisor of the
Stikine Area of the Tongass National
Forest may authorize the removal of
timber from the watershed under the
regulations governing disposal of Na-
tional Forest timber (36 CFR part 223).
In any removal of timber from the wa-
tershed, the Forest Supervisor shall
provide adequate safeguards for the
protection of the Petersburg municipal
water supply.

[53 FR 26595, July 14, 1988]

Subpart B—Special Uses

AUTHORITY: 16 U.S.C. 472, 497b, 551, 1134,
3210; 30 U.S.C. 185; 43 U.S.C. 1740, 1761–1771.

SOURCE: 45 FR 38327, June 6, 1980, unless
otherwise noted.

§ 251.50 Scope.
(a) All uses of National Forest Sys-

tem lands, improvements, and re-
sources, except those provided for in
the regulations governing the disposal
of timber (part 223) and minerals (part
228) and the grazing of livestock (part
222), are designated ‘‘special uses.’’ Be-
fore engaging in a special use, persons
or entities must submit an application
to an authorized officer and must ob-
tain a special use authorization from
the authorized officer unless that re-
quirement is waived by paragraph (c) of
this section.

(b) Nothing in this section prohibits
the temporary occupancy of National
Forest System land for the protection
of life or property in emergencies, if a
special use authorization for such use
is obtained at the earliest opportunity.

(c) A special use authorization is not
required for noncommercial rec-
reational activities such as camping,
picnicking, hiking, fishing, hunting,
horseback riding, and boating, as well
as noncommercial activities involving
the expression of views such as assem-

blies, meetings, demonstrations, and
parades, except for:

(1) Authorization of such use is re-
quired by an order issued pursuant to
36 CFR 261.50;

(2) Authorization of such use is re-
quired by a regulation issued pursuant
to 36 CFR 261.70;

(3) Noncommercial group uses as de-
fined in § 251.51 of this subpart.

(d) Unless otherwise required by
order issued under § 261.50 or by regula-
tion issued under § 261.70 of this chap-
ter, the use of existing forest develop-
ment roads and trails does not require
a special-use authorization; however,
any such use is subject to compliance
with all Federal and State laws gov-
erning the roads or trails to be used.

[45 FR 38327, June 6, 1980, as amended at 49
FR 25449, June 21, 1984; 53 FR 16549, May 10,
1988; 60 FR 45293, Aug. 30, 1995]

§ 251.51 Definitions.
Applicant—any individual, partner-

ship, corporation, association, or other
business entity, and any Federal, State
or governmental entity or agency
which applies for a special use author-
ization.

Authorized officer—any employee of
the Forest Service to whom has been
delegated the authority to perform the
duties described in this part.

Chief—the Chief of the Forest Serv-
ice.

Commercial use or activity—any use or
activity on National Forest System
lands (a) where an entry or participa-
tion fee is charged, or (b) where the pri-
mary purpose is the sale of a good or
service, and in either case, regardless
of whether the use or activity is in-
tended to produce a profit.

Easement—a type of special use au-
thorization (usually granted for linear
rights-of-way) that is utilized in those
situations where a conveyance of a lim-
ited and transferable interest in Na-
tional Forest System land is necessary
or desirable to serve or facilitate au-
thorized long-term uses, and that may
be compensable according to its terms.

Group use—an activity conducted on
National Forest System lands that in-
volves a group of 75 or more people, ei-
ther as participants or spectators.

Holder—any applicant who has re-
ceived a special use authorization.
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Lease—a type of special use author-
ization (usually granted for uses other
than linear rights-of-way) that is used
when substantial capital investment is
required and when conveyance of a con-
ditional and transferable interest in
National Forest System lands is nec-
essary or desirable to serve or facili-
tate authorized long-term uses, and
that may be revocable and compen-
sable according to its terms.

National Forest System land—all lands,
waters, or interests therein adminis-
tered by the Forest Service.

NEPA procedures—the rules, policies,
and procedures governing agency com-
pliance with the National Environ-
mental Policy Act set forth in 50 CFR
parts 1500–1508, 7 CFR part 1b, Forest
Service Manual Chapter 1950, and For-
est Service Handbook 1909.15.

Noncommercial use or activity—any use
or activity that does not involve a
commercial use or activity as defined
in this section.

Permit—a special use authorization
which provides permission, without
conveying an interest in land, to oc-
cupy and use National Forest System
land or facilities for specified purposes,
and which is both revocable and ter-
minable.

Revocation—the cessation of a special
use authorization by action of an au-
thorized officer before the end of the
specified period of occupancy or use for
reasons set forth in § 251.60(a)(1)(i),
(a)(2)(i), (g), and (h) of this subpart.

Right-of-way—land authorized to be
used or occupied for the construction,
operation, maintenance and termi-
nation of a project or facility passing
over, upon, under or through such land.

Secretary—the Secretary of Agri-
culture.

Ski area—a site and attendant facili-
ties expressly developed to accommo-
date alpine or nordic skiing and from
which the preponderance of revenue is
generated by the sale of lift tickets and
fees for ski rentals, for skiing instruc-
tion and trail passes for the use of per-
mittee-maintained ski trails. A ski
area may also include ancillary facili-
ties directly related to the operation
and support of skiing activities.

Sound business management prin-
ciples—a phrase that refers to accepted
industry practices or methods of estab-

lishing fees and charges that are used
or applied by the Forest Service to help
establish the appropriate charge for a
special use. Examples of such practices
and methods include, but are not lim-
ited to, appraisals, fee schedules, com-
petitive bidding, negotiation of fees,
and application of other economic fac-
tors, such as cost efficiency, supply and
demand, and administrative costs.

Special use authorization—a permit,
term permit, lease, or easement which
allows occupancy, use, rights, or privi-
leges of National Forest System land.

Suspension—a temporary revocation
of a special use authorization.

Termination—the cessation of a spe-
cial use authorization by operation of
law or by operation of a fixed or
agreed-upon condition, event, or time
as specified in an authorization with-
out the necessity for any decision or
action by the authorized officer; for ex-
ample, expiration of the authorized
term or transfer of the authorized im-
provement to another party.

Term permit—a special use authoriza-
tion to occupy and use National Forest
System land, other than rights-of-way
under § 251.53(l) of this part, for a speci-
fied period which is both revocable and
compensable according to its terms.

[45 FR 38327, June 6, 1980, as amended at 49
FR 25449, June 21, 1984; 53 FR 16550, May 10,
1988; 54 FR 22593, May 25, 1989; 60 FR 45293,
Aug. 30, 1995; 60 FR 54409, Oct. 23, 1995; 63 FR
65964, Nov. 30, 1998]

§ 251.52 Delegation of authority.
Special use authorizations shall be

issued, granted, amended, renewed, sus-
pended, terminated, or revoked by the
Chief, or through delegation, by the
Regional Forester, Forest Supervisor,
District Ranger or other forest officer,
and shall be in such form and contain
such terms, stipulations, conditions,
and agreements as may be required by
the regulations of the Secretary and
the instructions of the Chief (7 CFR
2.60; 36 CFR part 200, subpart B).

§ 251.53 Authorities.
Subject to any limitations contained

in applicable statutes, the Chief of the
Forest Service, or other Agency offi-
cial to whom such authority is dele-
gated, may issue special use authoriza-
tions for National Forest System land
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under the authorities cited and for the
types of use specified in this section as
follows:

(a) Permits governing occupancy and
use, including group events and dis-
tribution of noncommercial printed
materials, under the act of June 4, 1897,
30 Stat. 35 (16 U.S.C. 551);

(b) Leases under the Act of February
28, 1899, 30 Stat. 908 (16 U.S.C. 495) for
public sanitariums or hotels near or
adjacent to mineral springs;

(c) Permits under the Act of June 8,
1906, 34 Stat. 225 (16 U.S.C. 431, et seq.),
for the examination of ruins, the exca-
vation of archaeological sites, and the
gathering of objects of antiquity in
conformity with the rules and regula-
tions prescribed by the Secretaries of
the Interior, Agriculture, and War, De-
cember 28, 1906 (43 CFR part 3);

(d) Term permits under the Act of
March 4, 1915, 38 Stat. 1101, as amended,
70 Stat. 708 (16 U.S.C. 497) for periods
not over 30 years and (1) for not over 80
acres for (i) hotels, resorts, and other
structures and facilities for recreation,
public convenience, or safety; (ii) in-
dustrial or commercial purposes, and
(iii) education or public activities; and
(2) for not over 5 acres for summer
homes and stores;

(e) Easements for rights-of-way for
pipeline purposes for the transpor-
tation of oil and gas and products
thereof where no Federal land other
than National Forest System land is
required, and permits for the tem-
porary use of additional National For-
est System land necessary for con-
struction, operation, maintenance or
termination of a pipeline or to protect
the natural environment or the public
safety under section 28 of the Mineral
Leasing Act of 1920, 41 Stat. 449, as
amended, (30 U.S.C. 185);

(f) Permits, term permits, and ease-
ments in the National Grasslands and
other lands acquired or administered
under title III, Act of July 22, 1937, 50
Stat. 525, as amended, (7 U.S.C. 1011(d));

(g) Permits under section 7 of the Act
of April 24, 1950, 64 Stat. 84 (16 U.S.C.
580d) for periods not over 30 years for
the use of structures or improvements
under the administrative control of the
Forest Service and land used in connec-
tion therewith;

(h) Permits, term permits, leases, or
easements as authorized by the Act of
September 3, 1954, 68 Stat. 1146 (43
U.S.C. 931c, 931d), to States, counties,
cities, towns, townships, municipal
corporations, or other public agencies
for periods not over 30 years, at prices
representing the fair market value,
fixed by the Chief, through appraisal
for the purpose of constructing and
maintaining on such lands public build-
ings or other public works;

(i) Permits under the Wilderness Act
of September 3, 1964, 78 Stat. 890 (16
U.S.C. 1131–1136) for temporary struc-
tures and commercial services and for
access to valid mining claims or other
valid occupancies and to surrounded
State or private land within designated
wilderness (see part 293 of this chap-
ter);

(j) Temporary or permanent ease-
ments under the Act of October 13, 1964,
78 Stat. 1089 (16 U.S.C. 532–538) for road
rights-of-way over lands and interests
in land administered by the Forest
Service (see § 212.10 of this chapter);

(k) Permits under the Land and
Water Conservation Fund Act of Sep-
tember 3, 1964, 78 Stat. 897, as amended
(16 U.S.C. 4601–6a(c)), for recreation
events and other specialized recreation
uses;

(l) Permits, leases and easements
under the Federal Land Policy and
Management Act of 1976, 90 Stat. 2776
(43 U.S.C. 1761–1771) for rights-of-way
for:

(1) Reservoirs, canals, ditches,
flumes, laterals, pipes, pipelines, tun-
nels, and other facilities and systems
for the impoundment, storage, trans-
portation, or distribution of water;

(2) Pipelines and other systems for
the transportation or distribution of
liquids and gases, other than water and
other than oil, natural gas, synthetic
liquid or gaseous fuels, or any refined
product produced therefrom, and for
storage and terminal facilities in con-
nection therewith;

(3) Pipelines, slurry and emulsion
systems, and conveyor belts for trans-
portation and distribution of solid ma-
terials, and facilities for the storage of
such materials in connection there-
with;
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(4) Systems and related facilities for
generation, transmission, and distribu-
tion of electric energy, except that the
applicant, in addition to obtaining a
Forest Service special use authoriza-
tion, shall also comply with all appli-
cable requirements of the Federal En-
ergy Regulatory Commission under the
Federal Power Act of 1935, as amended,
49 Stat. 838 (16 U.S.C. 791a, et seq.);

(5) Systems for transmission or re-
ception of radio, television, telephone,
telegraph, and other electronic signals
and other means of communication;

(6) Roads, trails, highways, railroads,
canals, tunnels, tramways, airways,
livestock driveways, or other means of
transportation except where such fa-
cilities are constructed and maintained
in connection with commercial recre-
ation facilities;

(7) Such other necessary transpor-
tation or other systems or facilities
which are in the public interest and
which require rights-of-way over, upon,
under, or through National Forest Sys-
tem lands; and

(8) Any Federal department or agen-
cy for pipeline purposes for the trans-
portation of oil, natural gas, synthetic
liquid or gaseous fuels, or any product
produced therefrom;

(m) Permits under the Archae-
ological Resources Protection Act of
1979, 93 Stat. 721 (16 U.S.C. 470aa).

(n) Operation of nordic and alpine ski
areas and facilities for up to 40 years
and encompassing such acreage as the
Forest Officer determines sufficient
and appropriate as authorized by the
National Forest Ski Area Permit Act
of 1986 (16 U.S.C. 497b).

[45 FR 38327, June 6, 1980; 45 FR 43167, June
26, 1980, as amended at 49 FR 25449, June 21,
1984; 53 FR 16550, May 10, 1988; 54 FR 22594,
May 25, 1989]

§ 251.54 Proposal and application re-
quirements and procedures.

(a) Early notice. When an individual
or entity proposes to occupy and use
National Forest System lands, the pro-
ponent is required to contact the For-
est Service office(s) responsible for the
management of the affected land as
early as possible in advance of the pro-
posed use.

(b) Filing proposals. Proposals for spe-
cial uses must be filed in writing with

or presented orally to the District
Ranger or Forest Supervisor having ju-
risdiction over the affected land (§ 200.2
of this chapter), except as follows:

(1) Proposals for projects on lands
under the jurisdiction of two or more
administrative units of the Forest
Service may be filed at the most con-
venient Forest Service office having ju-
risdiction over part of the project, and
the proponent will be notified where to
direct subsequent communications;

(2) Proposals for cost-share and other
road easements to be issued under
§ 251.53(j) must be filed in accordance
with regulations in § 212.10(c) and (d) of
this chapter; and

(3) Proposals for oil and gas pipeline
rights-of-way crossing Federal lands
under the jurisdiction of two or more
Federal agencies must be filed with the
State Office, Bureau of Land Manage-
ment, pursuant to regulations at 43
CFR part 2882.

(c) Rights of proponents. A proposal to
obtain a special use authorization does
not grant any right or privilege to use
National Forest System lands. Rights
or privileges to occupy and use Na-
tional Forest System lands under this
subpart are conveyed only through
issuance of a special use authorization.

(d) Proposal content—(1) Proponent
identification. Any proponent for a spe-
cial use authorization must provide the
proponent’s name and mailing address,
and, if the proponent is not an indi-
vidual, the name and address of the
proponent’s agent who is authorized to
receive notice of actions pertaining to
the proposal.

(2) Required information—(i) Non-
commercial group uses. Paragraphs (d)(3)
through (d)(5) of this section do not
apply to proposals for noncommercial
group uses. A proponent for non-
commercial group uses shall provide
the following:

(A) A description of the proposed ac-
tivity;

(B) The location and a description of
the National Forest System lands and
facilities the proponent would like to
use;

(C) The estimated number of partici-
pants and spectators;

(D) The starting and ending time and
date of the proposed activity; and
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(E) The name of the person or per-
sons 21 years of age or older who will
sign a special use authorization on be-
half of the proponent.

(ii) All other special uses. At a min-
imum, proposals for special uses other
than noncommercial group uses must
include the information contained in
paragraphs (d)(3) through (d)(5) of this
section. In addition, if requested by an
authorized officer, a proponent in one
of the following categories must fur-
nish the information specified for that
category:

(A) If the proponent is a State or
local government agency: a copy of the
authorization under which the proposal
is made;

(B) If the proponent is a public cor-
poration: the statute or other author-
ity under which it was organized;

(C) If the proponent is a Federal Gov-
ernment agency: the title of the agency
official delegated the authority to file
the proposal;

(D) If the proponent is a private cor-
poration:

(1) Evidence of incorporation and its
current good standing;

(2) If reasonably obtainable by the
proponent, the name and address of
each shareholder owning three percent
or more of the shares, together with
the number and percentage of any class
of voting shares of the entity which
such shareholder is authorized to vote;

(3) The name and address of each af-
filiate of the entity;

(4) In the case of an affiliate which is
controlled by the entity, the number of
shares and the percentage of any class
of voting stock of the affiliate that the
entity owns either directly or indi-
rectly; or

(5) In the case of an affiliate which
controls that entity, the number of
shares and the percentage of any class
of voting stock of that entity owned,
either directly or indirectly by the af-
filiate; or

(E) If the proponent is a partnership,
association, or other unincorporated
entity: a certified copy of the partner-
ship agreement or other similar docu-
ment, if any, creating the entity, or a
certificate of good standing under the
laws of the State.

(3) Technical and financial capability.
The proponent is required to provide

sufficient evidence to satisfy the au-
thorized officer that the proponent has,
or prior to commencement of construc-
tion will have, the technical and finan-
cial capability to construct, operate,
maintain, and terminate the project
for which an authorization is re-
quested, and the proponent is other-
wise acceptable.

(4) Project description. Except for re-
quests for planning permits for a major
development, a proponent must provide
a project description, including maps
and appropriate resource information,
in sufficient detail to enable the au-
thorized officer to determine the feasi-
bility of a proposed project or activity,
any benefits to be provided to the pub-
lic, the safety of the proposal, the
lands to be occupied or used, the terms
and conditions to be included, and the
proposal’s compliance with applicable
laws, regulations, and orders.

(5) Additional information. The author-
ized officer may require any other in-
formation and data necessary to deter-
mine feasibility of a project or activity
proposed; compliance with applicable
laws, regulations, and orders; compli-
ance with requirements for associated
clearances, certificates, permits, or li-
censes; and suitable terms and condi-
tions to be included in the authoriza-
tion. The authorized officer shall make
requests for any additional information
in writing.

(e) Pre-application actions. (1) Initial
screening. Upon receipt of a request for
any proposed use other than for non-
commercial group use, the authorized
officer shall screen the proposal to en-
sure that the use meets the following
minimum requirements applicable to
all special uses:

(i) The proposed use is consistent
with the laws, regulations, orders, and
policies establishing or governing Na-
tional Forest System lands, with other
applicable Federal law, and with appli-
cable State and local health and sani-
tation laws.

(ii) The proposed use is consistent or
can be made consistent with standards
and guidelines in the applicable forest
land and resource management plan
prepared under the National Forest
Management Act and 36 CFR part 219.
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(iii) The proposed use will not pose a
serious or substantial risk to public
health or safety.

(iv) The proposed use will not create
an exclusive or perpetual right of use
or occupancy.

(v) The proposed use will not unrea-
sonably conflict or interfere with ad-
ministrative use by the Forest Service,
other scheduled or authorized existing
uses of the National Forest System, or
use of adjacent non-National Forest
System lands.

(vi) The proponent does not have any
delinquent debt owed to the Forest
Service under terms and conditions of
a prior or existing authorization, un-
less such debt results from a decision
on an administrative appeal or from a
fee review and the proponent is current
with the payment schedule.

(vii) The proposed use does not in-
volve gambling or providing of sexually
oriented commercial services, even if
permitted under State law.

(viii) The proposed use does not in-
volve military or paramilitary training
or exercises by private organizations or
individuals, unless such training or ex-
ercises are federally funded.

(ix) The proposed use does not in-
volve disposal of solid waste or disposal
of radioactive or other hazardous sub-
stances.

(2) Results of initial screening. Any
proposed use other than a noncommer-
cial group use that does not meet all of
the minimum requirements of para-
graphs (e)(1)(i)-(ix) of this section shall
not receive further evaluation and
processing. In such event, the author-
ized officer shall advise the proponent
that the use does not meet the min-
imum requirements. If the proposal
was submitted orally, the authorized
officer may respond orally. If the pro-
posal was made in writing, the author-
ized officer shall notify the proponent
in writing that the proposed use does
not meet the minimum requirements
and shall simultaneously return the re-
quest.

(3) Guidance and information to pro-
ponents. For proposals for noncommer-
cial group use as well as for those pro-
posals that meet the minimum require-
ments of paragraphs (e)(1)(i)-(ix), the
authorized officer, to the extent prac-
ticable, shall provide the proponent

guidance and information on the fol-
lowing:

(i) Possible land use conflicts as iden-
tified by review of forest land and re-
source management plans, landowner-
ship records, and other readily avail-
able sources;

(ii) Proposal and application proce-
dures and probable time requirements;

(iii) Proponent qualifications;
(iv) Applicable fees, charges, bonding,

and/or security requirements;
(v) Necessary associated clearances,

permits, and licenses;
(vi) Environmental and management

considerations;
(vii) Special conditions; and
(viii) identification of on-the-ground

investigations which will require tem-
porary use permits.

(4) Confidentiality. If requested by the
proponent, the authorized officer, or
other Forest Service official, to the ex-
tent reasonable and authorized by law,
shall hold confidential any project and
program information revealed during
pre-application contacts.

(5) Second-level screening of proposed
uses. A proposal which passes the ini-
tial screening set forth in paragraph
(e)(1) and for which the proponent has
submitted information as required in
paragraph (d)(2)(ii) of this section, pro-
ceeds to second-level screening and
consideration. In order to complete
this screening and consideration, the
authorized officer may request such ad-
ditional information as necessary to
obtain a full description of the pro-
posed use and its effects. An authorized
officer shall reject any proposal, in-
cluding a proposal for commercial
group uses, if, upon further consider-
ation, the officer determines that:

(i) The proposed use would be incon-
sistent or incompatible with the pur-
poses for which the lands are managed,
or with other uses; or

(ii) The proposed use would not be in
the public interest; or

(iii) The proponent is not qualified;
or

(iv) The proponent does not or cannot
demonstrate technical or economic fea-
sibility of the proposed use or the fi-
nancial or technical capability to un-
dertake the use and to fully comply
with the terms and conditions of the
authorization; or

VerDate 11<MAY>2000 11:51 Jul 17, 2000 Jkt 190130 PO 00000 Frm 00309 Fmt 8010 Sfmt 8010 Y:\SGML\190130T.XXX pfrm07 PsN: 190130T



310

36 CFR Ch. II (7–1–00 Edition)§ 251.54

(v) There is no person or entity au-
thorized to sign a special use author-
ization and/or there is no person or en-
tity willing to accept responsibility for
adherence to the terms and conditions
of the authorization.

(6) NEPA compliance for second-level
screening process. A request for a special
use authorization that does not meet
the criteria established in paragraphs
(e)(5)(i) through (e)(5)(v) of this section
does not constitute an agency proposal
as defined in 40 CFR 1508.23 and, there-
fore, does not require environmental
analysis and documentation.

(f) Special requirements for certain pro-
posals. (1) Oil and gas pipeline rights-of-
way. These proposals must include the
citizenship of the proponent(s) and dis-
close the identity of its participants as
follows:

(i) Citizens of another country, the
laws, customs, or regulations of which
deny similar or like privileges to citi-
zens or corporations of the United
States, shall not own an appreciable in-
terest in any oil and gas pipeline right-
of-way or associated permit; and

(ii) The authorized officer shall no-
tify the House Committee on Resources
and the Senate Committee on Energy
and Natural Resources promptly upon
receipt of a proposal for a right-of-way
for a pipeline twenty-four (24) inches or
more in diameter, and no right-of-way
for such a pipeline shall be granted
until sixty (60) days (not counting days
on which the House of Representatives
or the Senate has adjourned for more
than three (3) days) after a notice of in-
tention to grant the right-of-way, to-
gether with the authorized officer’s de-
tailed findings as to terms and condi-
tions the officer proposes to impose,
has been submitted to such commit-
tees, unless each committee by resolu-
tion waives the waiting period.

(2) Electric power transmission lines 66
KV or over. Any proposal for authority
to construct and maintain a facility for
the generation of electric power and
energy or for the transmission or dis-
tribution of electric power and energy
of 66 kilovolts or higher under this sec-
tion must be referred to the Secretary
of Energy for consultation.

(3) Major development. Proponents of a
major development may submit a re-
quest for a planning permit of up to 10

years in duration. Requests for a plan-
ning permit must include the informa-
tion contained in paragraphs (d)(1)
through (d)(3) of this section. Upon
completion of a master development
plan developed under a planning per-
mit, proponents may then submit a re-
quest for a long-term authorization to
construct and operate the develop-
ment. At a minimum, a request for a
long-term permit for a major develop-
ment must include the information
contained in paragraphs (d)(1) and
(d)(2)(ii) through (d)(5) of this section.
Issuance of a planning permit does not
prejudice approval or denial of a subse-
quent request for a special use permit
for the development.

(g) Application processing and response.
(1) Acceptance of applications. Except for
proposals for noncommercial group
uses, if a request does not meet the cri-
teria of both screening processes or is
subsequently denied, the proponent
must be notified with a written expla-
nation of the rejection or denial and
any written proposal returned to the
proponent. If a request for a proposed
use meets the criteria of both the ini-
tial and second-level screening proc-
esses as described in paragraph (e) of
this section, the authorized officer
shall notify the proponent that the
agency is prepared to accept a written
formal application for a special use au-
thorization and shall, as appropriate or
necessary, provide the proponent guid-
ance and information of the type de-
scribed in paragraphs (e)(3)(i) through
(e)(3)(viii) of this section.

(2) Processing applications. (i) Upon ac-
ceptance of an application for a special
use authorization other than a plan-
ning permit, the authorized officer
shall evaluate the proposed use for the
requested site, including effects on the
environment. The authorized officer
may request such additional informa-
tion as necessary to obtain a full de-
scription of the proposed use and its ef-
fects.

(ii) Federal, State, and local govern-
ment agencies and the public shall re-
ceive adequate notice and an oppor-
tunity to comment upon a special use
proposal accepted as a formal applica-
tion in accordance with Forest Service
NEPA procedures.
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(iii) The authorized officer shall give
due deference to the findings of an-
other agency such as a Public Utility
Commission, the Federal Regulatory
Energy Commission, or the Interstate
Commerce Commission in lieu of an-
other detailed finding. If this informa-
tion is already on file with the Forest
Service, it need not be refiled, if ref-
erence is made to the previous filing
date, place, and case number.

(iv) Applications for noncommercial
group uses must be received at least 72
hours in advance of the proposed activ-
ity. Applications for noncommercial
group uses shall be processed in order
of receipt, and the use of a particular
area shall be allocated in order of re-
ceipt of fully executed applications,
subject to any relevant limitations set
forth in this section.

(v) For applications for planning per-
mits, including those issued for a
major development as described in
paragraph (f)(3) of this section, the au-
thorized officer shall assess only the
applicant’s financial and technical
qualifications and determine compli-
ance with other applicable laws, regu-
lations, and orders. Planning permits
may be categorically excluded from
documentation in an environmental as-
sessment or environmental impact
statement pursuant to Forest Service
Handbook 1909.15 (36 CFR 200.4).

(3) Response to applications for non-
commercial group uses. (i) All applica-
tions for noncommercial group uses
shall be deemed granted and an author-
ization shall be issued for those uses
pursuant to the determination as set
forth below, unless applications are de-
nied within 48 hours of receipt. Where
an application for a noncommercial
group use has been granted or is
deemed to have been granted and an
authorization has been issued under
this paragraph, an authorized officer
may revoke that authorization only as
provided under § 251.60(a)(1)(i).

(ii) An authorized officer shall grant
an application for a special use author-
ization for a noncommercial group use
upon a determination that:

(A) Authorization of the proposed ac-
tivity is not prohibited by the rules at
36 CFR part 261, subpart B, or by Fed-
eral, State, or local law unrelated to
the content of expressive activity;

(B) Authorization of the proposed ac-
tivity is consistent or can be made con-
sistent with the standards and guide-
lines in the applicable forest land and
resource management plan required
under the National Forest Management
Act and 36 CFR part 219;

(C) The proposed activity does not
materially impact the characteristics
or functions of the environmentally
sensitive resources or lands identified
in Forest Service Handbook 1909.15,
chapter 30;

(D) The proposed activity will not
delay, halt, or prevent administrative
use of an area by the Forest Service or
other scheduled or existing uses or ac-
tivities on National Forest System
lands, including but not limited to uses
and activities authorized under parts
222, 223, 228, and 251 of this chapter;

(E) The proposed activity does not
violate State and local public health
laws and regulations as applied to the
proposed site. Issues addressed by
State and local public health laws and
regulations as applied to the proposed
site include but are not limited to:

(1) The sufficiency of sanitation fa-
cilities;

(2) The sufficiency of waste-disposal
facilities;

(3) The availability of sufficient pota-
ble drinking water;

(4) The risk of disease from the phys-
ical characteristics of the proposed site
or natural conditions associated with
the proposed site; and

(5) The risk of contamination of the
water supply;

(F) The proposed activity will not
pose a substantial danger to public
safety. Considerations of public safety
must not include concerns about pos-
sible reaction to the users’ identity or
beliefs from non-members of the group
that is seeking an authorization and
shall be limited to the following:

(1) The potential for physical injury
to other forest users from the proposed
activity;

(2) The potential for physical injury
to users from the physical characteris-
tics of the proposed site or natural con-
ditions associated with the proposed
site;

(3) The potential for physical injury
to users from scheduled or existing
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uses or activities on National Forest
System lands; and

(4) The adequacy of ingress and
egress in case of an emergency;

(G) The proposed activity does not
involve military or paramilitary train-
ing or exercises by private organiza-
tions or individuals, unless such train-
ing or exercises are federally funded;
and

(H) A person or persons 21 years of
age or older have been designated to
sign and do sign a special use author-
ization on behalf of the applicant.

(iii) If an authorized officer denies an
application because it does not meet
the criteria in paragraphs (g)(3)(ii)(A)
through (g)(3)(ii)(H) of this section, the
authorized officer shall notify the ap-
plicant in writing of the reasons for the
denial. If an alternative time, place, or
manner will allow the applicant to
meet the eight evaluation criteria, an
authorized officer shall offer that al-
ternative. If an application is denied
solely under paragraph (g)(3)(ii)(C) of
this section and all alternatives sug-
gested are unacceptable to the appli-
cant, the authorized officer shall offer
to have completed the requisite envi-
ronmental and other analyses for the
requested site. A decision to grant or
deny the application for which an envi-
ronmental assessment or an environ-
mental impact statement is prepared is
subject to the notice and appeal proce-
dures at 36 CFR part 215 and shall be
made within 48 hours after the decision
becomes final under that appeal proc-
ess. A denial of an application under
paragraphs (g)(3)(ii)(A) through
(g)(3)(ii)(H) of this section constitutes
final agency action and is immediately
subject to judicial review.

(4) Response to all other applications.
Based on evaluation of the information
provided by the applicant and other
relevant information such as environ-
mental findings, the authorized officer
shall decide whether to approve the
proposed use, approve the proposed use
with modifications, or deny the pro-
posed use. A group of applications for
similar uses having minor environ-
mental impacts may be evaluated with
one analysis and approved in one deci-
sion.

(5) Authorization of a special use. Upon
a decision to approve a special use or a

group of similar special uses, the au-
thorized officer may issue one or more
special use authorizations as defined in
§ 251.51 of this subpart.

[63 FR 65964, Nov. 30, 1998]

§ 251.55 Nature of interest.

(a) A holder is authorized only to oc-
cupy such land and structures and con-
duct such activities as is specified in
the special use authorization. The
holder may sublet the use and occu-
pancy of the premises and improve-
ments authorized only with the prior
written approval of the authorized offi-
cer, but the holder shall continue to be
responsible for compliance with all
conditions of the special use authoriza-
tion.

(b) All rights not expressly granted
are retained by the United States, in-
cluding but not limited to (1) con-
tinuing rights of access to all National
Forest System land (including the sub-
surface and air space); (2) a continuing
right of physical entry to any part of
the authorized facilities for inspection,
monitoring, or for any other purposes
or reason consistent with any right or
obligation of the United States under
any law or regulation; and (3) the right
to require common use of the land or
to authorize the use by others in any
way not inconsistent with a holder’s
existing rights and privileges after con-
sultation with all parties and agencies
involved. When costs can be feasibly al-
located and have not been amortized, a
new holder may be required to com-
pensate existing holders for an equi-
table proportion of the original costs
or other expense associated with the
common use.

(c) Special use authorizations are
subject to all outstanding valid rights.

(d) Each special use authorization
will specify the lands to be used or oc-
cupied which shall be limited to that
which the authorized officer deter-
mines: (1) Will be occupied by the fa-
cilities authorized; (2) to be necessary
for the construction, operation, main-
tenance, and full utilization of the au-
thorized facilities or the conduct of au-
thorized activities; and, (3) to be nec-
essary to protect the public health and
safety and the environment.
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(e) The holder will secure permission
under applicable law, and pay in ad-
vance, the value as determined by the
authorized officer for any mineral and
vegetative materials (including timber)
to be cut, removed, used, or destroyed
by the holder from the authorized use
area or other National Forest System
land. The authorized officer may, in
lieu of requiring an advance payment,
require the holder to stockpile or stack
the material at designated locations
for later disposal by the United States.

§ 251.56 Terms and conditions.
(a) General. (1) Each special use au-

thorization must contain:
(i) Terms and conditions which will:
(A) Carry out the purposes of applica-

ble statutes and rules and regulations
issued thereunder;

(B) Minimize damage to scenic and
esthetic values and fish and wildlife
habitat and otherwise protect the envi-
ronment;

(C) Require compliance with applica-
ble air and water quality standards es-
tablished by or pursuant to applicable
Federal or State law; and

(D) Require compliance with State
standards for public health and safety,
environmental protection, and siting,
construction, operation, and mainte-
nance if those standards are more
stringent than applicable Federal
standards.

(ii) Such terms and conditions as the
authorized officer deems necessary to:

(A) Protect Federal property and eco-
nomic interests;

(B) Manage efficiently the lands sub-
ject to the use and adjacent thereto;

(C) Protect other lawful users of the
lands adjacent to or occupied by such
use;

(D) Protect lives and property;
(E) Protect the interests of individ-

uals living in the general area of the
use who rely on the fish, wildlife, and
other biotic resources of the area for
subsistence purposes;

(F) Require siting to cause the least
damage to the environment, taking
into consideration feasibility and other
relevant factors; and

(G) Otherwise protect the public in-
terest.

NOTE TO PARAGRAPH (A)(1)(II)(G): The De-
partment is making explicit its preexisting

understanding of § 251.56(a)(1)(ii)(G) of this
subpart in the context of authorizing non-
commercial group uses of National Forest
System lands. Section 251.56(a)(1)(ii)(G) pro-
vides that each special use authorization
shall contain such terms and conditions as
the authorized officer deems necessary to
otherwise protect the public interest. In the
context of noncommercial group uses, the
Forest Service interprets the term ‘‘public
interest’’ found in § 251.56(a)(1)(ii)(G) to refer
to the three public interests identified by the
Forest Service on August 30, 1995. These pub-
lic interests include the protection of re-
sources and improvements on National For-
est System lands, the allocation of space
among potential or existing uses and activi-
ties, and public health and safety concerns.
Under this construction, § 251.56(a)(1)(ii)(G)
allows the Forest Service to impose terms
and conditions that are not specifically ad-
dressed in § 251.56(a)(1)(ii)(A)–(F) but only
those that further these public interests. The
Forest Service shall implement and enforce
§ 251.56(a)(1)(ii)(G) in accordance with this in-
terpretation.

(2) Authorizations for use of National
Forest System lands may be condi-
tioned to require State, county, or
other Federal agency licenses, permits,
certificates, or other approval docu-
ments, such as a Federal Communica-
tion Commission license, a Federal En-
ergy Regulatory Commission license, a
State water right, or a county building
permit.

(b) Duration and renewability—(1) Re-
quirements. If appropriate, each special
use authorization will specify its dura-
tion and renewability. The duration
shall be no longer than the authorized
officer determines to be necessary to
accomplish the purpose of the author-
ization and to be reasonable in light of
all circumstances concerning the use,
including

(i) Resource management direction
contained in land management and
other plans;

(ii) Public benefits provided;
(iii) Cost and life expectancy of the

authorized facilities;
(iv) Financial arrangements for the

project; and
(v) The life expectancy of associated

facilities, licenses, etc. Except for spe-
cial use authorizations issued under
the National Forest Ski Area Permit
Act of 1986, authorizations exceeding 30
years shall provide for revision of
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terms and conditions at specified inter-
vals to reflect changing times and con-
ditions.

(2) Ski area permits. (i) For authoriza-
tions issued under the National Forest
Ski Area Permit Act of 1986, the au-
thorized officer normally shall issue a
ski area authorization for 40 years, if,
upon consideration of information sub-
mitted by the applicant, the authorized
officer finds that the ski area develop-
ment meets the following standards:

(A) In the case of an existing permit
holder, existing on-site investment is
of sufficient magnitude to justify au-
thorization for 40 years;

(B) In the case of an existing permit
holder, existing investment of capital
is in ski-related facilities;

(C) Planned investment capital is di-
rectly related to development of ski
area facilities and is not for financing
regular, ongoing operation and mainte-
nance costs;

(D) Ski facilities requiring long-term
investment are, or will be, located pre-
dominately on land authorized under a
permit;

(E) The number and magnitude of
planned facilities, as detailed in a Mas-
ter Development Plan, clearly require
long-term financing and/or operation;

(F) The United States is not the
owner of the principal facilities within
the authorized ski area.

(ii) A term of less than 40 years shall
be authorized for a ski area when the
applicant requests a shorter term or
when, in the authorized officer’s discre-
tion:

(A) Analysis of the information sub-
mitted by the applicant indicates that
a shorter term is sufficient for financ-
ing of the ski area;

(B) The ski area development, wheth-
er existing or proposed, does not meet
the standards of paragraph (2)(i)(A)
through (F) of this section; or

(C) A 40-year authorization would be
inconsistent with the approved forest
land and resource management plan
governing the area (36 CFR part 219).

(c) Preconstruction approvals. Forest
Service approval of location, design
and plans (or standards, if appropriate)
of all developments within the author-
ized area will be required prior to con-
struction.

(d) Liability. Holders shall pay the
United States for all injury, loss, or
damage, including fire suppression
costs, in accordance with existing Fed-
eral and State laws.

(1) Holders shall also indemnify the
United States for any and all injury,
loss, or damage, including fire suppres-
sion costs, the United States may suf-
fer as a result of claims, demands,
losses, or judgments caused by the
holder’s use or occupancy.

(2) Holders of special use authoriza-
tions for high risk use and occupancy,
such as, but not limited to, powerlines
and oil and gas pipelines, shall be held
liable for all injury, loss, or damage,
including fire suppression costs, caused
by the holder’s use or occupancy, with-
out regard to the holder’s negligence,
provided that maximum liability shall
be specified in the special use author-
ization as determined by a risk assess-
ment, prepared in accordance with es-
tablished agency procedures, but shall
not exceed $1,000,000 for any one occur-
rence. Liability for injury, loss, or
damage, including fire suppression
costs, in excess of the specified max-
imum shall be determined by the laws
governing ordinary negligence of the
jurisdiction in which the damage or in-
jury occurred.

(e) Bonding. An authorized officer
may require the holder of a special use
authorization for other than a non-
commercial group use to furnish a bond
or other security to secure all or any of
the obligations imposed by the terms
of the authorization or by any applica-
ble law, regulation or order.

(f) Special terms and conditions— (1)
Public service enterprises. Special use
permits authorizing the operation of
public service enterprises shall require
that the permittee charge reasonable
rates and furnish such services as may
be necessary in the public interest, ex-
cept where such rates and services are
regulated by Federal, State or munic-
ipal agencies having jurisdiction.

(2) Common carriers. Oil and gas pipe-
lines and related facilities authorized
under section 28 of the Mineral Leasing
Act of 1920, 41 Stat. 449, as amended (30
U.S.C. 185), shall be constructed, oper-
ated and maintained as common car-
riers. The owners or operators of pipe-
lines shall accept, convey, transport, or
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purchase without discrimination all oil
or gas delivered to the pipeline without
regard to whether such oil or gas was
produced on Federal or nonfederal
lands. In the case of oil or gas produced
from Federal lands or from the re-
sources on the Federal lands in the vi-
cinity of the pipeline, the Secretary
may, after a full hearing with due no-
tice thereof to interested parties and a
proper finding of facts, determine the
proportionate amounts to be accepted,
conveyed, transported, or purchased.
The common carrier provisions of this
section shall not apply to any natural
gas pipeline operated (i) by any person
subject to regulation under the Natural
Gas Act, 52 Stat. 821, as amended, (15
U.S.C. 717) or (ii) by any public utility
subject to regulation by a State or mu-
nicipal regulatory agency having juris-
diction to regulate the rates and
charges for the sale of natural gas to
consumers within the State or munici-
pality. Where natural gas not subject
to State regulatory or conservation
laws governing its purchase by pipeline
companies is offered for sale, each pipe-
line company shall purchase, without
discrimination, any such natural gas
produced in the vicinity of the pipe-
line.

(g) Conversion of Ski Area Authoriza-
tions. (1) The Forest Service shall re-
quest that all existing permit holders
convert existing authorizations for ski
areas to a new authorization issued
pursuant to the National Forest Ski
Area Permit Act.

(2) Any current holder of a ski area
permit who wishes to convert an exist-
ing permit to one issued pursuant to
the National Forest Ski Area Permit
Act must submit a written request for
the new authorization to the author-
ized officer.

(3) With the consent of the holder,
the authorized officer shall convert the
authorization if:

(i) The holder is in compliance with
the existing authorization;

(ii) All fees currently due under the
existing authorization are paid in full;
and

(iii) Any proposed modifications of
terms and conditions of the existing
authorization included in a request for
conversion meet the standards of para-
graphs (2)(i) (A) through (F) of this sec-

tion and the relevant requirements of
this subpart.

(4) A holder retains the right to de-
cline a new authorization offered pur-
suant to this paragraph and to con-
tinue to operate under the terms of the
existing permit. However, pursuant to
the rules at § 251.61 of this subpart,
major modifications of existing per-
mits shall require conversion to a per-
mit issued under the authority of the
National Forest Ski Area Permit Act,
unless the holder provides compelling
justification for retaining the existing
permit.

[45 FR 38327, June 6, 1980, as amended at 49
FR 46895, Nov. 29, 1984; 54 FR 22594, May 25,
1989; 60 FR 45294, Aug. 30, 1995; 63 FR 65967,
Nov. 30, 1998; 64 FR 48960, Sept. 9, 1999]

§ 251.57 Rental fees.
(a) Except as otherwise provided in

this part or when specifically author-
ized by the Secretary of Agriculture,
special use authorizations shall require
the payment in advance of an annual
rental fee as determined by the author-
ized officer.

(1) The fee shall be based on the fair
market value of the rights and privi-
leges authorized, as determined by ap-
praisal or other sound business man-
agement principles.

(2) Where annual fees of one hundred
dollars ($100) or less are assessed, the
authorized officer may require either
annual payment or a payment covering
more than one year at a time. If the
annual fee is greater than one hundred
dollars ($100), holders who are private
individuals (that is, acting in an indi-
vidual capacity), as opposed to those
who are commercial, other corporate,
or business or government entities,
may, at their option, elect to make ei-
ther annual payments or payments
covering more than one year.

(b) All or part of the fee may be
waived by the authorized officer, when
equitable and in the public interest, for
the use and occupancy of National For-
est System land in the following cir-
cumstances:

(1) The holder is a State or local gov-
ernment or any agency or instrumen-
tality thereof, excluding municipal
utilities and cooperatives whose prin-
cipal source of revenue from the au-
thorized use is customer charges; or
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(2) The holder is a nonprofit associa-
tion or nonprofit corporation, which is
not controlled or owned by profit-mak-
ing corporations or business enter-
prises, and which is engaged in public
or semi-public activity to further pub-
lic health, safety, or welfare, except
that free use will not be authorized
when funds derived by the holder
through the authorization are used to
increase the value of the authorized
improvements owned by the holder, or
are used to support other activities of
the holder; or

(3) The holder provides without
charge, or at reduced charge, a valu-
able benefit to the public or to the pro-
grams of the Secretary; or

(4) When the rental fee is included in
the fees for an authorized use or occu-
pancy for which the United States is
already receiving compensation; or

(5) When a right-of-way is authorized
in reciprocation for a right-of-way con-
veyed to the United States; or

(6) For rights-of-way involving cost-
share roads or reciprocal right-of-way
agreements.

(c) No rental fee will be charged when
the holder is the Federal government.

(d) No fee shall be charged when the
authorization is for a noncommercial
group use as defined in § 251.51 of this
subpart.

(e) Special use authorizations issued
under § 251.53(g) of this part may re-
quire as all or a part of the consider-
ation the reconditioning and mainte-
nance of the government-owned or con-
trolled structures, improvements, and
land to a satisfactory standard. The
total consideration will be based upon
the fair market value of the rights and
privileges authorized.

(f) Special use authorizations involv-
ing government-owned or controlled
buildings, structures, or other improve-
ments which require caretakers’ serv-
ices, or the furnishing of special serv-
ices such as water, electric lights, and
clean-up, may require the payment of
an additional fee or charge to cover the
cost of such services.

(g) Except where specified otherwise
by terms of a special use authorization,
rental fees may be initiated or adjusted
whenever necessary: (1) As a result of
fee review, reappraisal; or (2) upon a
change in the holder’s qualifications

under paragraph (b) of this section; and
(3) notice is given prior to initiating or
adjusting rental fees.

(h) Each ski area authorization
issued under the authority of the Na-
tional Forest Ski Area Permit Act
shall include a clause that provides
that the Forest Service may adjust and
calculate future rental fees to reflect
Agency revisions to the existing sys-
tem for determining fees based on fair
market value or to comply with any
new fee system for determining fees
based on fair market value that may be
adopted after issuance of the author-
ization.

[45 FR 38327, June 6, 1980, as amended at 51
FR 16683, May 6, 1986; 54 FR 22594, May 25,
1989; 60 FR 45294, Aug. 30, 1995; 63 FR 65967,
Nov. 30, 1998]

§ 251.58 Cost reimbursement. [Re-
served]

§ 251.59 Transfer of authorized im-
provements.

If the holder, through death, vol-
untary sale, transfer, or through en-
forcement of a valid legal proceeding
or operation of law, ceases to be the
owner of the authorized improvements,
the authorization terminates upon
change of ownership. Except for ease-
ments issued under authorities other
than § 251.53(e) and leases and ease-
ments under § 251.53(l) of this subpart,
the new owner of the authorized im-
provements must apply for and receive
a new special use authorization. The
new owner must meet requirements
under applicable regulations of this
subpart and agree to comply with the
terms and conditions of the authoriza-
tion and any new terms and conditions
warranted by existing or prospective
circumstances.

[63 FR 65967, Nov. 30, 1998]

§ 251.60 Termination, revocation, and
suspension.

(a) Grounds for termination, revocation,
and suspension. (1) Noncommercial group
uses. (i) Revocation or suspension. An au-
thorized officer may revoke or suspend
a special use authorization for a non-
commercial group use only under one
of the following circumstances:
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(A) Under the criteria for which an
application for a special use authoriza-
tion may be denied under § 251.54(h)(1);

(B) For noncompliance with applica-
ble statutes or regulations or the terms
and conditions of the authorization;

(C) For failure of the holder to exer-
cise the rights or privileges granted; or

(D) With the consent of the holder.
(ii) Administrative or judicial review.

Revocation or suspension of a special
use authorization under this paragraph
constitutes final agency action and is
immediately subject to judicial review.

(iii) Termination. A special use au-
thorization for a noncommercial group
use terminates when it expires by its
own terms. Termination of a special
use authorization under this paragraph
does not involve agency action and is
not subject to administrative or judi-
cial review.

(2) All other special uses. (i) Revocation
or suspension. An authorized officer
may revoke or suspend a special use
authorization for all other special uses,
except an easement issued pursuant to
§ 251.53 (e) and (l):

(A) For noncompliance with applica-
ble statutes, regulations, or the terms
and conditions of the authorization;

(B) For failure of the holder to exer-
cise the rights or privileges granted;

(C) With the consent of the holder; or
(D) At the discretion of the author-

ized officer for specific and compelling
reasons in the public interest.

(ii) Administrative review. Except for
revocation or suspension of an ease-
ment issued pursuant to § 251.53 (e) and
(l) of this subpart, a suspension or rev-
ocation of a special use authorization
under this paragraph is subject to ad-
ministrative appeal and review in ac-
cordance with 36 CFR part 251, subpart
C, of this chapter.

(iii) Termination. For all special uses
except noncommercial group uses, a
special use authorization terminates
when, by its terms, a fixed or agreed-
upon condition, event, or time occurs.
Termination of a special use authoriza-
tion under this paragraph does not in-
volve agency action and is not subject
to administrative or judicial review.

(b) For purposes of this section, the
authorized officer is that person who
issues the authorization or that offi-
cer’s successor.

(c) A right-of-way authorization
granted to another Federal agency will
be limited, suspended, revoked, or ter-
minated only with that agency’s con-
currence.

(d) A right-of-way authorization serv-
ing another Federal agency will be lim-
ited, suspended, revoked, or terminated
only after advance notice to, and con-
sultation with, that agency.

(e) Except when immediate suspen-
sion pursuant to paragraph (f) of this
section is indicated, the authorized of-
ficer shall give the holder written no-
tice of the grounds for suspension or
revocation under paragraph (a) of this
section and reasonable time to cure
any noncompliance, prior to suspension
or revocation pursuant to paragraph
(a) of this section.

(f) Immediate suspension of a special
use authorization, in whole or in part,
may be required when the authorized
officer deems it necessary to protect
the public health or safety or the envi-
ronment. In any such case, within 48
hours of a request of the holder, the su-
perior of the authorized officer shall
arrange for an on-site review of the ad-
verse conditions with the holder. Fol-
lowing this review, the superior officer
shall take prompt action to affirm,
modify, or cancel the suspension.

(g) The authorized officer may sus-
pend or revoke easements issued pursu-
ant to § 251.53 (e) and (l) of this subpart
under the Rules of Practice Governing
Formal Adjudicatory Administrative
Proceedings instituted by the Sec-
retary under 7 CFR 1.130 through 1.151.
No administrative proceeding shall be
required if the easement, by its terms,
provides that it terminates on the oc-
currence of a fixed or agreed-upon con-
dition, event, or time.

(h)(1) The Chief may revoke any ease-
ment granted under the provisions of
the Act of October 13, 1964, 78 Stat.
1089, 16 U.S.C. 534:

(i) By consent of the owner of the
easement;

(ii) By condemnation; or
(iii) Upon abandonment after a 5-year

period of nonuse by the owner of the
easement.

(2) Before any such easement is re-
voked for nonuse or abandonment, the
owner of the easement shall be given
notice and, upon the owner’s request
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made within 60 days after receipt of the
notice, an opportunity to present rel-
evant information in accordance with
the provisions of 36 CFR part 251, sub-
part C, of this chapter.

(i) Upon revocation or termination of
a special use authorization, the holder
must remove within a reasonable time
the structures and improvements and
shall restore the site to a condition
satisfactory to the authorized officer,
unless the requirement to remove
structures or improvements is other-
wise waived in writing or in the au-
thorization. If the holder fails to re-
move the structures or improvements
within a reasonable period, as deter-
mined by the authorized officer, they
shall become the property of the
United States, but holder shall remain
liable for the costs of removal and site
restoration.

[45 FR 38327, June 6, 1980; 45 FR 43167, June
26, 1980, as amended at 48 FR 28639, June 23,
1983; 60 FR 45295, Aug. 30, 1995; 63 FR 65968,
Nov. 30, 1998]

§ 251.61 Modifications.

(a) A holder shall file a new or
amended application for a special use
authorization to cover new, changed,
or additional use(s) or area.

(1) In approving or denying changes
or modifications, the authorized officer
shall consider among other things, the
findings or recommendations of other
involved agencies and whether the
terms and conditions of the existing
authorization may be continued or re-
vised, or a new authorization issued.

(2) Changes during construction, or
at any other time, from the approved
plans or the location shown in the ap-
plication or authorization shall be al-
lowed only with the prior approval of
the authorized officer.

(b) A holder may be required to fur-
nish as-built plans, map(s), or survey(s)
upon completion of construction.

(c) A holder shall obtain prior ap-
proval from the authorized officer for
modifications to approved uses that in-
volve any activity impacting the envi-
ronment, other users, or the public.

[45 FR 38327, June 6, 1980, as amended at 63
FR 65968, Nov. 30, 1998]

§ 251.62 Acceptance.
Except for an easement, a special use

authorization shall become effective
when signed by both the applicant and
the authorized officer. The authoriza-
tion must be signed by the applicant
and returned to the authorized officer
within 60 days of its receipt by the ap-
plicant, unless extended by the author-
ized officer. Refusal of an applicant to
sign and accept a special use authoriza-
tion within the time allowed, and be-
fore its final approval and signature by
an authorized officer, shall terminate
an application and constitute denial of
the requested use and occupancy.

[53 FR 16550, May 10, 1988]

§ 251.63 Reciprocity.
If it is determined that a right-of-

way shall be needed by the United
States across nonfederal lands directly
or indirectly owned or controlled by an
applicant for a right-of-way across Fed-
eral lands, the authorized officer may
condition a special use authorization
to require the holder to grant the
United States the needed right-of-way.

§ 251.64 Renewals.
(a) When a special use authorization

provides for renewal, the authorized of-
ficer shall renew it where such renewal
is authorized by law, if the project or
facility is still being used for the pur-
pose(s) previously authorized and is
being operated and maintained in ac-
cordance with all the provisions of the
authorization. In making such renewal,
the authorized officer may modify the
terms, conditions, and special stipula-
tions to reflect any new requirements
imposed by current Federal and State
land use plans, laws, regulations or
other management decisions. Special
uses may be reauthorized upon expira-
tion so long as such use remains con-
sistent with the decision that approved
the expiring special use or group of
uses. If significant new information or
circumstances have developed, appro-
priate environmental analysis must ac-
company the decision to reauthorize
the special use.

(b) When a special use authorization
does not provide for renewal, it is dis-
cretionary with the authorized officer,
upon request from the holder and prior
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to its expiration, whether or not the
authorization shall be renewed. A re-
newal pursuant to this section shall
comply with the same provisions con-
tained in paragraph (a) of this section.

[45 FR 38327, June 6, 1980, as amended at 63
FR 65968, Nov. 30, 1998]

§ 251.65 Information collection re-
quirements.

The rules of this subpart governing
special use applications (§ 251.54 and
§ 251.59), terms and conditions (§ 251.54),
rental fees (§ 251.57), and modifications
(§ 251.61) specify the information that
proponents or applicants for special use
authorizations or holders of existing
authorizations must provide in order
for an authorized officer to act on a re-
quest or administer the authorization.
As such, these rules contain informa-
tion requirements as defined in 5 CFR
part 1320. These information require-
ments are assigned OMB Control Num-
ber 0596–0082.

[63 FR 65968, Nov. 30, 1998]

Subpart C—Appeal of Decisions
Relating to Occupancy and
Use of National Forest System
Lands

AUTHORITY: 7 U.S.C. 5101–5106; 16 U.S.C. 472,
551.

SOURCE: 54 FR 3362, Jan. 23, 1989, unless
otherwise noted.

§ 251.80 Purpose and scope.
(a) This subpart provides a process by

which those who hold or, in certain in-
stances, those who apply for written
authorizations to occupy and use Na-
tional Forest System lands, may ap-
peal a written decision by an author-
ized Forest Service line officer with re-
gard to issuance, approval, or adminis-
tration of the written instrument. The
rules in the subpart establish who may
appeal under these rules, the kinds of
decisions that can and cannot be ap-
pealed, the responsibilities of parties
to the appeal, and the various proce-
dures and timeframes that will govern
the conduct of appeals under this sub-
part.

(b) The rules in this subpart seek to
offer appellants a fair and deliberate

process for appealing and obtaining ad-
ministrative review of decisions re-
garding written instruments that au-
thorize the occupancy and use of Na-
tional Forest System lands.

§ 251.81 Definitions and terminology.
For the purposes of this subpart, the

following terms are defined:
Appeal. A request to a higher ranking

officer for relief from a written deci-
sion filed under this subpart by an ap-
plicant for or a holder of a written in-
strument issued or approved by a For-
est Service line officer.

Appeal decision. The written decision
rendered by the Reviewing Officer on
an appeal for relief under this subpart.
The use of this term is limited to the
final decision of a Reviewing Officer
and does not refer to a stay decision or
to any other determinations or proce-
dural orders made on the conduct of an
appeal (§ 251.99).

Appeal record. The documents sub-
mitted to the Reviewing Officer by an
appellant, intervenor, or Deciding Offi-
cer (§ 251.98).

Appellant. An eligible applicant for or
holder of a written instrument issued
for the occupancy and use of National
Forest System land (or their author-
ized agent or representative) who files
an appeal pursuant to the provisions of
this subpart (§ 251.86).

Deciding officer. The Forest Service
line officer who makes a decision re-
lated to issuance, approval, or adminis-
tration of an authorization to occu-
pancy and use National Forest System
lands that is appealed under this sub-
part.

Decisions regarding a written instru-
ment or authorization to occupy and use
National Forest System lands. A broad,
all inclusive phrase used throughout
this subpart to connote the full range
of actions and decisions a forest officer
takes to issue written instruments, or
to manage authorized uses of National
Forest System lands, including, but
not limited to, enforcement of terms
and conditions, and suspension, can-
cellation, and/or termination of an au-
thorization.

Forest Service line officer. The Chief of
the Forest Service or a Forest Service
official who serves in a direct line of
command from the Chief and who has
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the delegated authority to make and
execute decisions under this subpart.
Specifically, for the purposes of this
subpart, a Forest Service employee
who holds one of the following offices
and titles: District Ranger, Forest Su-
pervisor, Deputy Forest Supervisor,
Regional Forester, Deputy Regional
Forester, Deputy Chief, Associate Dep-
uty Chief, Associate Chief, or the Chief
of the Forest Service.

Intervenor. An individual who, or or-
ganization that, is an applicant for or
holder of the written instrument, or a
similar instrument, issued by the For-
est Service that is the subject of an ap-
peal, and who has an interest that
could be affected by an appeal, and who
has made a timely request to intervene
in that appeal, and who has been grant-
ed intervenor status by the Reviewing
Officer (§ 251.96).

Issuance of a written instrument of au-
thorization. Applies both to decisions to
grant and to deny a written instrument
or authorization.

Notice of appeal. The document pre-
pared and filed by an appellant to dis-
pute a decision subject to review under
this subpart (§ 251.90).

Oral presentation. An informal meet-
ing (in person or by telephone) at
which an appellant, intervenor, and/or
Deciding Officer may present informa-
tion related to an appeal to the Re-
viewing Officer (§ 251.97).

Parties to an appeal. The appellant(s),
intervenor(s), and the Deciding Officer.

Responsive statement. A written docu-
ment prepared by a Deciding Officer
that responds to the notice of appeal
record by an appellant (§ 251.94).

Reviewing Officer. The officer at the
next administrative level above that of
the Deciding Officer who conducts ap-
peal proceedings, makes all necessary
rulings regarding conduct of an appeal,
and issues the appeal decision.

Written instrument or authorization.
Any of those kinds of documents listed
in § 251.82 of this subpart issued or ap-
proved by the Forest Service author-
izing an individual, organization or
other entity to occupy and use Na-
tional Forest System lands and re-
sources.

[54 FR 3362, Jan. 23, 1989; 54 FR 13807, Apr. 5,
1989]

§ 251.82 Appealable decisions.

(a) The rules of this subpart govern
appeal of written decisions of Forest
Service line officers related to
issuance, denial, or administration of
the following written instruments to
occupy and use National Forest Sys-
tem lands, including but not limited
to:

(1) Permits for ingress and egress to
intermingled and adjacent private
lands across National Forest System
lands, 36 CFR 212.8 and 212.10.

(2) Permits and occupancy agree-
ments on National Grasslands and
other lands administered under the
provisions of title III of Bankhead-
Jones Farm Tenant Act issued under 36
CFR 213.3.

(3) Grazing and livestock use permits
issued under 36 CFR part 222, subpart
A.

(4) Mining plans of operation under 36
CFR part 228, subpart A.

(5) Mining operating plans for the
Sawtooth National Recreation Area
issued under 36 CFR 292.17 and 292.18.

(6) Permits and agreements regarding
mineral materials (petrified wood and
common varieties of sand, gravel,
stone, pumice, pumicite, cinder, clay
and other similar materials) under 36
CFR 228, subpart C.

(7) Permits authorizing exercise of
mineral rights reserved in conveyance
to the United States issued under 36
CFR part 251, subpart A.

(8) Special use authorizations issued
under 36 CFR part 251, subpart B, ex-
cept, as provided in § 251.60(g), for sus-
pension or termination of easements
issued pursuant to 36 CFR 251.53(e) and
(e)(1).

(9) Permits for uses in Wilderness
Areas issued under 36 CFR 293.3.

(10) Permits to excavate and/or re-
move archaeological resources issued
under the Archaeological Resources
Protection Act 1979 and 36 CFR part
296.

(11) Approval/non-approval of Surface
Use Plans of Operations related to the
authorized use and occupancy of a par-
ticular site or area.

(12) Decisions related to the stand-
ards for the use, subdivision, and devel-
opment of privately owned property
within the boundaries of the Sawtooth
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National Recreation Area pursuant to
36 CFR part 292, subpart C.

(b) Written decisions on any of the
matters of the type listed in paragraph
(a) of this section issued by a Forest
Service staff officer with delegated au-
thority to act for a Forest Service line
officer are considered to be decisions of
the line officer.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989]

§ 251.83 Decisions not appealable.
The following decisions are not ap-

pealable under this subpart:
(a) Decisions appealable to the Agri-

culture Board of Contract Appeals,
USDA, under 7 CFR part 24.

(b) Decisions involving Freedom of
Information Act denials under 7 CFR
part 1 or Privacy Act determinations
under 7 CFR 1.118.

(c) Decisions for which the jurisdic-
tion of another Government agency,
the Comptroller General, or a court to
hear and settle disputes supersedes
that of the Department of Agriculture.

(d) Recommendations of Forest Serv-
ice line officers to higher ranking For-
est Service line officers or to other en-
tities having final authority to imple-
ment the recommendation in question.

(e) Decisions appealable under sepa-
rate administrative proceedings, in-
cluding, but not limited to, those under
36 CFR 223.117 (Administration of Coop-
erative for Federal Sustained Yield
Units); 7 CFR 21.104 (Eligibility for
Recreation Payment of Amount); and 4
CFR part 21 (Bid Protests).

(f) Decisions pursuant to Office of
Management and Budget Circular A–76,
Performance of Commercial Activities.

(g) Decisions concerning contracts
under the Federal Property and Admin-
istrative Services Act of 1949, as
amended.

(h) Decisions covered by the Contract
Disputes Act.

(i) Decisions involving Agency per-
sonnel matters.

(j) Decisions where relief sought is
reformation of a contract or award of
monetary damages.

(k) Decisions made during the pre-
liminary planning process pursuant to
36 CFR part 219 and 40 CFR parts 1500–
1508 that precede decisions to imple-
ment the proposed action.

(l) Decisions related to National For-
est land and resource management
plans and projects only reviewable
under 36 CFR part 217.

(m) Decisions related to rehabilita-
tion of National Forest System lands
and recovery of forest resources result-
ing from natural disasters or other nat-
ural phenomena such as wildfires, se-
vere wind, earthquakes, and flooding
when the Regional Forester or, in situ-
ations of national significance, the
Chief of the Forest Service determines
and gives notice that good cause exists
to exempt such decisions from appeal
under this subpart.

(n) Decisions imposing penalties for
archaeological violations under 36 CFR
296.15 or for violations of prohibitions
and orders under 36 CFR part 261.

(o) Reaffirmation of prior decisions.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989]

§ 251.84 Obtaining notice.

(a) A Deciding Officer shall promptly
give written notice of decisions subject
to appeal under this subpart to appli-
cants and holders defined in § 251.86 of
this subpart and to any holder of like
instruments who has made a written
request to be notified of a specific deci-
sion. The notice shall include a state-
ment of the Deciding Officer’s willing-
ness to meet with applicants or holders
to hear and discuss any concerns or
issues related to the decision (§ 251.93).
The notice shall also specify the name
of the officer to whom an appeal of the
decision may be filed, the address, and
the deadline for filing an appeal.

(b) In States with Department of Ag-
riculture certified mediation programs,
a Deciding Officer shall also give writ-
ten notice of the opportunity for the
affected term grazing permit holder to
request mediation of decisions to sus-
pend or cancel term grazing permits, in
whole or in part, pursuant to 36 CFR
222.4(a)(2)(i), (ii), (iv), (v) and (a)(3)
through (a)(6). Such notice must in-
form the permit holder that, if medi-
ation is desired, the permit holder
must request mediation as part of the
filing of an appeal.

[54 FR 3362, Jan. 23, 1989, as amended at 64
FR 37846, July 14, 1999]
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§ 251.85 Election of appeal process.
(a) No decision can be appealed by

the same person under both this sub-
part and part 217 of this chapter.

(b) Should a decision be reviewable
under this subpart as well as part 217 of
this chapter, a party who qualifies to
bring an appeal under this subpart can
elect which process to use for obtaining
review of a decision, but in so doing,
the appellant thereby forfeits all right
to appeal the same decision under the
other review process. However, a holder
who waives the right to appeal under
the provisions of 36 CFR part 217 may
intervene pursuant to 36 CFR 217.6(b).

§ 251.86 Parties.
Only the following may participate

in the appeals process provided under
this subpart:

(a) An applicant who, in response to
a prospectus or written solicitation or
other notice by the Forest Service,
files a formal written request for a
written authorization to occupy and
use National Forest System land cov-
ered under § 251.82 of this subpart and

(1) Was denied the authorization, or
(2) Was offered an authorization sub-

ject to terms and conditions that the
applicant finds unreasonable or im-
practicable.

(b) The signatory(ies) or holder(s) of
a written authorization to occupy and
use National Forest System land cov-
ered under § 251.82 of this subpart who
seeks relief from a written decision re-
lated to that authorization.

(c) An intervenor as defined in § 251.81
of this subpart.

(d) The Deciding Officer who made
the decision being appealed under this
subpart.

§ 251.87 Levels of appeal.
(a) Decisions made by the Chief. If the

Chief of the Forest Service is the De-
ciding Officer, the appeal is to the Sec-
retary of Agriculture. Review by the
Secretary is discretionary. Within 15
calendar days of receipt of a timely no-
tice of appeal, the Secretary shall de-
termine whether or not to review the
decision. If the Secretary has not de-
cided to review the Chief’s decision by
the expiration of the 15-day period, the
requester(s) shall be notified by the
Secretary’s office that the Chief’s deci-

sion is the final administrative deci-
sion of the Department of Agriculture.
When the Secretary elects to review an
initial decision made by the Chief, the
Secretary shall conduct the review in
accordance with the first level appeal
procedures outlined in this rule.

(b) Decisions made By Forest Super-
visors and Regional Foresters. Only one
level of appeal is available on written
decisions by Forest Service line offi-
cers below the level of the Chief and
above the level of the District Ranger.
The levels of available appeal are as
follows:

(1) If the decision is made by a Forest
Supervisor, the appeal is filed with the
Regional Forester;

(2) If the decision is made by a Re-
gional Forester, the appeal is filed with
the Chief of the Forest Service.

(c) Decisions made by the District Rang-
er. Two levels of appeal are available
for written decisions by District Rang-
ers.

(1) The appeal for initial review is
filed with the Forest Supervisor.

(2) The appeal for a second level of
review is filed with the Regional For-
ester within 15 days of the first level
appeal decision. Upon receiving such a
request, the Regional Forester shall
promptly request the first level file
from the Forest Supervisor. The review
shall be conducted on the existing
record and no additional information
shall be added to the file.

(d) Discretionary review of dismissal de-
cisions. Dismissal decisions rendered by
Forest Service line officers pursuant to
this part (§ 251.92) are subject to only
one level of discretionary review
(§ 251.100) as follows:

(1) If the Reviewing Officer was the
Forest Supervisor, the Regional For-
ester has discretion to review.

(2) If the Reviewing Officer was the
Regional Forester, the Chief has discre-
tion to review.

(3) If the Reviewing Officer was the
Chief, the Secretary of Agriculture has
discretion to review.

(e) Discretionary review of appeal deci-
sions. Appeal decisions rendered by Re-
gional Foresters and the Chief pursu-
ant to this part are subject to only one
level of discretionary review as follows:
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(1) If the Reviewing Officer is the Re-
gional Forester, the Chief of the Forest
Service has discretion to review.

(2) If the Reviewing Officer is Chief,
the Secretary of Agriculture has dis-
cretion to review.

(3) A Regional Forester’s decision on
a second-level appeal constitutes the
final administrative determination of
the Department of Agriculture on the
appeal and is not subject to further re-
view by a higher level officer under
this subpart.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989]

§ 251.88 Filing procedures.
(a) Filing procedures. In order to ap-

peal a decision under this subpart, an
appellant must:

(1) File a notice of appeal in accord-
ance with § 251.90 of this subpart with
the next higher line officer as identi-
fied in § 251.87.

(2) File the notice of appeal within 45
days of the date on the notice of the
written decision being appealed
(§ 251.84); and

(3) Simultaneously send a copy of the
notice of appeal to the Deciding Offi-
cer.

(b) Evidence of timely filing. It is the
responsibility of those filing an appeal
to file the notice of appeal by the end
of the filing period. In the event of
questions, legible postmarks will be
considered evidence of timely filing.
Where postmarks are illegible, the Re-
viewing Officer shall rule on the time-
liness of the notice of appeal. Untimely
submissions are subject to dismissal as
provided for in § 251.92(a)(2).

(c) Computation of time period for fil-
ing. (1) The time period for filing a no-
tice of appeal of a decision under this
subpart begins on the first day after
the Deciding Officer’s written notice of
the decision. All other time periods ap-
plicable to this subpart also will be
computed to begin on the first day fol-
lowing an event or action related to
the appeal.

(2) Time periods applicable to this
subpart are computed using calendar
days. Saturdays, Sundays, or Federal
holidays are included in computing the
time allowed for filing an appeal; how-
ever, when the filing period would ex-
pire on a Saturday, Sunday, or Federal

holiday the filing time is extended to
the end of the next Federal working
day.

§ 251.89 Time extensions.

(a) Filing of notice of appeal. Time for
filing a notice of appeal is not extend-
able.

(b) All other time periods. Appellants,
Intervenors, Deciding Officers, and Re-
viewing Officers shall meet the time
periods specified in the rules of this
subpart, unless a Reviewing Officer has
extended the time as provided in this
paragraph. Except as noted in para-
graph (a) of this section and as prohib-
ited at the discretionary review level
(§ 251.100), the Reviewing Officer may
extend all other time periods under
this subpart.

(1) For appeals of initial written deci-
sions by the Chief, a Regional Forester,
or a Forest Supervisor, a Reviewing Of-
ficer, where good cause exists, may
grant a written request for extension of
time to file a responsive statement or
replies thereto. The Reviewing Officer
shall rule on requests for extensions
within 10 days of receipt of the request
and shall provide written notice of the
extension ruling to all parties to the
appeal.

(2) Except for discretionary reviews
of appeal decisions as provided in
§ 251.100 of this subpart, a Reviewing
Officer may extend the time period for
issuance of the appeal decision, includ-
ing for purposes of allowing additional
time for the Deciding Officer to resolve
disputed issues, as provided in § 251.93
of this subpart.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989]

§ 251.90 Content of notice of appeal.

(a) It is the responsibility of an ap-
pellant to provide a Reviewing Officer
sufficient narrative evidence and argu-
ment to show why a decision by a
lower level officer should be reversed
or changed.

(b) An appellant must include the fol-
lowing information in a notice of ap-
peal:

(1) The appellant’s name, mailing ad-
dress, and daytime telephone number;

VerDate 11<MAY>2000 11:51 Jul 17, 2000 Jkt 190130 PO 00000 Frm 00323 Fmt 8010 Sfmt 8010 Y:\SGML\190130T.XXX pfrm07 PsN: 190130T



324

36 CFR Ch. II (7–1–00 Edition)§ 251.91

(2) The title or type of written in-
strument involved, the date of applica-
tion for or issuance of the written in-
strument, and the name of the respon-
sible Forest Service Officer;

(3) A brief description and the date of
the written decision being appealed;

(4) A statement of how the appellant
is adversely affected by the decision
being appealed;

(5) A statement of the facts of the
dispute and the issue(s) raised by the
appeal;

(6) Specific references to any law,
regulation, or policy that the appellant
believes to be violated and the reason
for such an allegation.

(7) A statement as to whether and
how the appellant has tried to resolve
the issue(s) being appealed with the De-
ciding Officer, the date of any discus-
sion, and the outcome of that meeting
or contact; and

(8) A statement of the relief the ap-
pellant seeks.

(c) An appellant may also include one
or more of the following in a notice of
appeal: a request for oral presentation
(§ 251.97); a request for stay of imple-
mentation of the decision pending deci-
sion on the appeal (§ 251.91); or, in those
States with a Department of Agri-
culture certified mediation program, a
request for mediation of grazing permit
cancellation or suspensions pursuant
to § 251.103.

[54 FR 3362, Jan. 23, 1989; 54 FR 13807, Apr. 5,
1989, as amended at 54 FR 34510, Aug. 21, 1989;
64 FR 37846, July 14, 1999]

§ 251.91 Stays.
(a) A decision may be implemented

during the appeal process, unless the
Reviewing Officer grants a stay or un-
less a term grazing permit holder ap-
peals a decision and simultaneously re-
quests mediation pursuant to § 251.103.
In the case of mediation requests, a
stay is granted automatically upon re-
ceipt of the notice of appeal for the du-
ration of the mediation period as pro-
vided in § 251.103.

(b) An appellant or intervenor may
request a stay of a decision at any time
while an appeal is pending, if the harm-
ful effects alleged pursuant to para-
graph (c)(3) of this section would occur
during pendency of the appeal. The Re-
viewing Officer shall not accept any re-

quest to stay implementation of a deci-
sion that is not scheduled to begin dur-
ing pendency of the appeal.

(c) To request a stay of decision, an
appellant or intervenor must—

(1) File a written request with the
Reviewing Officer;

(2) Simultaneously send a copy of the
stay request to any other appellant(s),
to intervenor(s), and to the Deciding
Officer.

(3) Provide a written justification of
the need for a stay, which at a min-
imum includes the following:

(i) A description of the specific
project(s), activity(ies), or action(s) to
be stopped.

(ii) Specific reasons why the stay
should be granted in sufficient detail to
permit the Reviewing Officer to evalu-
ate and rule upon the stay request, in-
cluding at a minimum:

(A) The specific adverse effect(s)
upon the requester;

(B) Harmful site-specific impacts or
effects on resources in the area af-
fected by the activity(ies) to be
stopped, and

(C) How the cited effects and impacts
would prevent a meaningful decision on
the merits.

(d) A Deciding Officer and other par-
ties to an appeal may provide the Re-
viewing Officer with a written response
to a stay request. A copy of any re-
sponse must be sent to all parties to
the appeal.

(e) Timeframe. The Reviewing Officer
must rule on a stay request no later
than 10 calendar days from receipt.

(f) Criteria to consider. In deciding a
stay request, a Reviewing Officer shall
consider:

(1) Information provided by the re-
quester pursuant to paragraph (c) of
this section including the validity of
any claim of adverse effect on the re-
quester;

(2) The effect that granting a stay
would have on preserving a meaningful
appeal on the merits;

(3) Any information provided by the
Deciding Officer or other party to the
appeal in response to the stay request;
and

(4) Any other factors the Reviewing
Officer considers relevant to the deci-
sion.
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(g) Notice of decision on a stay request.
A Reviewing Officer must issue a writ-
ten decision on a stay request.

(1) If a stay is granted, the stay shall
specify the specific activities to be
stopped, duration of the stay, and rea-
sons for granting the stay.

(2) If a stay is denied in whole or in
part, the decision shall specify the rea-
sons for the denial.

(3) A copy of a decision on a stay re-
quest shall be sent to all parties to the
appeal.

(h) Duration. A stay shall remain in
effect for the 15-day period for deter-
mining discretionary review (§ 251.100),
unless changed by the Reviewing Offi-
cer in accordance with paragraph (i) of
this section.

(i) Change in a stay. A Reviewing Offi-
cer may change a stay decision in ac-
cordance with any terms established in
the stay decision itself or at any time
during pendency of an appeal that cir-
cumstances support a change of stay.
In making any changes to a stay deci-
sion, the Reviewing Officer must issue
a written notice to all parties to the
appeal explaining the reason for mak-
ing the changes and setting forth any
terms or conditions that apply to the
change.

(j) Petitions to change a stay. An ap-
pellant or intervenor may petition a
Reviewing Officer to change or lift a
stay at any time during the pendency
of an appeal. Such petitions must be in
writing, must explain how cir-
cumstances have changed since the
stay was imposed, and must state why
the change in the stay is being re-
quested. The petitioner must send a
copy of the petition to all parties to
the appeal.

(k) Appeal of stay decision or changes
in stay. A Reviewing Officer’s decision
to grant, deny, lift, or otherwise
change a stay is not subject to further
appeal and review, except when the
first-level Reviewing Officer was the
Forest Supervisor. In this instance, the
Regional Forester has discretion to re-
view.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989; 64 FR 37846, July 14,
1999]

§ 251.92 Dismissal.
(a) The Reviewing Officer shall dis-

miss an appeal and close the record
without a decision on the merits when:

(1) The appellant is not eligible to ap-
peal a decision under this subpart.

(2) Appellant’s notice of appeal is not
filed within the required time period,
or the notice of appeal fails to meet the
minimum requirements of § 251.90 of
this subpart to such an extent that the
Reviewing Officer lacks adequate infor-
mation on which to base a decision.

(3) In cases where there is only one
appellant, the appellant withdraws the
appeal.

(4) The requested relief cannot be
granted under existing law, fact, or
regulation.

(5) The decision is excluded from ap-
peal under this subpart (§ 251.83).

(6) The Deciding Officer has with-
drawn the decision under appeal.

(7) A request for review of the same
decision has been filed by the same per-
son under part 217 of this chapter.

(8) A mediated agreement is reached
(§ 251.103).

(b) The Reviewing Officer shall give
written notice of dismissal that in-
cludes an explanation of why the ap-
peal is dismissed.

(c) A Reviewing Officer’s dismissal
decision is subject to discretionary re-
view at the next administrative level
as provided for in § 251.87(d), except
when a dismissal decision results from
withdrawal of an appeal by an appel-
lant, withdrawal of the initial decision
by the Deciding Officer, or a mediated
resolution of the dispute.

[54 FR 3362, Jan. 23, 1989, as amended at 55
FR 7896, Mar. 6, 1990; 64 FR 37846, July 14,
1999]

§ 251.93 Resolution of issues.
(a) Authorized Forest Service officers

shall, to the extent practicable and
consistent with the public interest,
consult and meet in person, or by
phone, with holders of written instru-
ments prior to issuing written deci-
sions related to administration of a
written authorization. The purpose of
such meetings is to discuss any issues
or concerns related to the authorized
use and to reach a common under-
standing and agreement where possible
prior to issuance of a written decision.
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(b) When decisions are appealed, the
Deciding Officer may discuss the ap-
peal with the appellant(s) and inter-
venor(s) together or separately to nar-
row issues, agree on facts, and explore
opportunities to resolve the issues by
means other than review and decision
on the appeal, including mediation pur-
suant to § 251.103. At the request of the
Deciding Officer, the Reviewing Officer
may extend the time period to allow
for meaningful negotiations, except for
appeals under review at the discre-
tionary level. In the event of mediation
of a grazing dispute under § 251.103, the
Reviewing Officer may extend the time
for mediation only as provided in
§ 251.103.

(c) The Deciding Officer has the au-
thority to withdraw a decision, in
whole or in part, during the appeal.
Where a Deciding Officer decides to
withdraw a decision, all parties to the
appeal and the Reviewing Officer must
receive written notice.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989; 64 FR 37846, July 14,
1999]

§ 251.94 Responsive statement.
(a) Content. A responsive statement

contains the Deciding Officer’s re-
sponse to the specific facts or issues of
law or regulation and the requested re-
lief set forth by the appellant in the
notice of appeal.

(b) Timeframe. Unless the Reviewing
Officer has granted an extension or dis-
missed the appeal, or unless mediation
has been requested under this subpart,
the Deciding Officer shall prepare a re-
sponsive statement and send it to the
Reviewing Officer and all parties to the
appeal within 30 days of receipt of the
notice of appeal. Where mediation oc-
curs but fails to resolve the issues, the
Deciding Officer shall prepare a respon-
sive statement and send it to the Re-
viewing Officer and all parties to the
appeal within 30 days of the reinstate-
ment of the appeal timeframes
(§ 251.103(c)).

(c) Replies. Within 20 days of the post-
marked date of the responsive state-
ment, the appellant(s) and any inter-
venor(s) may file a written reply to the
responsive statement with the Review-
ing Officer. Appellants and intervenors
must send a copy of any reply to a re-

sponsive statement to all parties to the
appeal, including the Deciding Officer.

[54 FR 3362, Jan. 23, 1989, as amended at 64
FR 37846, July 14, 1999]

§ 251.95 Authority of reviewing officer.
(a) Discretion to establish procedures. A

Reviewing Officer may issue such pro-
cedural orders as deemed appropriate
to ensure orderly, expeditious, and fair
conduct of an appeal providing they are
consistent with other provisions of this
part.

(1) In appeals involving intervenors,
the Reviewing Officer may prescribe
special procedures to conduct the ap-
peal.

(2) All parties to an appeal shall re-
ceive notice of any orders or decisions
on the conduct of the appeal.

(3) Orders and determinations gov-
erning the conduct of an appeal are not
subject to appeal and further review.

(b) Consolidation of appeals. A Review-
ing Officer may consolidate multiple
appeals of the same decision, or of
similar decisions involving common
issues of fact or law and issue one ap-
peal decision. Similarly, a Reviewing
Officer may issue one decision in cases
involving separate reviews filed pursu-
ant to 36 CFR part 217 and under this
part when the decision at issue is the
same decision. In such case, the Re-
viewing Officer shall give notice to all
parties to multiple appeals.

(1) A decision to consolidate appeals
is not subject to appeal and further re-
view.

(2) At the discretion of the Reviewing
Officer, the Deciding Officer may pre-
pare one responsive statement to mul-
tiple appeals.

(c) Requests for additional information.
Except in discretionary review con-
ducted pursuant to § 251.100 and second
level appeals of decisions made by the
District Ranger pursuant to § 251.87(c)
of this subpart, the Reviewing Officer
may ask any party to an appeal for ad-
ditional information as deemed nec-
essary to decide the appeal. Such re-
quests will be limited to obtaining and
evaluating information needed to clar-
ify issues raised. The Reviewing Officer
shall notify all parties of the request
for information, provide it to all par-
ties, give opportunity to comment, and
extend time periods if necessary to
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allow for submission of the informa-
tion.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989; 55 FR 7896, Mar. 6,
1990]

§ 251.96 Intervention.
(a) A request to intervene in an ap-

peal may be made at any time prior to
the closing of the appeal record
(§ 251.98) at the first level of appeal
(§ 251.87). Requests to intervene in an
appeal at the discretionary review
level (§ 251.87(d)) shall be denied.

(b) To request intervention in a first-
level appeal under this subpart, a
party, at a minimum, must:

(1) Submit a written petition to in-
tervene to the Reviewing Officer,

(2) Be, as defined at § 251.81 of this
subpart, an applicant for or holder of a
written instrument issued by the For-
est Service that is the subject of or af-
fected by the appeal, and have an inter-
est that could be directly affected by a
decision on the appeal, and

(3) Show, in the request for interven-
tion, how the decision on the appeal
would directly affect petitioner’s inter-
ests.

(c) The Reviewing Officer determines
whether a party requesting interven-
tion meets the requirements of para-
graph (a) of this section. In granting
intervention, the Reviewing Officer
must give notice to all other parties to
the appeal.

(d) A granting or denial of interven-
tion is not subject to appeal to a higher
level.

(e) Appellants and intervenors must
concurrently furnish copies of all sub-
missions to each other as well as the
Deciding Officer. Failure to provide
each other copies may result in re-
moval of a submission from the appeal
record. At the discretion of the Review-
ing Officer, appellants may be given
additional time to review and comment
on initial submissions by intervenors.

(f) An intervenor cannot continue an
appeal if the appellant withdraws the
appeal.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989]

§ 251.97 Oral presentation.
(a) Purpose. An oral presentation pro-

vides an additional opportunity for an

appellant, and other parties to an ap-
peal, to present their viewpoints to the
Reviewing Officer. The purpose is to re-
state, emphasize, and/or clarify infor-
mation related to an appeal. Oral pres-
entations are to be conducted in an in-
formal manner and shall not be subject
to formal rules of procedure such as
those applicable to judicial pro-
ceedings.

(b) Requests. Only an appellant may
request and be granted an oral presen-
tation. An appellant may request an
oral presentation at any time prior to
closing of the appeal record (§ 251.98). A
Reviewing Officer shall automatically
grant an oral presentation if the appel-
lant requested the presentation as part
of the notice of appeal.

(c) Participation. At the discretion of
the Reviewing Officer, oral presen-
tations may be open to public attend-
ance, but participation is limited to
parties to the appeal. The Reviewing
Officer shall advise all parties to the
appeal, including the Deciding Officer,
of the place, time, and date of the oral
presentation, and how the oral presen-
tation will be conducted. All parties to
an appeal shall be invited to partici-
pate. Appellants and intervenors must
bear any expense involved in making
an oral presentation in person or by
telephone.

(d) Limitation. Oral presentations
shall be held only at the first level of
appeal (§ 251.87(b)).

§ 251.98 Appeal record.

The following rules apply only to the
appeal record for appeals at the first
level (§ 251.87 (a), (b)):

(a) It is the responsibility of the Re-
viewing Officer to maintain in one lo-
cation the documents related to the ap-
peal.

(b) The record consists of the docu-
ments filed with the Reviewing Officer
including, but not limited to, the no-
tice of appeal, responsive statement,
replies to submissions by various par-
ties to the appeal, orders and deter-
minations made on the conduct of the
appeal, and correspondence.

(c) The Reviewing Officer has discre-
tion to remove from the record docu-
ments that were not sent to all parties
to an appeal.
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(d) Unless the Reviewing Officer has
ordered otherwise, the appeal record
closes with the expiration of the time
period for filing of the reply(ies) to the
responsive statement, or at the conclu-
sion of an oral presentation, if there is
one. The Reviewing Officer shall notify
all parties to an appeal of the closure
of the record.

(e) The appeal record is open to pub-
lic inspection.

(f) In appeals involving initial deci-
sions of the Chief (§ 251.87(a)), the es-
tablishment of an administrative
record as defined in paragrapn (a) of
this section shall not begin unless the
Secretary elects to review the appeal.
Except for the initial notice of appeal,
any filings made previous to the Sec-
retary’s election to review will not be
accepted.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989]

§ 251.99 Appeal decision.

(a) The Reviewing Officer shall base
the appeal decision on the appeal
record and applicable laws, regulations,
orders, policies, and procedures.

(b) The Reviewing Officer shall af-
firm or reverse the original decision
whole or in part and include the rea-
son(s) for the decision. The Reviewing
Officer may also include in the appeal
decision instructions for further action
by the Deciding Officer.

(c) At the first level of appeal, the
Reviewing Officer shall make and issue
an appeal decision within 30 days of the
date the record is closed.

(d) At the second level of appeal pro-
vided in § 251.87(c), the Reviewing Offi-
cer shall make and issue an appeal de-
cision within 30 days of the date the
record is received from the first level
Reviewing Officer.

(e) The Reviewing Officer shall send a
copy of all appeal decisions to all par-
ticipants.

(f) Unless the next higher officer ex-
ercises the discretion to review an ap-
peal decision as provided in §§ 251.87(e)
and 251.100 of this subpart, the appeal
decision is the final administrative de-
cision of the Department of Agri-
culture and is not subject to further re-

view under this subpart or part 217 of
this chapter.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989]

§ 251.100 Discretionary review.
(a) Petitions or requests for discre-

tionary review shall not, in and of
themselves, give rise to a decision to
exercise discretionary review. In elect-
ing to exercise discretion, a Reviewing
Officer should consider, but is not lim-
ited to, such factors as controversy
surrounding the decision, the potential
for litigation, and whether the appeal
decision is precedential in nature or es-
tablishes new policy.

(b) As provided for in §§ 251.87(d) and
(e), 251.91(k), and 251.92, stay decisions
rendered by a Forest Supervisor, cer-
tain dismissal decisions rendered by
Forest Service line officers, and first-
level appeal decisions rendered by Re-
gional Foresters and the Chief (§ 251.99),
are subject to discretionary review at
the next highest administrative level.
Within one day following the date of a
decision subject to such discretionary
review, the Reviewing Officer shall for-
ward a copy of the decision and the ini-
tial decision upon which the appeal is
predicated to the next higher officer.

(c) The next higher level officer shall
have 15 calendar days from date of re-
ceipt to decide whether or not to re-
view an appeal decision and may call
for or use the appeal record in deciding
whether or not to review the appeal de-
cision. If the record is requested, the
15-day period is suspended at that
point. The lower level Reviewing Offi-
cer shall forward it within 5 days of the
request. Upon receipt, the higher level
officer shall have 15 days to decide
whether or not to review the lower
level decision. If that officer takes no
action by the expiration of the discre-
tionary review period, appellants shall
be notified by the discretionary level
officer that the appeal decision of the
Reviewing Officer stands as the final
administrative review decision of the
Department of Agriculture.

(d) When an official exercises the dis-
cretion in § 251.87(d) or § 251.87(e) of this
subpart to review a dismissal or appeal
decision, the discretionary review shall
be made on the existing appeal record
and the lower level Reviewing Officer’s
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appeal decision. The record shall not be
reopened to accept additional submis-
sions from any source, including the
Reviewing Officer whose appeal deci-
sion is being reviewed.

(e) When an official exercises discre-
tion to review an appeal decision, a Re-
viewing Officer may extend a stay, in
whole or in part, during pendency of
the discretionary review.

(f) The second level Reviewing Officer
shall conclude the review within 30
days of the date of notice issued to an
appellant that the lower level decision
will be reviewed.

(g) If a discretionary review decision
is not issued by the end of the 30-day
review period, appellants and interve-
nors shall be deemed to have exhausted
their administrative remedies for pur-
poses of judicial review. In such case,
appellants, intervenors, and the lower
level Reviewing Officer shall be noti-
fied by the discretionary level officer.

(h) The Reviewing Officer shall pro-
vide a copy of the decision to all appel-
lants, intervenors, the Deciding Offi-
cer, and the lower level Reviewing Offi-
cer.

[54 FR 3362, Jan. 23, 1989, as amended at 54
FR 34510, Aug. 21, 1989; 55 FR 7896, Mar. 6,
1990]

§ 251.101 Policy in event of judicial
proceedings.

It is the position of the Department
of Agriculture that any filing for Fed-
eral judicial review of and relief from a
decision appealable under this subpart
is premature and inappropriate, unless
the appellant has first sought to re-
solve the dispute by invoking and ex-
hausting the procedures of this sub-
part. This position may be waived only
upon a written finding by the Chief.

§ 251.102 Applicability and effective
date.

(a) Except where applicants or hold-
ers elect the decision review proce-
dures of part 217 of this chapter, ap-
pealable decisions arising from the
issuance, approval, and administration
of written instruments authorizing oc-
cupancy and use of National Forest
System lands made on or after Feb-
ruary 22, 1989, shall be subject to the
procedures of this part.

(b) Decisions made before February
22, 1989, arising from the issuance, ap-
proval, and administration of written
instruments authorizing occupancy
and use of National Forest System
lands shall be subject to appeal under
the provisions of 36 CFR 211.18.

[54 FR 6892, Feb. 15, 1989]

§ 251.103 Mediation of term grazing
permit disputes.

(a) Decisions subject to mediation. In
those States with Department of Agri-
culture certified mediation programs,
any holder of a term grazing permit
may request mediation, if a Deciding
Officer issues a decision to suspend or
cancel a term grazing permit, in whole
or in part, as authorized by 36 CFR
222.4 (a)(2)(i), (ii), (iv), (v), and (a)(3)
through (a)(6).

(b) Parties. Notwithstanding the pro-
visions addressing parties to an appeal
at § 251.86, only the following may par-
ticipate in mediation of term grazing
permit disputes under this section:

(1) A mediator authorized to mediate
under a Department of Agriculture
State certified mediation program:

(2) The Deciding Officer who made
the decision being mediated, or des-
ignee;

(3) The holder whose term grazing
permit is the subject of the Deciding
Officer’s decision and who has re-
quested mediation in the notice of ap-
peal;

(4) The holder’s creditors, if applica-
ble; and

(5) Legal counsel, if applicable. The
Forest Service will have legal counsel
participate only if the permittee
choose to have legal counsel.

(c) Timeframe. When an appellant si-
multaneously requests mediation at
the time an appeal is filed (§ 251.84), the
Reviewing Officer shall immediately
notify, by certified mail, all parties to
the appeal that, in order to allow for
mediation, the appeal is suspended for
45 calendar days from the date of the
Reviewing Officer’s notice. If agree-
ment has not been reached at the end
of 45 calendar days, but it appears to
the Deciding Officer that a mediated
agreement may soon be reached, the
Reviewing Officer may notify, by cer-
tified mail, all parties to the appeal
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that the period for mediation is ex-
tended for a period of up to 15 calendar
days from the end of the 45-day appeal
suspension period. If a mediated agree-
ment cannot be reached under the spec-
ified timeframes, the Reviewing Officer
shall immediately notify, by certified
mail, all parties to the appeal that me-
diation was unsuccessful, that the stay
granted during mediation is lifted, and
that the timeframes and procedures ap-
plicable to an appeal (§ 251.89) are rein-
stated as of the date of such notice.

(d) Confidentiality. Mediation sessions
shall be confidential; moreover, dispute
resolution communications, as defined
in 5 U.S.C. 571(5), shall be confidential.
However, the final agreement signed by
the Forest Service official and the per-
mit holder is subject to public disclo-
sure.

(e) Records. Notes taken or factual
material received during mediation
sessions are not to be entered as part of
the appeal record.

(f) Cost. The United States Govern-
ment shall cover only incurred ex-
penses of its own employees in medi-
ation sessions.

(g) Exparte communication. Except to
request a time extension or commu-
nicate the results of mediation pursu-
ant to paragraph (d) of this section, the
Deciding Officer, or designee, shall not
discuss mediation and/or appeal mat-
ters with the Reviewing Officer.

[64 FR 37846, July 14, 1999

Subpart D—Access to Non-
Federal Lands

SOURCE: 56 FR 27417, June 14, 1991, unless
otherwise noted.

§ 251.110 Scope and application.
(a) The regulations in this subpart

set forth the procedures by which land-
owners may apply for access across Na-
tional Forest System lands and the
terms and conditions that govern any
special use or other authorization that
is issued by the Forest Service to per-
mit such access.

(b) These regulations apply to access
across all National Forest System
lands, including Congressionally des-
ignated areas, and supplement the reg-
ulations in subpart B of this part, and

in parts 212 and 293 of this chapter. The
regulations of this subpart do not af-
fect rights-of-way established under
authority of R.S. 2477 (43 U.S.C. 932);
rights-of-way transferred to States
under 23 U.S.C. 317; access rights out-
standing in third parties at the time
the United States acquired the land; or
the rights reserved in conveyances to
the United States and in other ease-
ments granted by an authorized officer
of the Forest Service. Except for the
aforementioned rights-of-way, cur-
rently valid special-use authorizations
will become subject to the rules of this
subpart upon expiration, termination,
reversion, modification, or reauthor-
ization.

(c) Subject to the terms and condi-
tions contained in this part and in
parts 212 and 293 of this chapter, as ap-
propriate, landowners shall be author-
ized such access as the authorized offi-
cer deems to be adequate to secure
them the reasonable use and enjoy-
ment of their land.

(d) ln those cases where a land-
owner’s ingress or egress across Na-
tional Forest System lands would re-
quire surface disturbance or would re-
quire the use of Government-owned
roads, trails, or transportation facili-
ties not authorized for general public
use, the landowner must apply for and
receive a special-use or road-use au-
thorization documenting the occu-
pancy and use authorized on National
Forest System lands or facilities and
identifying the landowner’s rights,
privileges, responsibilities, and obliga-
tions.

(e) Where ingress and egress will re-
quire the use of existing Government-
owned roads, trails, or other transpor-
tation facilities which are open and
available for general public use, use by
the landowner shall be in accordance
with the provisions of part 212 of this
chapter.

(f) The rules of this subpart do not
apply to access within conservation
system units in Alaska which are sub-
ject to title XI of the Alaska National
Interest Lands Conservation Act (16
U.S.C. 3101), except for access to
inholdings authorized by section 1110(b)
of that Act.

(g) Where there is existing access or
a right of access to a property over
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non-National Forest land or over pub-
lic roads that is adequate or that can
be made adequate, there is no obliga-
tion to grant additional access through
National Forest System lands.

§ 251.111 Definitions.
In addition to the definitions in sub-

part B of this part, the following terms
apply to this subpart:

Access means the ability of land-
owners to have ingress and egress to
their lands. It does not include rights-
of-way for power lines or other utili-
ties.

Adequate access means a route and
method of access to non-Federal land
that provides for reasonable use and
enjoyment of the non-Federal land con-
sistent with similarly situated non-
Federal land and that minimizes dam-
age or disturbance to National Forest
System lands and resources.

Congressionally designated area means
lands which are within the boundaries
of a component of the National Wilder-
ness Preservation System, National
Wild and Scenic River System, Na-
tional Trails System, and also National
Monuments, Recreation, and Scenic
Areas within the National Forest Sys-
tem, and similar areas designated by
Federal statute.

Landowner(s) means the owner(s) of
non-Federal land or interests in land
within the boundaries of the National
Forest System.

§ 251.112 Application requirements.
(a) A landowner shall apply for access

across National Forest System lands in
accordance with the application re-
quirements of § 251.54 of this part. Such
application shall specifically include a
statement of the intended mode of ac-
cess to, and uses of, the non-Federal
land for which the special-use author-
ization is requested.

(b) The application shall disclose the
historic access to the landowner’s prop-
erty and any rights of access which
may exist over non-federally owned
land and shall provide reasons why
these means of access do not provide
adequate access to the landowners
property.

(c) The information required to apply
for access across National Forest lands
under this subpart is approved for use

under subpart B of this part and as-
signed OMB control number 0596–0082.

§ 251.113 Instrument of authorization.

To grant authority to construct and/
or use facilities and structures on Na-
tional Forest System lands for access
to non-Federal lands, the authorized
officer shall issue a special-use author-
ization in conformance with the provi-
sions of subpart B of this part or a
road-use permit. In cases where Road
Rights-of-way Construction And Use
Agreements are in effect, the author-
ized officer may grant an easement in
accordance with the provisions of part
212 of this chapter.

§ 251.114 Criteria, terms and condi-
tions.

(a) In issuing a special-use authoriza-
tion for access to non-Federal lands,
the authorized officer shall authorize
only those access facilities or modes of
access that are needed for the reason-
able use and enjoyment of the land and
that minimize the impacts on the Fed-
eral resources. The authorizing officer
shall determine what constitutes rea-
sonable use and enjoyment of the lands
based on contemporaneous uses made
of similarly situated lands in the area
and any other relevant criteria.

(b) Landowners must pay an appro-
priate fee for the authorized use of Na-
tional Forest System lands in accord-
ance with § 251.57 of this part.

(c) A landowner may be required to
provide a reciprocal grant of access to
the United States across the land-
owner’s property where such reciprocal
right is deemed by the authorized offi-
cer to be necessary for the manage-
ment of adjacent Federal land. In such
case, the landowner shall receive the
fair market value of the rights-of-way
granted to the United States. If the
value of the rights-of-way obtained by
the Government exceeds the value of
the rights-of-way granted, the dif-
ference in value will be paid to the
landowner. If the value of the rights-of-
way across Government land exceeds
the value of the rights-of-way across
the private land, an appropriate adjust-
ment will be made in the fee charged
for the special-use authorization as
provided in § 251.57(b)(5) of this part.
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(d) For access across National Forest
System lands that will have significant
non-Forest user traffic, a landowner
may be required to construct new roads
or reconstruct existing roads to bring
the roads to a safe and adequate stand-
ard. A landowner also may be required
to provide for the operation and main-
tenance of the road. This may be done
by arranging for such road to be made
part of the local public road system, or
formation of a local improvement dis-
trict to assume the responsibilities for
the operation and maintenance of the
road as either a private road or as a
public road, as determined to be appro-
priate by the authorizing officer.

(e) When access is tributary to or de-
pendent on forest development roads,
and traffic over these roads arising
from the use of landowner’s lands ex-
ceeds their safe capacity or will cause
damage to the roadway, the land-
owner(s) may be required to obtain a
road-use permit and to perform such
reconstruction as necessary to bring
the road to a safe and adequate stand-
ard to accommodate such traffic in ad-
dition to the Government’s traffic. In
such case, the landowner(s) also shall
enter into a cooperative maintenance
arrangement with the Forest Service
to ensure that the landowner’s com-
mensurate maintenance responsibil-
ities are met or shall make arrange-
ments to have the jurisdiction and
maintenance responsibility for the
road assumed by the appropriate public
road authority.

(f) In addition to ensuring that appli-
cable terms and conditions of para-
graphs (a) through (e) of this section
are met, the authorizing officer, prior
to issuing any access authorization,
must also ensure that:

(1) The landowner has demonstrated
a lack of any existing rights or routes
of access available by deed or under
State or common law;

(2) The route is so located and con-
structed as to minimize adverse im-
pacts on soils, fish and wildlife, scenic,
cultural, threatened and endangered
species, and other values of the Federal
land;

(3) The location and method of access
is as consistent as reasonably possible
with the management of any congres-
sionally designated area and is con-

sistent with Forest Land and Resource
Management Plans or the plans are
amended to accommodate the access
grant, and;

(4) When access routes exist across
the adjacent non-Federal lands or the
best route as determined by the au-
thorizing officer is across non-Federal
lands, the applicant landowner has
demonstrated that all legal recourse to
obtain reasonable access across adja-
cent non-Federal lands has been ex-
hausted or has little chance of success.

(g) In addition to the other require-
ments of this section, the following
factors shall be considered in author-
izing access to non-federally owned
lands over National Forest System
lands which are components of the Na-
tional Wilderness Preservation Sys-
tem:

(1) The use of means of ingress and
egress which have been or are being
customarily used with respect to simi-
larly situated non-Federal land used
for similar purposes;

(2) The combination of routes and
modes of travel, including non-
motorized modes, which will cause the
least lasting impact on the wilderness
but, at the same time, will permit the
reasonable use of the non-federally
owned land;

(3) The examination of a voluntary
acquisition of land or interests in land
by exchange, purchase, or donation to
modify or eliminate the need to use
wilderness areas for access purposes.

PART 254—LANDOWNERSHIP
ADJUSTMENTS

Subpart A—Land Exchanges

Sec.
254.1 Scope and applicability.
254.2 Definitions.
254.3 Requirements.
254.4 Agreement to initiate an exchange.
254.5 Assembled land exchanges.
254.6 Segregative effect.
254.7 Assumption of costs.
254.8 Notice of exchange proposal.
254.9 Appraisals.
254.10 Bargaining; arbitration.
254.11 Exchanges at approximately equal

value.
254.12 Value equalization; cash equalization

waiver.
254.13 Approval of exchanges; notice of deci-

sion.
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