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(b) EPA shall give priority to those
proposals which will develop:

(1) A new or significantly improved
environmental education practice,
method, or technique;

(2) An environmental education prac-
tice, method, or technique which may
have wide application;

(3) An environmental education prac-
tice, method, or technique which ad-
dresses a skill or scientific field identi-
fied as a priority in the report which
will be developed within two years of
enactment pursuant to section 9(d) of
the Act; and

(4) An environmental education prac-
tice, method, or technique which ad-
dresses an environmental issue which,
in the judgment of EPA, is of a high
priority.

§ 47.130 Performance of grant.
(a) Each project shall be performed

by the recipient, or by a person satis-
factory to the recipient and to the
EPA. Workplans shall accompany all
applications, shall identify who will be
performing activities, and shall be ap-
proved by EPA prior to funding.

(b) Budget periods normally will not
exceed one year. Project periods may
be longer, and additional funding may
be awarded for continuations.

(c) Procurement procedures, which
are found in 40 CFR part 33 for all re-
cipients other than State and local
governments. Procurement procedures
for State and local governments are de-
scribed in 40 CFR part 31. These proce-
dures include provisions for small pur-
chase procedures.

§ 47.135 Disputes.
Disputes arising under these grants

shall be governed by 40 CFR 30.1200 for
recipients other than State and local
governments and 40 CFR 31.70 for State
and local governments.

PART 49—TRIBAL CLEAN AIR ACT
AUTHORITY

Sec.
49.1 Program overview.
49.2 Definitions.
49.3 General Tribal Clean Air Act authority.
49.4 Clean Air Act provisions for which it is

not appropriate to treat tribes in the
same manner as States.

49.5 Tribal requests for additional Clean Air
Act provisions for which it is not appro-
priate to treat tribes in the same manner
as States.

49.6 Tribal eligibility requirements.
49.7 Request by an Indian tribe for eligi-

bility determination and Clean Air Act
program approval.

49.8 Provisions for tribal criminal enforce-
ment authority.

49.9 EPA review of tribal Clean Air Act ap-
plications.

49.10 EPA review of State Clean Air Act
programs.

49.11 Actions under section 301(d)(4) author-
ity.

49.22 Federal implementation plan for Tri-
cities landfill, Salt River Pima-Maricopa
Indian Community.

AUTHORITY: 42 U.S.C. 7401, et seq.

SOURCE: 63 FR 7271, Feb. 12, 1998, unless
otherwise noted.

§ 49.1 Program overview.
(a) The regulations in this part iden-

tify those provisions of the Clean Air
Act (Act) for which Indian tribes are or
may be treated in the same manner as
States. In general, these regulations
authorize eligible tribes to have the
same rights and responsibilities as
States under the Clean Air Act and au-
thorize EPA approval of tribal air qual-
ity programs meeting the applicable
minimum requirements of the Act.

(b) Nothing in this part shall prevent
an Indian tribe from establishing addi-
tional or more stringent air quality
protection requirements not incon-
sistent with the Act.

§ 49.2 Definitions.
(a) Clean Air Act or Act means those

statutory provisions in the United
States Code at 42 U.S.C. 7401, et seq.

(b) Federal Indian Reservation, Indian
Reservation or Reservation means all
land within the limits of any Indian
reservation under the jurisdiction of
the United States government, not-
withstanding the issuance of any pat-
ent, and including rights-of-way run-
ning through the reservation.

(c) Indian tribe or tribe means any In-
dian tribe, band, nation, or other orga-
nized group or community, including
any Alaska Native village, which is
federally recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.
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(d) Indian Tribe Consortium or Tribal
Consortium means a group of two or
more Indian tribes.

(e) State means a State, the District
of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam,
and American Samoa and includes the
Commonwealth of the Northern Mar-
iana Islands.

§ 49.3 General Tribal Clean Air Act au-
thority.

Tribes meeting the eligibility cri-
teria of § 49.6 shall be treated in the
same manner as States with respect to
all provisions of the Clean Air Act and
implementing regulations, except for
those provisions identified in § 49.4 and
the regulations that implement those
provisions.

§ 49.4 Clean Air Act provisions for
which it is not appropriate to treat
tribes in the same manner as
States.

Tribes will not be treated as States
with respect to the following provi-
sions of the Clean Air Act and any im-
plementing regulations thereunder:

(a) Specific plan submittal and im-
plementation deadlines for NAAQS-re-
lated requirements, including but not
limited to such deadlines in sections
110(a)(1), 172(a)(2), 182, 187, 189, and 191
of the Act.

(b) The specific deadlines associated
with the review and revision of imple-
mentation plans related to major fuel
burning sources in section 124 of the
Act.

(c) The mandatory imposition of
sanctions under section 179 of the Act
because of a failure to submit an im-
plementation plan or required plan ele-
ment by a specific deadline, or the sub-
mittal of an incomplete or disapproved
plan or element.

(d) The provisions of section 110(c)(1)
of the Act.

(e) Specific visibility implementation
plan submittal deadlines established
under section 169A of the Act.

(f) Specific implementation plan sub-
mittal deadlines related to interstate
commissions under sections 169B(e)(2),
184(b)(1) and (c)(5) of the Act. For eligi-
ble tribes participating as members of
such commissions, the Administrator
shall establish those submittal dead-

lines that are determined to be prac-
ticable or, as with other non-partici-
pating tribes in an affected transport
region, provide for Federal implemen-
tation of necessary measures.

(g) Any provisions of the Act requir-
ing as a condition of program approval
the demonstration of criminal enforce-
ment authority or any provisions of
the Act providing for the delegation of
such criminal enforcement authority.
Tribes seeking approval of a Clean Air
Act program requiring such demonstra-
tion may receive program approval if
they meet the requirements of § 49.8.

(h) The specific deadline for the sub-
mittal of operating permit programs in
section 502(d)(1) of the Act.

(i) The mandatory imposition of
sanctions under section 502(d)(2)(B) be-
cause of failure to submit an operating
permit program or EPA disapproval of
an operating permit program submittal
in whole or part.

(j) The ‘‘2 years after the date re-
quired for submission of such a pro-
gram under paragraph (1)’’ provision in
section 502(d)(3) of the Act.

(k) Section 502(g) of the Act, which
authorizes a limited interim approval
of an operating permit program that
substantially meets the requirements
of Title V, but is not fully approvable.

(l) The provisions of section 503(c) of
the Act that direct permitting authori-
ties to establish a phased schedule as-
suring that at least one-third of the
permit applications submitted within
the first full year after the effective
date of an operating permit program
(or a partial or interim program) will
be acted on by the permitting author-
ity over a period not to exceed three
years after the effective date.

(m) The provisions of section 507(a) of
the Act that specify a deadline for the
submittal of plans for establishing a
small business stationary source tech-
nical and environmental compliance
assistance program.

(n) The provisions of section 507(e) of
the Act that direct the establishment
of a Compliance Advisory Panel.

(o) The provisions of section 304 of
the Act that, read together with sec-
tion 302(e) of the Act, authorize any
person who provides the minimum re-
quired advance notice to bring certain
civil actions in the Federal district
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courts against States in their capacity
as States.

(p) The provisions of section 502(b)(6)
of the Act that require that review of a
final permit action under the Title V
permitting program be ‘‘judicial’’ and
‘‘in State court,’’ and the provisions of
section 502(b)(7) of the Act that require
that review of a failure on the part of
the permitting authority to act on per-
mit applications or renewals by the
time periods specified in section 503 of
the Act be ‘‘judicial’’ and ‘‘in State
court.’’

(q) The provision of section 105(a)(1)
that limits the maximum Federal
share for grants to pollution control
agencies to three-fifths of the cost of
implementing programs for the preven-
tion and control of air pollution or im-
plementation of national primary and
secondary ambient air quality stand-
ards.

§ 49.5 Tribal requests for additional
Clean Air Act provisions for which
it is not appropriate to treat tribes
in the same manner as States.

Any tribe may request that the Ad-
ministrator specify additional provi-
sions of the Clean Air Act for which it
would be inappropriate to treat tribes
in general in the same manner as
States. Such request should clearly
identify the provisions at issue and
should be accompanied with a state-
ment explaining why it is inappro-
priate to treat tribes in the same man-
ner as States with respect to such pro-
visions.

§ 49.6 Tribal eligibility requirements.
Sections 301(d)(2) and 302(r), 42 U.S.C.

7601(d)(2) and 7602(r), authorize the Ad-
ministrator to treat an Indian tribe in
the same manner as a State for the
Clean Air Act provisions identified in
§ 49.3 if the Indian tribe meets the fol-
lowing criteria:

(a) The applicant is an Indian tribe
recognized by the Secretary of the In-
terior;

(b) The Indian tribe has a governing
body carrying out substantial govern-
mental duties and functions;

(c) The functions to be exercised by
the Indian tribe pertain to the manage-
ment and protection of air resources
within the exterior boundaries of the

reservation or other areas within the
tribe’s jurisdiction; and

(d) The Indian tribe is reasonably ex-
pected to be capable, in the EPA Re-
gional Administrator’s judgment, of
carrying out the functions to be exer-
cised in a manner consistent with the
terms and purposes of the Clean Air
Act and all applicable regulations.

§ 49.7 Request by an Indian tribe for
eligibility determination and Clean
Air Act program approval.

(a) An Indian tribe may apply to the
EPA Regional Administrator for a de-
termination that it meets the eligi-
bility requirements of § 49.6 for Clean
Air Act program approval. The applica-
tion shall concisely describe how the
Indian tribe will meet each of the re-
quirements of § 49.6 and should include
the following information:

(1) A statement that the applicant is
an Indian tribe recognized by the Sec-
retary of the Interior.

(2) A descriptive statement dem-
onstrating that the applicant is cur-
rently carrying out substantial govern-
mental duties and powers over a de-
fined area. This statement should:

(i) Describe the form of the tribal
government;

(ii) Describe the types of government
functions currently performed by the
tribal governing body such as, but not
limited to, the exercise of police pow-
ers affecting (or relating to) the health,
safety, and welfare of the affected pop-
ulation; taxation; and the exercise of
the power of eminent domain; and

(iii) Identify the source of the tribal
government’s authority to carry out
the governmental functions currently
being performed.

(3) A descriptive statement of the In-
dian tribe’s authority to regulate air
quality. For applications covering
areas within the exterior boundaries of
the applicant’s reservation the state-
ment must identify with clarity and
precision the exterior boundaries of the
reservation including, for example, a
map and a legal description of the area.
For tribal applications covering areas
outside the boundaries of a reservation
the statement should include:

(i) A map or legal description of the
area over which the application asserts
authority; and
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(ii) A statement by the applicant’s
legal counsel (or equivalent official)
that describes the basis for the tribe’s
assertion of authority (including the
nature or subject matter of the as-
serted regulatory authority) which
may include a copy of documents such
as tribal constitutions, by-laws, char-
ters, executive orders, codes, ordi-
nances, and/or resolutions that support
the tribe’s assertion of authority.

(4) A narrative statement describing
the capability of the applicant to ad-
minister effectively any Clean Air Act
program for which the tribe is seeking
approval. The narrative statement
must demonstrate the applicant’s capa-
bility consistent with the applicable
provisions of the Clean Air Act and im-
plementing regulations and, if re-
quested by the Regional Adminis-
trator, may include:

(i) A description of the Indian tribe’s
previous management experience
which may include the administration
of programs and services authorized by
the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450, et seq.), the Indian Mineral Devel-
opment Act (25 U.S.C. 2101, et seq.), or
the Indian Sanitation Facility Con-
struction Activity Act (42 U.S.C. 2004a);

(ii) A list of existing environmental
or public health programs adminis-
tered by the tribal governing body and
a copy of related tribal laws, policies,
and regulations;

(iii) A description of the entity (or
entities) that exercise the executive,
legislative, and judicial functions of
the tribal government;

(iv) A description of the existing, or
proposed, agency of the Indian tribe
that will assume primary responsi-
bility for administering a Clean Air
Act program (including a description of
the relationship between the existing
or proposed agency and its regulated
entities);

(v) A description of the technical and
administrative capabilities of the staff
to administer and manage an effective
air quality program or a plan which
proposes how the tribe will acquire ad-
ministrative and technical expertise.
The plan should address how the tribe
will obtain the funds to acquire the ad-
ministrative and technical expertise.

(5) A tribe that is a member of a trib-
al consortium may rely on the exper-
tise and resources of the consortium in
demonstrating under paragraph (a)(4)
of this section that the tribe is reason-
ably expected to be capable of carrying
out the functions to be exercised con-
sistent with § 49.6(d). A tribe relying on
a consortium in this manner must pro-
vide reasonable assurances that the
tribe has responsibility for carrying
out necessary functions in the event
the consortium fails to.

(6) Where applicable Clean Air Act or
implementing regulatory requirements
mandate criminal enforcement author-
ity, an application submitted by an In-
dian tribe may be approved if it meets
the requirements of § 49.8.

(7) Additional information required
by the EPA Regional Administrator
which, in the judgment of the EPA Re-
gional Administrator, is necessary to
support an application.

(8) Where the applicant has pre-
viously received authorization for a
Clean Air Act program or for any other
EPA-administered program, the appli-
cant need only identify the prior au-
thorization and provide the required
information which has not been sub-
mitted in the previous application.

(b) A tribe may simultaneously sub-
mit a request for an eligibility deter-
mination and a request for approval of
a Clean Air Act program.

(c) A request for Clean Air Act pro-
gram approval must meet any applica-
ble Clean Air Act statutory and regu-
latory requirements. A program ap-
proval request may be comprised of
only partial elements of a Clean Air
Act program, provided that any such
elements are reasonably severable,
that is, not integrally related to pro-
gram elements that are not included in
the plan submittal, and are consistent
with applicable statutory and regu-
latory requirements.

§ 49.8 Provisions for tribal criminal en-
forcement authority.

To the extent that an Indian tribe is
precluded from asserting criminal en-
forcement authority, the Federal Gov-
ernment will exercise primary criminal
enforcement responsibility. The tribe,
with the EPA Region, shall develop a
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procedure by which the tribe will pro-
vide potential investigative leads to
EPA and/or other appropriate Federal
agencies, as agreed to by the parties, in
an appropriate and timely manner.
This procedure shall encompass all cir-
cumstances in which the tribe is in-
capable of exercising applicable en-
forcement requirements as provided in
§ 49.7(a)(6). This agreement shall be in-
corporated into a Memorandum of
Agreement with the EPA Region.

§ 49.9 EPA review of tribal Clean Air
Act applications.

(a) The EPA Regional Administrator
shall process a request of an Indian
tribe submitted under § 49.7 in a timely
manner. The EPA Regional Adminis-
trator shall promptly notify the Indian
tribe of receipt of the application.

(b) Within 30 days of receipt of an In-
dian tribe’s initial, complete applica-
tion, the EPA Regional Administrator
shall notify all appropriate govern-
mental entities.

(1) For tribal applications addressing
air resources within the exterior
boundaries of the reservation, EPA’s
notification of other governmental en-
tities shall specify the geographic
boundaries of the reservation.

(2) For tribal applications addressing
non-reservation areas, EPA’s notifica-
tion of other governmental entities
shall include the substance and bases
of the tribe’s jurisdictional assertions.

(c) The governmental entities shall
have 30 days to provide written com-
ments to EPA’s Regional Adminis-
trator regarding any dispute con-
cerning the boundary of the reserva-
tion. Where a tribe has asserted juris-
diction over non-reservation areas, ap-
propriate governmental entities may
request a single 30-day extension to the
general 30-day comment period.

(d) In all cases, comments must be
timely, limited to the scope of the
tribe’s jurisdictional assertion, and
clearly explain the substance, bases,
and extent of any objections. If a
tribe’s assertion is subject to a con-
flicting claim, the EPA Regional Ad-
ministrator may request additional in-
formation from the tribe and may con-
sult with the Department of the Inte-
rior.

(e) The EPA Regional Administrator
shall decide the jurisdictional scope of
the tribe’s program. If a conflicting
claim cannot be promptly resolved, the
EPA Regional Administrator may ap-
prove that portion of an application ad-
dressing all undisputed areas.

(f) A determination by the EPA Re-
gional Administrator concerning the
boundaries of a reservation or tribal ju-
risdiction over non-reservation areas
shall apply to all future Clean Air Act
applications from that tribe or tribal
consortium and no further notice to
governmental entities, as described in
paragraph (b) of this section, shall be
provided, unless the application pre-
sents different jurisdictional issues or
significant new factual or legal infor-
mation relevant to jurisdiction to the
EPA Regional Administrator.

(g) If the EPA Regional Adminis-
trator determines that a tribe meets
the requirements of § 49.6 for purposes
of a Clean Air Act provision, the Indian
tribe is eligible to be treated in the
same manner as a State with respect to
that provision, to the extent that the
provision is identified in § 49.3. The eli-
gibility will extend to all areas within
the exterior boundaries of the tribe’s
reservation, as determined by the EPA
Regional Administrator, and any other
areas the EPA Regional Administrator
has determined to be within the tribe’s
jurisdiction.

(h) Consistent with the exceptions
listed in § 49.4, a tribal application con-
taining a Clean Air Act program sub-
mittal will be reviewed by EPA in ac-
cordance with applicable statutory and
regulatory criteria in a manner similar
to the way EPA would review a similar
State submittal.

(i) The EPA Regional Administrator
shall return an incomplete or dis-
approved application to the tribe with
a summary of the deficiencies.

§ 49.10 EPA review of State Clean Air
Act programs.

A State Clean Air Act program sub-
mittal shall not be disapproved because
of failure to address air resources with-
in the exterior boundaries of an Indian
Reservation or other areas within the
jurisdiction of an Indian tribe.
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§ 49.11 Actions under section 301(d)(4)
authority.

Notwithstanding any determination
made on the basis of authorities grant-
ed the Administrator under any other
provision of this section, the Adminis-
trator, pursuant to the discretionary
authority explicitly granted to the Ad-
ministrator under sections 301(a) and
301(d)(4):

(a) Shall promulgate without unrea-
sonable delay such Federal implemen-
tation plan provisions as are necessary
or appropriate to protect air quality,
consistent with the provisions of sec-
tions 304(a) and 301(d)(4), if a tribe does
not submit a tribal implementation
plan meeting the completeness criteria
of 40 CFR part 51, appendix V, or does
not receive EPA approval of a sub-
mitted tribal implementation plan.

(b) May provide up to 95 percent of
the cost of implementing programs for
the prevention and control of air pollu-
tion or implementation of national pri-
mary and secondary ambient air qual-
ity standards. After two years from the
date of each tribe’s initial grant award,
the maximum Federal share will be re-
duced to 90 percent, as long as the Re-
gional Administrator determines that
the tribe meets certain economic indi-
cators that would provide an objective
assessment of the tribe’s ability to in-
crease its share. The Regional Admin-
istrator may increase the maximum
Federal share to 100 percent if the tribe
can demonstrate in writing to the sat-
isfaction of the Regional Adminis-
trator that fiscal circumstances within
the tribe are constrained to such an ex-
tent that fulfilling the match would
impose undue hardship.

§ 49.22 Federal implementation plan
for Tri-Cities landfill, Salt River
Pima-Maricopa Indian Community.

(a) Applicability. This section applies
to the owner or operator of the project
located on the Reservation of the Salt
River Pima Maricopa Indian Commu-
nity (SRPMIC) in Arizona, including
any new owner or operator in the event
of a change in ownership of the project.

(b) Definitions. The following defini-
tions apply to this section. Except as
specifically defined herein, terms used
in this section retain the meaning ac-
corded them under the Clean Air Act.

Actual emissions means the actual
rate of emissions of a pollutant from
an emissions unit as determined in
paragraphs (1)–(3) of this definition:

(1) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a two-year period which pre-
cedes the particular date and which is
representative of normal source oper-
ation. EPA shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of
normal source operation. Actual emis-
sions shall be calculated using the
unit’s actual operating hours, produc-
tion rates, and types of materials proc-
essed, stored, or combusted during the
selected time period.

(2) EPA may presume that the
source-specific allowable emissions for
the unit are equivalent to the actual
emissions of the unit.

(3) For any emissions unit which has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

Begin actual construction means, in
general, initiation of physical on-site
construction activities on an emissions
unit which are of a permanent nature.
Such activities include, but are not
limited to, installation of building sup-
ports and foundations, laying of under-
ground pipework, and construction of
permanent storage structures. With re-
spect to a change in method of oper-
ating this term refers to those on-site
activities other than preparatory ac-
tivities which mark the initiation of
the change.

Building, structure, facility, or installa-
tion means all of the pollutant-emit-
ting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same Major Group (i.e., which
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by
the 1977 Supplement (U.S. Government
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Printing Office stock numbers 4101–0065
and 003–005–00176–0, respectively).

Commence as applied to construction
of a major stationary source or major
modification means that the owner or
operator has all necessary
preconstruction approvals or permits
and either has: (1) Begun, or caused to
begin, a continuous program of actual
on-site construction of the source, to
be completed within a reasonable time;
or

(2) Entered into binding agreements
or contractual obligations, which can-
not be cancelled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.

Construction means any physical
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) which
would result in a change in actual
emissions.

EPA means United States Environ-
mental Protection Agency, Region 9.

Fugitive emissions means those emis-
sions which could not reasonably pass
through a stack, chimney, vent, or
other functionally equivalent opening.

Lowest achievable emission rate means
the more stringent rate of emissions
based on the following:

(1) The most stringent emissions lim-
itation which is contained in any
State, Tribal, or federal implementa-
tion plan for such class or category of
stationary source, unless the owner or
operator of the project demonstrates
that such limitations are not achiev-
able; or

(2) The most stringent emissions lim-
itation which is achieved in practice by
such class or category of stationary
sources. This limitation, when applied
to a modification, means the lowest
achievable emissions rate for the new
or modified emissions units within a
stationary source. In no event shall the
application of the term permit a pro-
posed new or modified stationary
source to emit any pollutant in excess
of the amount allowable under an ap-
plicable new source standard of per-
formance.

Major stationary source means a sta-
tionary source of air pollutants which

emits, or has the potential to emit, 100
tons per year or more of any pollutant
subject to regulation under the Act.
The fugitive emissions of a stationary
source shall not be included in deter-
mining for any of the purposes of this
project whether it is a major sta-
tionary source.

Potential to emit means the maximum
capacity of a stationary source to emit
a pollutant under its physical and oper-
ational design. Any physical or oper-
ational limitation on the capacity of
the source to emit a pollutant, includ-
ing air pollution control equipment
and restrictions on hours of operation
or on the type or amount of material
combusted, stored, or processed, shall
be treated as part of its design only if
the limitation or the effect it would
have on emissions is federally enforce-
able. Secondary emissions do not count
in determining the potential to emit of
a stationary source.

Project means the construction of
electricity-generating engines owned
and operated by the Salt River Project
at the Tri-Cities landfill, which are
fueled by collected landfill gas.

Secondary emissions means emissions
which would occur as a result of the
construction or operation of a major
stationary source, but do not come
from the major stationary source
itself. For the purpose of this section,
secondary emissions must be specific,
well defined, quantifiable, and impact
the same general area as the sta-
tionary source which causes the sec-
ondary emissions. Secondary emissions
include emissions from any offsite sup-
port facility which would not be con-
structed or increase its emissions ex-
cept as a result of the construction of
operation of the major stationary
source. Secondary emissions do not in-
clude any emissions which come di-
rectly from a mobile source such as
emissions from the tailpipe of a motor
vehicle, from a train, or from a vessel.

Stationary source means any building,
structure, facility, or installation
which emits or may emit any air pol-
lutant subject to regulation under the
Clean Air Act.

(c) Requirement to submit an applica-
tion. The owner or operator of the
project shall submit an application for
a permit to construct to EPA which
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contains all information necessary to
perform any analysis or make any de-
termination as required by this Federal
Implementation Plan.

(d) Source obligations. (1) The owner or
operator of the project shall not begin
actual construction on the project
without obtaining a nonattainment
New Source Review permit regulating
emissions of air pollutants. The EPA
Region 9 Regional Administrator has
the authority to issue such a permit.
Any permit issued by EPA shall ensure
that the project meets the following re-
quirements:

(i) By the time the project is to com-
mence operation, the owner or operator
of the project must have obtained suffi-
cient reductions in actual emissions
from existing facilities within the
same nonattainment area which satisfy
the requirements of section 173 of the
Clean Air Act, to offset the potential
to emit of the project;

(ii) The owner or operator of the
project must comply with the lowest
achievable emissions rate;

(iii) The owner or operator of the
project must demonstrate that all
major stationary sources owned or op-
erated by such person (or by any entity
controlling, controlled by, or under
common control with such person) lo-
cated on the reservation of the
SRPMIC are subject to emission limi-
tations and are in compliance, or on a
schedule for compliance, with all appli-
cable emission limitations and stand-
ards under the Act; and

(iv) The owner or operator of the
project has provided an analysis of al-
ternative sites, sizes, production proc-
esses, and environmental control tech-
niques for the proposed source which
demonstrates that benefits of the pro-
posed source significantly outweigh the
environmental and social costs im-
posed as a result of its location or con-
struction.

(2) If the owner or operator con-
structs or operates the project not in

accordance with the application sub-
mitted pursuant to this section or with
the terms of any approval to construct,
or if the owner or operator subject to
this section commences construction
after January 24 , 2000 without apply-
ing for and receiving approval under
this section, then the owner or oper-
ator shall be subject to appropriate en-
forcement action.

(3) Approval to construct shall be-
come invalid if construction is not
commenced within 18 months after re-
ceipt of such approval, if construction
is discontinued for a period of 18
months or more, or if construction is
not completed within a reasonable
time. The Administrator may extend
the 18-month period upon a satisfac-
tory showing that an extension is justi-
fied.

(4) Approval to construct shall not
relieve any owner or operator of the re-
sponsibility to comply fully with appli-
cable provisions of the Federal imple-
mentation plan and any other require-
ments under Tribal or Federal law.

(e) Public participation. (1) When
issuing a permit for the project, the
EPA Region 9 Regional Administrator
shall follow the procedures for decision
making for PSD permits contained in
40 CFR part 124, including the require-
ments for public notice, consideration
of and response to public comment, and
the opportunity for public hearing.

(2) Within 30 days after the EPA Re-
gion 9 Regional Administrator has
issued a final permit decision, any per-
son who filed comments on the draft
permit or participated in the public
hearing, if one has been held, may peti-
tion the Environmental Appeals Board
to review any condition of the permit.
Review of the permit decision will be
governed by the regulations for review
of PSD permits contained in 40 CFR
part 124.

[64 FR 65663, Nov. 23, 1999]
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