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order to determine whether the request
may be related to an effluent limita-
tion or order under the Act. Following
the investigation, the Regional Admin-
istrator shall notify the employee re-
questing the investigation (or the em-
ployee’s representative) and the em-
ployer of such employee, in writing, of
his preliminary findings and conclu-
sions. The employee, the representa-
tive of such employee, or the employer
may within fifteen days following re-
ceipt of the preliminary findings and
conclusions of the Regional Adminis-
trator request a hearing under this
part. Upon receipt of such a request,
the Regional Administrator, with the
concurrence of the Chief Administra-
tive Law Judge, shall publish notice of
a hearing to be held not less than 30
days following the date of such publica-
tion where he determines that there
are factual issues concerning the exist-
ence of the alleged discrimination or
its relationship to an effluent limita-
tion or order under the Act. The notice
shall specify a date before which any
party (or representative of such party)
may submit a request to appear.

§ 108.5 Procedure.
Any hearing held pursuant to this

part shall be of record and shall be con-
ducted according to the requirements
of 5 U.S.C. 554. The Administrative Law
Judge shall conduct the hearing in an
orderly and expeditious manner. By
agreement of the parties, he may dis-
miss the hearing. The Administrative
Law Judge, on his own motion, or at
the request of any party, shall have the
power to hold prehearing conferences,
to issue subpoenas for the attendance
and testimony of witnesses and the
production of relevant papers, books,
and documents, and he may administer
oaths. The Regional Administrator,
and any party submitting a request
pursuant to § 108.3 or § 108.4, or counsel
or other representative of such party
or the Regional Administrator, may
appear and offer evidence at the hear-
ing.

§ 108.6 Recommendations.
At the conclusion of any hearing

under this part, the Administrative
Law Judge shall, based on the record,
issue tentative findings of fact and rec-

ommendations concerning the alleged
discrimination, and shall submit such
tentative findings and recommenda-
tions to the Administrator. The Ad-
ministrator shall adopt or modify the
findings and recommendations of the
Administrative Law Judge, and shall
make copies of such findings and rec-
ommendations available to the com-
plaining employee, the employer, and
the public.

§ 108.7 Hearing before Administrator.

At his option, the Administrator may
exercise any powers of an Administra-
tive Law Judge with respect to hear-
ings under this part.
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AUTHORITY: Sec. 11(j)(1)(B), 84 Stat. 96, 33
U.S.C. 1161(j)(1)(B).

SOURCE: 36 FR 22485, Nov. 25, 1971, unless
otherwise noted.

§ 109.1 Applicability.

The criteria in this part are provided
to assist State, local and regional
agencies in the development of oil re-
moval contingency plans for the inland
navigable waters of the United States
and all areas other than the high seas,
coastal and contiguous zone waters,
coastal and Great Lakes ports and har-
bors and such other areas as may be
agreed upon between the Environ-
mental Protection Agency and the De-
partment of Transportation in accord-
ance with section 11(j)(1)(B) of the Fed-
eral Act, Executive Order No. 11548
dated July 20, 1970 (35 FR 11677) and
§ 306.2 of the National Oil and Haz-
ardous Materials Pollution Contin-
gency Plan (35 FR 8511).
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§ 109.2 Definitions.
As used in these guidelines, the fol-

lowing terms shall have the meaning
indicated below:

(a) Oil means oil of any kind or in
any form, including, but not limited to,
petroleum, fuel oil, sludge, oil refuse,
and oil mixed with wastes other than
dredged spoil.

(b) Discharge includes, but is not lim-
ited to, any spilling, leaking, pumping,
pouring, emitting, emptying, or dump-
ing.

(c) Remove or removal refers to the re-
moval of the oil from the water and
shorelines or the taking of such other
actions as may be necessary to mini-
mize or mitigate damage to the public
health or welfare, including, but not
limited to, fish, shellfish, wildlife, and
public and private property, shorelines,
and beaches.

(d) Major disaster means any hurri-
cane, tornado, storm, flood, high water,
wind-driven water, tidal wave, earth-
quake, drought, fire, or other catas-
trophe in any part of the United States
which, in the determination of the
President, is or threatens to become of
sufficient severity and magnitude to
warrant disaster assistance by the Fed-
eral Government to supplement the ef-
forts and available resources of States
and local governments and relief orga-
nizations in alleviating the damage,
loss, hardship, or suffering caused
thereby.

(e) United States means the States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Canal Zone,
Guam, American Samoa, the Virgin Is-
lands, and the Trust Territory of the
Pacific Islands.

(f) Federal Act means the Federal
Water Pollution Control Act, as
amended, 33 U.S.C. 1151 et seq.

§ 109.3 Purpose and scope.
The guidelines in this part establish

minimum criteria for the development
and implementation of State, local,
and regional contingency plans by
State and local governments in con-
sultation with private interests to in-
sure timely, efficient, coordinated and
effective action to minimize damage
resulting from oil discharges. Such
plans will be directed toward the pro-
tection of the public health or welfare

of the United States, including, but not
limited to, fish, shellfish, wildlife, and
public and private property, shorelines,
and beaches. The development and im-
plementation of such plans shall be
consistent with the National Oil and
Hazardous Materials Pollution Contin-
gency Plan. State, local and regional
oil removal contingency plans shall
provide for the coordination of the
total response to an oil discharge so
that contingency organizations estab-
lished thereunder can function inde-
pendently, in conjunction with each
other, or in conjunction with the Na-
tional and Regional Response Teams
established by the National Oil and
Hazardous Materials Pollution Contin-
gency Plan.

§ 109.4 Relationship to Federal re-
sponse actions.

The National Oil and Hazardous Ma-
terials Pollution Contingency Plan
provides that the Federal on-scene
commander shall investigate all re-
ported spills. If such investigation
shows that appropriate action is being
taken by either the discharger or non-
Federal entities, the Federal on-scene
commander shall monitor and provide
advice or assistance, as required. If ap-
propriate containment or cleanup ac-
tion is not being taken by the dis-
charger or non-Federal entities, the
Federal on-scene commander will take
control of the response activity in ac-
cordance with section 11(c)(1) of the
Federal Act.

§ 109.5 Development and implementa-
tion criteria for State, local and
regional oil removal contingency
plans.

Criteria for the development and im-
plementation of State, local and re-
gional oil removal contingency plans
are:

(a) Definition of the authorities, re-
sponsibilities and duties of all persons,
organizations or agencies which are to
be involved or could be involved in
planning or directing oil removal oper-
ations, with particular care to clearly
define the authorities, responsibilities
and duties of State and local govern-
mental agencies to avoid unnecessary
duplication of contingency planning
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activities and to minimize the poten-
tial for conflict and confusion that
could be generated in an emergency
situation as a result of such duplica-
tions.

(b) Establishment of notification pro-
cedures for the purpose of early detec-
tion and timely notification of an oil
discharge including:

(1) The identification of critical
water use areas to facilitate the report-
ing of and response to oil discharges.

(2) A current list of names, telephone
numbers and addresses of the respon-
sible persons and alternates on call to
receive notification of an oil discharge
as well as the names, telephone num-
bers and addresses of the organizations
and agencies to be notified when an oil
discharge is discovered.

(3) Provisions for access to a reliable
communications system for timely no-
tification of an oil discharge and incor-
poration in the communications sys-
tem of the capability for interconnec-
tion with the communications systems
established under related oil removal
contingency plans, particularly State
and National plans.

(4) An established, prearranged proce-
dure for requesting assistance during a
major disaster or when the situation
exceeds the response capability of the
State, local or regional authority.

(c) Provisions to assure that full re-
source capability is known and can be
committed during an oil discharge sit-
uation including:

(1) The identification and inventory
of applicable equipment, materials and
supplies which are available locally
and regionally.

(2) An estimate of the equipment,
materials and supplies which would be
required to remove the maximum oil
discharge to be anticipated.

(3) Development of agreements and
arrangements in advance of an oil dis-
charge for the acquisition of equip-
ment, materials and supplies to be used
in responding to such a discharge.

(d) Provisions for well defined and
specific actions to be taken after dis-
covery and notification of an oil dis-
charge including:

(1) Specification of an oil discharge
response operating team consisting of
trained, prepared and available oper-
ating personnel.

(2) Predesignation of a properly
qualified oil discharge response coordi-
nator who is charged with the responsi-
bility and delegated commensurate au-
thority for directing and coordinating
response operations and who knows
how to request assistance from Federal
authorities operating under existing
national and regional contingency
plans.

(3) A preplanned location for an oil
discharge response operations center
and a reliable communications system
for directing the coordinated overall
response operations.

(4) Provisions for varying degrees of
response effort depending on the sever-
ity of the oil discharge.

(5) Specification of the order of pri-
ority in which the various water uses
are to be protected where more than
one water use may be adversely af-
fected as a result of an oil discharge
and where response operations may not
be adequate to protect all uses.

(e) Specific and well defined proce-
dures to facilitate recovery of damages
and enforcement measures as provided
for by State and local statutes and or-
dinances.

§ 109.6 Coordination.

For the purposes of coordination, the
contingency plans of State and local
governments should be developed and
implemented in consultation with pri-
vate interests. A copy of any oil re-
moval contingency plan developed by
State and local governments should be
forwarded to the Council on Environ-
mental Quality upon request to facili-
tate the coordination of these contin-
gency plans with the National Oil and
Hazardous Materials Pollution Contin-
gency Plan.

PART 110—DISCHARGE OF OIL

Sec.
110.1 Definitions.
110.2 Applicability.
110.3 Discharge of oil in such quantities as

‘‘may be harmful’’ pursuant to section
311(b)(4) of the Act.

110.4 Dispersants.
110.5 Discharges of oil not determined ‘‘as

may be harmful’’ pursuant to section
311(b)(3) of the Act.

110.6 Notice.
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