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The diesel fuel shall also meet the
specifications (as determined using
methods incorporated by reference at

§ 94.5) in Table B–5, or substantially
equivalent specifications approved by
the Administrator, as follows:

TABLE B–5.—FEDERAL TEST FUEL SPECIFICATIONS

Item Procedure (ASTM) 1 Value (Type
2–D)

Cetane ........................................................................................................... D 613–95 ........................................... 40–48
Distillation Range:

IBP, °C ................................................................................................... D 86–97 ............................................. 171–204
10% point, °C ......................................................................................... D 86–97 ............................................. 204–238
50% point, °C ......................................................................................... D 86–97 ............................................. 243–282
90% point, °C ......................................................................................... D 86–97 ............................................. 293–332
EP, °C .................................................................................................... D 86–97 ............................................. 321–366
Gravity, API ............................................................................................ D 287–92 ........................................... 32–37
Total Sulfur, weight% ............................................................................. D 129–95 or D 2622–98 ................... 0.03–0.80

Hydrocarbon composition:
Aromatics, % vol. ................................................................................... D 1319–98 or D 5186–96 ................. 10 (2)

Paraffins, Naphthalenes, Olefins ........................................................... D 1319–98 ......................................... (3)

Flashpoint, °C (minimum) ...................................................................... D 93–97 ............................................. 54
Viscosity @ 38 °C, Centistokes ............................................................. D 445–97 ........................................... 2.0–3.2

1 All ASTM procedures in this table have been incorporated by reference. See § 94.6.
2 Minimum.
3 Remainder.

(2) Other diesel fuels may be used for
testing provided:

(i) They are commercially available;
and

(ii) Information, acceptable to the
Administrator, is provided to show
that only the designated fuel would be
used in service; and

(iii) Use of a fuel listed under para-
graph (a)(1) of this section would have
a detrimental effect on emissions or
durability; and

(iv) Written approval from the Ad-
ministrator of the fuel specifications is
provided prior to the start of testing.

(3) The specification of the fuel to be
used under paragraphs (a)(1), and (a)(2)
of this section shall be reported in the
application for certification.

(b) Other fuel types. For engines that
are designed to be capable of using a
type of fuel (or mixed fuel) instead of
or in addition to distillate diesel fuel
(e.g., natural gas, methanol, or nondis-
tillate diesel), and that are expected to
use that type of fuel (or mixed fuel) in
service, a commercially available fuel
of that type shall be used for exhaust
emission testing. The manufacturer
shall propose for the Administrator’s
approval a set of test fuel specifica-
tions that take into account the engine
design and the properties of commer-
cially available fuels. The Adminis-
trator may require testing on each fuel
if it is designed to operate on more

than one fuel. These test fuel specifica-
tions shall be reported in the applica-
tion for certification.

(c) Service accumulation fuel. Fuel
used for service accumulation shall be
representative of the typical fuel ex-
pected to be used by the engines in
service.

(d) Correction for sulfur. (1) Particu-
late emission measurements from en-
gines without exhaust aftertreatment
obtained using a diesel fuel containing
more than 0.40 weight percent sulfur
may be adjusted to a sulfur content of
0.40 weight percent.

(2) Adjustments to the particulate
measurement shall be made using the
following equation:

PMadj=PM¥[BSFC *0.0917 *(FSF¥0.0040)]

Where:
PMadj=adjusted measured PM level [g/kW-

hr]
PM=measured weighted PM level [g/KW-hr]
BSFC=measured brake specific fuel con-

sumption [g/KW-hr]
FSF=fuel sulfur weight fraction

Subpart C—Certification Provisions

§ 94.201 Applicability.

The requirements of this subpart are
applicable to manufacturers of engines
subject to the standards of subpart A of
this part.
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§ 94.202 Definitions.

The definitions of subpart A of this
part apply to this subpart.

§ 94.203 Application for certification.

(a) For each engine family that com-
plies with all applicable standards and
requirements, the manufacturer shall
submit to the Administrator a com-
pleted application for a certificate of
conformity.

(b) The application shall be approved
and signed by the authorized represent-
ative of the manufacturer.

(c) The application shall be updated
and corrected by amendment, where
necessary, as provided for in § 94.210 to
accurately reflect the manufacturer’s
production.

(d) Each application shall include all
the following information:

(1)(i) A description of the basic en-
gine design, including but not limited
to, the engine family specifications,
the provisions of which are contained
in § 94.204.

(ii) A list of distinguishable configu-
rations to be included in the engine
family.

(2) An explanation of how the emis-
sion control system operates, including
detailed descriptions of:

(i) All emission control system com-
ponents;

(ii) The injection timing map or
maps (i.e., degrees before or after top-
dead-center), and any functional de-
pendence of such timing on other oper-
ational parameters (e.g., engine cool-
ant temperature or engine speed);

(iii) Each auxiliary emission control
device (AECD); and

(iv) All fuel system components to be
installed on any production or test en-
gine(s).

(3) A description of the test engine.
(4) Special or alternate test proce-

dures, if applicable.
(5) A description of the operating

cycle and the period of operation nec-
essary to accumulate service hours on
the test engine and stabilize emission
levels.

(6) A description of all adjustable op-
erating parameters (e.g., injection tim-
ing and fuel rate), including all the fol-
lowing:

(i) The nominal or recommended set-
ting and the associated production tol-
erances.

(ii) The physically adjustable range
(Note: if this is different than the in-
tended adjustable range, describe why
these are different).

(iii) The limits or stops used to limit
adjustable ranges.

(iv) Production tolerances of the lim-
its or stops used to establish each
physically adjustable range.

(v) Information relating to the rea-
son that the physical limits or stops
used to establish the physically adjust-
able range of each parameter, or any
other means used to inhibit adjust-
ment, are the most effective means
possible of preventing adjustment of
parameters to settings outside the
manufacturer’s specified adjustable
ranges on in-use engines.

(7) For families participating in the
averaging, banking, and trading pro-
gram, the information specified in sub-
part D of this part.

(8) Projected U.S.-directed produc-
tion volume information for each con-
figuration.

(9) A description of the test equip-
ment and fuel used.

(10) All test data obtained by the
manufacturer on each test engine.

(11) The intended useful life period
for the engine family, in accordance
with § 94.9(a).

(12) The intended deterioration fac-
tors for the engine family, in accord-
ance with § 94.218.

(13) All information required for EPA
to interpret all messages and param-
eters broadcast on an engine’s con-
troller area network, including but not
limited to message or parameter iden-
tification, scaling, limit, offset, and
transfer function. (The manufacturer
may reference publicly released con-
troller area network standards where
applicable. The format of this informa-
tion shall be provided in a format simi-
lar to publicly released documents per-
taining to controller area network
standards.)

(14) A statement that the all the en-
gines included in the engine family
comply with the Not To Exceed stand-
ards specified in § 94.8(e) when operated
under all conditions which may reason-
ably be expected to be encountered in
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normal operation and use; the manu-
facturer also must provide a detailed
description of all testing, engineering
analyses, and other information which
provides the basis for this statement.

(15) An unconditional statement cer-
tifying that all engines included in the
engine family comply with all require-
ments of this part and the Clean Air
Act.

(16) A statement indicating duty-
cycle and application of the engine
(e.g., used to propel planing vessels, use
to propel vessels with variable-pitch
propellers, constant-speed auxiliary,
etc.).

(e) At the Administrator’s request,
the manufacturer shall supply such ad-
ditional information as may be re-
quired to evaluate the application.

(f)(1) If the manufacturer submits
some or all of the information specified
in paragraph (d) of this section in ad-
vance of its full application for certifi-
cation, the Administrator shall review
the information and make the deter-
minations required in § 94.208 (d) within
90 days of the manufacturer’s sub-
mittal.

(2) The 90-day decision period is ex-
clusive of any elapsed time during
which EPA is waiting for additional in-
formation requested from a manufac-
turer regarding an adjustable param-
eter (the 90-day period resumes upon
receipt of the manufacturer’s re-
sponse). For example, if EPA requests
additional information 30 days after
the manufacturer submits information
under paragraph (f)(1) of this section,
then the Administrator would make a
determination within 60 days of the re-
ceipt of the requested information
from the manufacturer.

(g)(1) The Administrator may modify
the information submission require-
ments of paragraph (d) of this section,
provided that all of the information
specified therein is maintained by the
manufacturer as required by § 94.215,
and amended, updated, or corrected as
necessary.

(2) For the purposes of this paragraph
(g), § 94.215 includes all information
specified in paragraph (d) of this sec-
tion, whether or not such information
is actually submitted to the Adminis-
trator for any particular model year.

(3) The Administrator may review a
manufacturer’s records at any time. At
the Administrator’s discretion, this re-
view may take place either at the man-
ufacturer’s facility or at another facil-
ity designated by the Administrator.

§ 94.204 Designation of engine families.
This section specifies the procedure

and requirements for grouping of en-
gines into engine families.

(a) Manufacturers shall divide their
engines into groupings of engines
which are expected to have similar
emission characteristics throughout
their useful life. Each group shall be
defined as a separate engine family.

(b) For Category 1 marine engines,
the following characteristics distin-
guish engine families:

(1) Fuel;
(2) Cooling method (including cooling

medium);
(3) Method of air aspiration;
(4) Method of exhaust aftertreatment

(for example, catalytic converter or
particulate trap);

(5) Combustion chamber design;
(6) Bore;
(7) Stroke;
(8) Number of cylinders, (engines

with aftertreatment devices only);
(9) Cylinder arrangement (engines

with aftertreatment devices only); and
(10) Fuel system configuration
(c) For Category 2 marine engines,

the following characteristics distin-
guish engine families:

(1) The combustion cycle (e.g., diesel
cycle);

(2) The type of engine cooling em-
ployed (air-cooled or water-cooled), and
procedure(s) employed to maintain en-
gine temperature within desired limits
(thermostat, on-off radiator fan(s), ra-
diator shutters, etc.);

(3) The bore and stroke dimensions;
(4) The approximate intake and ex-

haust event timing and duration (valve
or port);

(5) The location of the intake and ex-
haust valves (or ports);

(6) The size of the intake and exhaust
valves (or ports);

(7) The overall injection, or as appro-
priate ignition, timing characteristics
(i.e., the deviation of the timing curves
from the optimal fuel economy timing
curve must be similar in degree);
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(8) The combustion chamber configu-
ration and the surface-to-volume ratio
of the combustion chamber when the
piston is at top dead center position,
using nominal combustion chamber di-
mensions;

(9) The location of the piston rings on
the piston;

(10) The method of air aspiration
(turbocharged, supercharged, naturally
aspirated, Roots blown);

(11) The turbocharger or super-
charger general performance charac-
teristics (e.g., approximate boost pres-
sure, approximate response time, ap-
proximate size relative to engine dis-
placement);

(12) The type of air inlet cooler (air-
to-air, air-to-liquid, approximate de-
gree to which inlet air is cooled);

(13) The intake manifold induction
port size and configuration;

(14) The type of fuel and fuel system
configuration;

(15) The configuration of the fuel
injectors and approximate injection
pressure;

(16) The type of fuel injection system
controls (i.e., mechanical or elec-
tronic);

(17) The type of smoke control sys-
tem;

(18) The exhaust manifold port size
and configuration; and

(19) The type of exhaust
aftertreatment system (oxidation cata-
lyst, particulate trap), and characteris-
tics of the aftertreatment system (cat-
alyst loading, converter size vs engine
size).

(d) Upon request by the manufac-
turer, engines that are eligible to be in-
cluded in the same engine family based
on the criteria in paragraph (b) or (c) of
this section may be divided into dif-
ferent engine families. This request
must be accompanied by information
the manufacturer believes supports the
use of these different engine families.

(e) Upon request by the manufac-
turer, the Administrator may allow en-
gines that would be required to be
grouped into separate engine families
based on the criteria in paragraph (b)
or (c) of this section to be grouped into
a single engine family if the manufac-
turer demonstrates that the engines
will have similar emission characteris-
tics. This request must be accompanied

by emission information supporting
the appropriateness of such combined
engine families.

§ 94.205 Prohibited controls, adjust-
able parameters.

(a) Any system installed on, or incor-
porated in, a new engine to enable the
engine to conform to the standards
contained in this part:

(1) Shall not cause a violation of the
general standards of § 94.7.

(2) Shall function during all in-use
operation, except as otherwise allowed
by this part.

(b) Nonroad engines equipped with
adjustable parameters must comply
with all requirements of this subpart
for any adjustment in the physically
adjustable range.

(c) The Administrator may require
that adjustable parameters be set to
any specification within its adjustable
range for certification, selective en-
forcement audit, or in-use testing to
determine compliance with the re-
quirements of this subpart.

(d) In specifying the adjustable range
of each adjustable parameter on a new
engine, the manufacturer, shall:

(1) Ensure that safe engine operating
characteristics are available within
that range, as required by section
202(a)(4) of the Clean Air Act, taking
into consideration the production tol-
erances; and

(2) To the maximum extent prac-
ticable, limit the physical range of
adjustability to that which is nec-
essary for proper operation of the en-
gine.

§ 94.206 Required information.
(a) The manufacturer shall perform

the tests required by the applicable
test procedures, and submit to the Ad-
ministrator the information required
by this section: Provided, that if re-
quested by the manufacturer, the Ad-
ministrator may waive any require-
ment of this section for testing of en-
gines for which the required emission
data are otherwise available.

(b) The manufacturer shall submit
exhaust emission deterioration factors,
with supporting data. The determina-
tion of the deterioration factors shall
be conducted in accordance with § 94.218
to ensure that the engines covered by a
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certificate issued under § 94.208 will
meet all of the emission standards in
§ 94.8 in use for the useful life of the en-
gine.

(c) The manufacturer shall submit
emission data on such engines tested in
accordance with the applicable test
procedures of Subpart B of this part.
These data shall include zero hour
data, if generated. In lieu of providing
the emission data required by para-
graph (a) of this section, the Adminis-
trator may, upon request by the manu-
facturer, allow the manufacturer to
demonstrate (on the basis of previous
emission tests, development tests, or
other testing information) that the en-
gine will conform with the applicable
emission standards of § 94.8.

(d) The manufacturer shall submit a
statement that the engines for which
certification is requested conform to
the requirements in § 94.7 and that the
descriptions of tests performed to as-
certain compliance with the general
standards in § 94.7, and the data derived
from such tests, are available to the
Administrator upon request.

(e) The manufacturer shall submit a
statement that the emission data en-
gine used to demonstrate compliance
with the applicable standards of this
part is in all material respects as de-
scribed in the manufacturer’s applica-
tion for certification; that it has been
tested in accordance with the applica-
ble test procedures utilizing the fuels
and equipment described in the appli-
cation for certification; and that on
the basis of such tests, the engine fam-
ily conforms to the requirements of
this part. If, on the basis of the data
supplied and any additional data as re-
quired by the Administrator, the Ad-
ministrator determines that the test
engine was not as described in the ap-
plication for certification or was not
tested in accordance with the applica-
ble test procedures utilizing the fuels
and equipment as described in the ap-
plication for certification, the Admin-
istrator may make the determination
that the engine does not meet the ap-
plicable standards. If the Adminis-
trator makes such a determination, he/
she may withhold, suspend, or revoke
the certificate of conformity under
§ 94.208 (c)(3)(i).

§ 94.207 Special test procedures.

(a) Establishment of special test proce-
dures by EPA. The Administrator may,
on the basis of written application by a
manufacturer, establish special test
procedures other than those set forth
in this part, for any engine that the
Administrator determines is not sus-
ceptible to satisfactory testing under
the specified test procedures set forth
in Subpart B of this part.

(b) Use of alternate test procedures by a
manufacturer. (1) A manufacturer may
elect to use an alternate test proce-
dure, provided that it is equivalent to
the specified procedures with respect to
the demonstration of compliance, its
use is approved in advance by the Ad-
ministrator, and the basis for the
equivalence with the specified test pro-
cedures is fully described in the manu-
facturer’s application.

(2) The Administrator may reject
data generated under alternate test
procedures if the data do not correlate
with data generated under the specified
procedures.

§ 94.208 Certification.

(a) If, after a review of the applica-
tion for certification, test reports and
data acquired from an engine or from a
development data engine, and any
other information required or obtained
by EPA, the Administrator determines
that the application is complete and
that the engine family meets the re-
quirements of the Act and this part, he/
she will issue a certificate of con-
formity with respect to such engine
family, except as provided by para-
graph (c)(3) of this section. The certifi-
cate of conformity is valid for each en-
gine family from the date of issuance
by EPA until 31 December of the model
year or calendar year for which it is
issued and upon such terms and condi-
tions as the Administrator deems nec-
essary or appropriate to ensure that
the production engines covered by the
certificate will meet the requirements
of the Act and of this part.

(b) [Reserved]
(c)(1) The manufacturer shall bear

the burden of establishing to the satis-
faction of the Administrator that the
conditions upon which the certificates
were issued were satisfied or excused.
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(2) The Administrator will determine
whether the test data included in the
application represents all engines of
the engine family.

(3) Notwithstanding the fact that any
engine(s) may comply with other provi-
sions of this subpart, the Adminis-
trator may withhold or deny the
issuance of any certificate of con-
formity, or suspend or revoke any such
certificate(s) which has (have) been
issued with respect to any such en-
gine(s) if:

(i) The manufacturer submits false or
incomplete information in its applica-
tion for certification thereof;

(ii) The manufacturer renders inac-
curate any test data which it submits
pertaining thereto or otherwise cir-
cumvents the intent of the Act, or of
this part with respect to such engine;

(iii) Any EPA Enforcement Officer is
denied access on the terms specified in
§ 94.215 to any facility or portion there-
of which contains any of the following:

(A) An engine which is scheduled to
undergo emissions testing, or which is
undergoing emissions testing, or which
has undergone emissions testing; or

(B) Any components used or consid-
ered for use in the construction, modi-
fication or buildup of any engine which
is scheduled to undergo emissions test-
ing, or which is undergoing emissions
testing, or which has undergone emis-
sions testing for purposes of emissions
certification; or

(C) Any production engine which is
or will be claimed by the manufacturer
to be covered by the certificate; or

(D) Any step in the construction of
the engine; or

(E) Any records, documents, reports
or histories required by this part to be
kept concerning any of the items listed
in paragraphs (c)(3)(iii)(A) through (D)
of this section; or

(iv) Any EPA Enforcement Officer is
denied ‘‘reasonable assistance’’ (as de-
fined in § 94.215).

(4) In any case in which a manufac-
turer knowingly submits false or inac-
curate information or knowingly ren-
ders inaccurate or invalid any test data
or commits any other fraudulent acts
and such acts contribute substantially
to the Administrator’s decision to
issue a certificate of conformity, the

Administrator may deem such certifi-
cate void ab initio.

(5) In any case in which certification
of an engine is to be withheld, denied,
revoked or suspended under paragraph
(c)(3) of this section, and in which the
Administrator has presented to the
manufacturer involved reasonable evi-
dence that a violation of § 94.215 in fact
occurred, the manufacturer, if it wish-
es to contend that, even though the
violation occurred, the engine in ques-
tion was not involved in the violation
to a degree that would warrant with-
holding, denial, revocation or suspen-
sion of certification under paragraph
(c)(3) of this section, shall have the
burden of establishing that contention
to the satisfaction of the Adminis-
trator.

(6) Any revocation, suspension, or
voiding of certification under para-
graph (c)(3) of this section shall:

(i) Be made only after the manufac-
turer concerned has been offered an op-
portunity for a hearing conducted in
accordance with § 94.216; and

(ii) Extend no further than to forbid
the introduction into commerce of en-
gines previously covered by the certifi-
cation which are still in the hands of
the manufacturer, except in cases of
such fraud or other misconduct that
makes the certification invalid ab
initio.

(7) The manufacturer may request,
within 30 days of receiving notifica-
tion, that any determination made by
the Administrator under paragraph
(c)(3) of this section to withhold or
deny certification be reviewed in a
hearing conducted in accordance with
§ 94.216. The request shall be in writing,
signed by an authorized representative
of the manufacturer and shall include a
statement specifying the manufactur-
er’s objections to the Administrator’s
determinations, and data in support of
such objections. If the Administrator
finds, after a review of the request and
supporting data, that the request
raises a substantial factual issue, he/
she will grant the request with respect
to such issue.

(d) In approving an application for
certification, the Administrator may
specify or require the manufacturer to
specify:
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(1) A broader range of adjustability
than recommended by the manufac-
turer for those engine parameters
which are subject to adjustment, if the
Administrator determines that it is
not reasonable to expect the parameter
to be kept adjusted within the rec-
ommended range in use;

(2) A longer useful life period, if the
Administrator determines that the use-
ful life of the engines in the engine
family, as defined in § 94.2, is longer
than the period specified by the manu-
facturer;

(3) Larger deterioration factors, if
the Administrator determines that the
deterioration factors specified by the
manufacturer do not meet the require-
ments of § 94.218; and/or

(4) A broader Not to Exceed Zone sub-
ject to the provisions of § 94.106(b).

(e) Within 30 days following receipt
of notification of the Administrator’s
determinations made under paragraph
(d) of this section, the manufacturer
may request a hearing on the Adminis-
trator’s determinations. The request
shall be in writing, signed by an au-
thorized representative of the manu-
facturer and shall include a statement
specifying the manufacturer’s objec-
tions to the Administrator’s deter-
minations and data in support of such
objections. If, after review of the re-
quest and supporting data, the Admin-
istrator finds that the request raises a
substantial factual issue, the manufac-
turer shall be provided with a hearing
in accordance with § 94.216 with respect
to such issue.

§ 94.209 Special provisions for post-
manufacture marinizers.

(a) Broader engine families. To be eli-
gible to use the provisions of this para-
graph (a), the manufacturer must dem-
onstrate that it is a post-manufacture
marinizer as defined in § 94.2 and that
the base engines used for modification
shall have a valid certificate of con-
formity issued under 40 CFR part 89 or
40 CFR part 92 or the heavy-duty en-
gine provisions of 40 CFR part 86.

(1) In lieu of the requirements of
§ 94.204, an eligible manufacturer may
group all its engine models into an en-
gine family consisting of engines with-
in a single category of engines that

have similar emission deterioration
characteristics.

(2) The manufacturer remains subject
to all provisions of this part other than
§ 94.204 for engines using the engine
family defined in paragraph (a)(1) of
this section.

(b) Hardship relief. Post-manufacture
marinizers may take any of the other-
wise prohibited actions identified in
§ 94.1103(a)(1) if approved in advance by
the Administrator, and subject to the
following requirements:

(1) Application for relief must be sub-
mitted to the Designated Officer in
writing prior to the earliest date in
which the applying manufacturer
would be in violation of § 94.1103. The
manufacturer must submit evidence
showing that the requirements for ap-
proval have been met.

(2) The conditions causing the im-
pending violation must not be substan-
tially the fault of the applying manu-
facturer.

(3) The conditions causing the im-
pending violation must be such that
the applying manufacturer will experi-
ence serious economic hardship if relief
is not granted.

(4) The applying manufacturer must
demonstrate that no other allowances
under this part will be available to
avoid the impending violation.

(5) Any relief may not exceed one
year beyond the date relief is granted.

(6) The Administrator may impose
other conditions on the granting of re-
lief including provisions to recover the
lost environmental benefit.

§ 94.210 Amending the application and
certificate of conformity.

(a) The manufacturer shall notify the
Administrator when changes to infor-
mation required to be described in the
application for certification are to be
made to a product line covered by a
certificate of conformity. This notifi-
cation shall include a request to amend
the application or the existing certifi-
cate of conformity. Except as provided
in paragraph (e) of this section, no
manufacturer shall make said changes
or produce said engines prior to receiv-
ing approval from the Administrator.

(b) A manufacturer’s request to
amend the application or the existing
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certificate of conformity shall include
the following information:

(1) A full description of the change to
be made in production, or of the en-
gines to be added;

(2) Engineering evaluations or data
showing that the engines as modified
or added will comply with all applica-
ble emission standards; and

(3) A determination whether the
manufacturer’s original test fleet se-
lection is still appropriate, and if the
original test fleet selection is deter-
mined not to be appropriate, test fleet
selection(s) representing the engines
changed or added which would have
been required if the engines had been
included in the original application for
certification.

(c) The Administrator may require
the manufacturer to perform tests on
the engine representing the engine to
be added or changed.

(d)(1) Based on the description of the
amendment and data derived from such
testing as the Administrator may re-
quire or conduct, the Administrator
will determine whether the change or
addition would still be covered by the
certificate of conformity then in effect.

(2) If the Administrator determines
that the change or new engine(s) meets
the requirements of this part and the
Act, the appropriate certificate of con-
formity shall be amended.

(3) If the Administrator determines
that the changed engine(s) does not
meet the requirements of this part and
the Act, the certificate of conformity
will not be amended. The Adminis-
trator shall provide a written expla-
nation to the manufacturer of the deci-
sion not to amend the certificate. The
manufacturer may request a hearing
on a denial.

(e) A manufacturer may make
changes in or additions to production
engines concurrently with the notifica-
tion to the Administrator, as required
by paragraph (a) of this section, if the
manufacturer complies with the fol-
lowing requirements:

(1) In addition to the information re-
quired in paragraph (b) of this section,
the manufacturer shall supply sup-
porting documentation, test data, and
engineering evaluations as appropriate
to demonstrate that all affected en-

gines will still meet applicable emis-
sion standards.

(2) If, after a review, the Adminis-
trator determines additional testing is
required, the manufacturer shall pro-
vide the required test data within 30
days or cease production of the affected
engines.

(3) If the Administrator determines
that the affected engines do not meet
applicable requirements, the Adminis-
trator will notify the manufacturer to
cease production of the affected en-
gines and to recall and correct at no
expense to the owner all affected en-
gines previously produced.

(4) Election to produce engines under
this paragraph (e) will be deemed to be
a consent to recall all engines that the
Administrator determines do not meet
applicable standards and to cause such
nonconformity to be remedied at no ex-
pense to the owner.

§ 94.211 Emission-related maintenance
instructions for purchasers.

(a) The manufacturer shall furnish or
cause to be furnished to the ultimate
purchaser of each new engine, subject
to the standards prescribed in § 94.8,
written instructions for the proper
maintenance and use of the engine as
are reasonable and necessary to assure
the proper functioning of the emissions
control system, consistent with the ap-
plicable provisions of paragraph (b) of
this section.

(1) The maintenance and use instruc-
tions required by this section shall be
clear and easily understandable.

(2) The maintenance instructions re-
quired by this section shall contain a
general description of the documenta-
tion that would demonstrate for war-
ranty purposes that the ultimate pur-
chaser or any subsequent owner had
complied with the instructions.

(b)(1) The manufacturer must provide
in boldface type on the first page of the
written maintenance instructions no-
tice that maintenance, replacement, or
repair of the emission control devices
and systems may be performed by any
engine repair establishment or indi-
vidual.

(2) The instructions under paragraph
(b)(1) of this section will not include
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any condition on the ultimate pur-
chaser’s or owner’s using, in connec-
tion with such engine, any component
or service (other than a component or
service provided without charge under
the terms of the purchase agreement)
which is identified by brand, trade, or
corporate name. Such instructions also
will not directly or indirectly distin-
guish between service performed by
any other service establishments with
which such manufacturer has a com-
mercial relationship and service per-
formed by independent vessel or engine
repair facilities with which such manu-
facturer has no commercial relation-
ship.

(3) The prohibition of paragraph (b)(2)
of this section may be waived by the
Administrator if:

(i) The manufacturer demonstrates
to the Administrator’s satisfaction
that the engine will function properly
only if the component or service so
identified is used in connection with
such engine; and

(ii) The Administrator finds that
such a waiver is in the public interest.

(c) The manufacturer shall provide to
the Administrator, no later than the
time of the submission required by
§ 94.203, a copy of the emission-related
maintenance instructions that the
manufacturer proposes to supply to the
ultimate purchaser or owner in accord-
ance with this section. The Adminis-
trator will review such instructions to
determine whether they are reasonable
and necessary to ensure the proper
functioning of the engine’s emission
control systems. If the Administrator
determines that such instructions are
not reasonable and necessary to ensure
the proper functioning of the emission
control systems, he/she may disapprove
the application for certification or may
require that the manufacturer modify
the instructions.

(d) Any revision to the maintenance
instructions which will affect emis-
sions shall be supplied to the Adminis-
trator at least 30 days before being sup-
plied to the ultimate purchaser or
owner unless the Administrator con-
sents to a lesser period of time, and is
subject to the provisions of § 94.210.

(e) This paragraph (e) specifies emis-
sion-related scheduled maintenance for
purposes of obtaining durability data

for marine engines. The maintenance
intervals specified in this paragraph
are minimum intervals.

(1) All emission-related scheduled
maintenance for purposes of obtaining
durability data must occur at the same
or longer hours of use intervals as
those specified in the manufacturer’s
maintenance instructions furnished to
the ultimate purchaser of the engine
under paragraph (a) of this section.
This maintenance schedule may be up-
dated as necessary throughout the
testing of the engine, provided that no
maintenance operation is deleted from
the maintenance schedule after the op-
eration has been performed on the test
equipment or engine.

(2) Any emission-related mainte-
nance which is performed on equip-
ment, engines, subsystems, or compo-
nents must be technologically nec-
essary to ensure in-use compliance
with the emission standards. The man-
ufacturer must submit data which
demonstrate to the Administrator that
all of the emission-related scheduled
maintenance which is to be performed
is technologically necessary. Scheduled
maintenance must be approved by the
Administrator prior to being performed
or being included in the emission-re-
lated maintenance instructions pro-
vided to the purchasers under para-
graph (a) of this section.

(i) The Administrator may require
longer maintenance intervals than
those listed in paragraphs (e)(3) and
(e)(4) of this section where the listed
intervals are not technologically nec-
essary.

(ii) The Administrator may allow
manufacturers to specify shorter main-
tenance intervals than those listed in
paragraphs (e)(3) and (e)(4) of this sec-
tion where technologically necessary
for Category 2 engines.

(3) The adjustment, cleaning, repair,
or replacement of items listed in para-
graphs (e)(3)(i) through (e)(3)(iii) of this
section shall occur at 1,500 hours of use
and at 1,500-hour intervals thereafter.

(i) Exhaust gas recirculation system-
related filters and coolers.

(ii) Positive crankcase ventilation
valve.

(iii) Fuel injector tips (cleaning
only).
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(4) The adjustment, cleaning and re-
pair of items in paragraphs (e)(4)(i)
through (e)(4)(vii) of this section shall
occur at 3,000 hours of use and at 3,000-
hour intervals thereafter for engines
with per-cylinder displacement less
than 1.2 liters, or at 4,500-hour inter-
vals thereafter for engines with per-
cylinder displacement greater than or
equal to 1.2 liters.

(i) Fuel injectors.
(ii) Turbocharger.
(iii) Electronic engine control unit

and its associated sensors and actu-
ators.

(iv) Particulate trap or trap-oxidizer
system (including related components).

(v) Exhaust gas recirculation system
(including all related control valves
and tubing), except as otherwise pro-
vided in paragraph (e)(3)(i) of this sec-
tion.

(vi) Catalytic convertor.
(vii) Any other add-on emission-re-

lated component (i.e., a component
whose sole or primary purpose is to re-
duce emissions or whose failure will
significantly degrade emission control
and whose function is not integral to
the design and performance of the en-
gine).

(f) Scheduled maintenance not re-
lated to emissions which is reasonable
and technologically necessary (e.g., oil
change, oil filter change, fuel filter
change, air filter change, cooling sys-
tem maintenance, adjustment of idle
speed, governor, engine bolt torque,
valve lash, injector lash, timing, lubri-
cation of the exhaust manifold heat
control valve, etc.) may be performed
on durability engines at the least fre-
quent intervals recommended by the
manufacturer to the ultimate pur-
chaser, (e.g., not the intervals rec-
ommended for severe service).

(g) Adjustment of engine idle speed
on emission data engines may be per-
formed once before the low-hour emis-
sion test point. Any other engine,
emission control system, or fuel sys-
tem adjustment, repair, removal, dis-
assembly, cleaning, or replacement on
emission data vehicles shall be per-
formed only with advance approval of
the Administrator.

(h) Equipment, instruments, or tools
may not be used to identify malfunc-
tioning, maladjusted, or defective en-

gine components unless the same or
equivalent equipment, instruments, or
tools will be available to dealerships
and other service outlets and are:

(1) Used in conjunction with sched-
uled maintenance on such components;
or

(2) Used subsequent to the identifica-
tion of an engine malfunction, as pro-
vided in paragraph (e) of this section
for emission data engines; or

(3) Specifically authorized by the Ad-
ministrator.

(i) All test data, maintenance re-
ports, and required engineering reports
shall be compiled and provided to the
Administrator in accordance with
§ 94.215.

(j)(1) The components listed in para-
graphs (j)(1)(i) through (j)(1)(vi) of this
section are defined as critical emis-
sion-related components.

(i) Catalytic convertor.
(ii) Electronic engine control unit

and its associated sensors and actu-
ators.

(iii) Exhaust gas recirculation sys-
tem (including all related filters, cool-
ers, control valves, and tubing).

(iv) Positive crankcase ventilation
valve.

(v) Particulate trap or trap-oxidizer
system.

(vi) Any other add-on emission-re-
lated component (i.e., a component
whose sole or primary purpose is to re-
duce emissions or whose failure will
significantly degrade emission control
and whose function is not integral to
the design and performance of the en-
gine).

(2) All critical emission-related
scheduled maintenance must have a
reasonable likelihood of being per-
formed in use. The manufacturer must
show the reasonable likelihood of such
maintenance being performed in-use.
Critical emission-related scheduled
maintenance items which satisfy one of
the conditions defined in paragraphs
(j)(2)(i) through (j)(2)(vi) of this section
will be accepted as having a reasonable
likelihood of being performed in use.

(i) Data are presented which estab-
lish for the Administrator a connection
between emissions and engine perform-
ance such that as emissions increase
due to lack of maintenance, vehicle

VerDate 11<MAY>2000 13:50 Aug 24, 2000 Jkt 190149 PO 00000 Frm 00614 Fmt 8010 Sfmt 8010 Y:\SGML\190149T.XXX pfrm08 PsN: 190149T



615

Environmental Protection Agency § 94.212

performance will simultaneously dete-
riorate to a point unacceptable for typ-
ical operation.

(ii) Survey data are submitted which
adequately demonstrate to the Admin-
istrator with an 80 percent confidence
level that 80 percent of such engines al-
ready have this critical maintenance
item performed in-use at the rec-
ommended interval(s).

(iii) A clearly displayed visible signal
system approved by the Administrator
is installed to alert the equipment op-
erator that maintenance is due. A sig-
nal bearing the message ‘‘maintenance
needed’’ or ‘‘check engine,’’ or a simi-
lar message approved by the Adminis-
trator, shall be actuated at the appro-
priate usage point or by component
failure. This signal must be continuous
while the engine is in operation and
not be easily eliminated without per-
formance of the required maintenance.
Resetting the signal shall be a required
step in the maintenance operation. The
method for resetting the signal system
shall be approved by the Adminis-
trator. The system must not be de-
signed to deactivate upon the end of
the useful life of the engine or there-
after.

(iv) A manufacturer may desire to
demonstrate through a survey that a
critical maintenance item is likely to
be performed without a visible signal
on a maintenance item for which there
is no prior in-use experience without
the signal. To that end, the manufac-
turer may in a given model year mar-
ket up to 200 randomly selected engines
per critical emission-related mainte-
nance item without such visible sig-
nals, and monitor the performance of
the critical maintenance item by the
owners to show compliance with para-
graph (j)(2)(ii) of this section. This op-
tion is restricted to two consecutive
model years and may not be repeated
until any previous survey has been
completed. If the critical maintenance
involves more than one engine family,
the sample will be sales weighted to en-
sure that it is representative of all the
families in question.

(v) The manufacturer provides the
maintenance free of charge, and clearly
informs the customer that the mainte-
nance is free in the instructions pro-

vided under paragraph (a) of this sec-
tion.

(vi) The manufacturer uses any other
method which the Administrator ap-
proves as establishing a reasonable
likelihood that the critical mainte-
nance will be performed in-use.

(3) Visible signal systems used under
paragraph (j)(2)(iii) of this section are
considered an element of design of the
emission control system. Therefore,
disabling, resetting, or otherwise ren-
dering such signals inoperative without
also performing the indicated mainte-
nance procedure is a prohibited act.

§ 94.212 Labeling.
(a) General requirements. (1) Each new

engine covered by a certificate of con-
formity under § 94.208 shall be labeled
by the manufacturer in the manner de-
scribed in this paragraph (b) of this
section at the time of manufacture.

(2) Each new marine engine modified
from a base engine by post-manufac-
ture marinizers in accordance with the
provisions of § 94.209 (b) and covered by
a certificate of conformity under
§ 94.208 shall be labeled by the PMM in
the manner described in paragraph (b)
of this section.

(b) Engine labels. Engine labels meet-
ing the specifications of this section
shall be applied to every engine by the
manufacturer at the point of original
manufacture. Engine labels shall be
permanent and legible and shall be af-
fixed to the engine in a position in
which it will be readily visible after in-
stallation of the engine in the vessel.
The label shall be attached to an en-
gine part necessary for normal oper-
ation and not normally requiring re-
placement during the useful life of the
engine. The label shall be affixed by
the manufacturer in such manner that
it cannot be removed without destroy-
ing or defacing the label. The label
shall not be affixed to any equipment
which is easily detached from such en-
gine. The label may be not be made up
of more than one piece without the ad-
vance approval of the Administrator.
The label shall contain the following
information lettered in the English
language in block letters and numer-
als, which shall be of a color that con-
trasts with the background of the
label:
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(1) The label heading: Marine Engine
Emission Control Information.

(2) Full corporate name and trade-
mark of the manufacturer.

(3) The model year.
(4) The per-cylinder displacement of

the engine.
(5) Engine family and configuration

identification.
(6) A prominent unconditional state-

ment of compliance with U.S. Environ-
mental Protection Agency regulations
which apply to marine engines des-
ignated by the parameters of para-
graphs 5(b)(2)(v)(A) through (E) of this
section.

(7) The useful life of the engine.
(8) The standards and/or FELs to

which the engine was certified.
(9) Engine tune-up specifications and

adjustments, as recommended by the
manufacturer in accordance with the
applicable emission standards, includ-
ing but not limited to idle speeds(s), in-
jection timing, valve lash (as applica-
ble), as well as other parameters
deemed necessary by the manufacturer.

(10) The application for which the en-
gine family is certified. (For example:
constant-speed auxiliary, variable-
speed propulsion engines used with
fixed-pitch propellers, etc.)

(c) The provisions of this section
shall not prevent a manufacturer from
also providing on the label any other
information that such manufacturer
deems necessary for, or useful to, the
proper operation and satisfactory
maintenance of the vessel or engine.

(d) Engines certified under the vol-
untary standards described in § 94.8(f)
to be designated as Blue Sky Series en-
gines must contain the statement on
the label: ‘‘Blue Sky Series’’.

(e) If an engine can be modified to op-
erate on residual fuel, but has not been
certified to meet the standards on such
a fuel, it must contain the statement
on the label: ‘‘THIS ENGINE IS CER-
TIFIED FOR OPERATION ONLY WITH
DISTILLATE DIESEL FUEL. MODI-
FYING THE ENGINE TO OPERATE
ON RESIDUAL FUEL MAY BE A VIO-
LATION OF FEDERAL LAW SUBJECT
TO CIVIL PENALTIES.’’ The Adminis-
trator may approve alternate language.

§ 94.213 Submission of engine identi-
fication numbers.

(a) Upon request of the Adminis-
trator, the manufacturer of any engine
covered by a certificate of conformity
shall, within 30 days of receipt of such
request, identify by engine identifica-
tion number, the engines covered by
the certificate of conformity.

(b) The manufacturer of any engines
covered by a certificate of conformity
shall provide to the Administrator,
within 60 days of the issuance of a cer-
tificate of conformity, an explanation
of the elements in any engine identi-
fication coding system in sufficient de-
tail to enable the Administrator to
identify those engines which are cov-
ered by a certificate of conformity.

§ 94.214 Production engines.

Any manufacturer obtaining certifi-
cation under this part shall supply to
the Administrator, upon his/her re-
quest, a reasonable number of produc-
tion engines, as specified by the Ad-
ministrator. The engines shall be rep-
resentative of the engines, emission
control systems, and fuel systems of-
fered and typical of production engines
available for sale or use under the cer-
tificate. These engines shall be sup-
plied for testing at such time and place
and for such reasonable periods as the
Administrator may require.

§ 94.215 Maintenance of records; sub-
mittal of information; right of
entry.

(a) Any manufacturer subject to any
of the standards or procedures pre-
scribed in this subpart shall establish,
maintain and retain the following ade-
quately organized and indexed records:

(1) General records. The records re-
quired to be maintained by this para-
graph (a) shall consist of:

(i) Identification and description of
all certification engines for which test-
ing is required under this subpart.

(ii) A description of all emission con-
trol systems which are installed on or
incorporated in each certification en-
gine.

(iii) A description of all procedures
used to test each such certification en-
gine.
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(iv) A copy of all applications for cer-
tification, filed with the Adminis-
trator.

(2) Individual records. (i) A brief his-
tory of each engine used for certifi-
cation under this subpart including:

(A) In the case where a current pro-
duction engine is modified for use as a
certification engine, a description of
the process by which the engine was se-
lected and of the modifications made.
In the case where the certification en-
gine is not derived from a current pro-
duction engine, a general description of
the buildup of the engine (e.g., whether
experimental heads were cast and ma-
chined according to supplied drawings).
In the cases in the previous two sen-
tences, a description of the origin and
selection process for fuel system com-
ponents, ignition system components
(as applicable), intake air pressuriza-
tion and cooling system components,
cylinders, pistons and piston rings, ex-
haust smoke control system compo-
nents, and exhaust aftertreatment de-
vices as applicable, shall be included.
The required descriptions shall specify
the steps taken to assure that the cer-
tification engine, with respect to its
engine, drivetrain, fuel system, emis-
sion control system components, ex-
haust aftertreatment devices, or any
other devices or components as appli-
cable, that can reasonably be expected
to influence exhaust emissions will be
representative of production engines
and that either: all components and/or
engine, construction processes, compo-
nent inspection and selection tech-
niques, and assembly techniques em-
ployed in constructing such engines are
reasonably likely to be implemented
for production engines; or that they
are as close as practicable to planned
construction and assembly process.

(B) A complete record of all emission
tests performed (except tests per-
formed by EPA directly), including test
results, the date and purpose of each
test, and the number of hours accumu-
lated on the engine.

(C) A record and description of all
maintenance and other servicing per-
formed, giving the date of the mainte-
nance or service and the reason for it.

(D) A record and description of each
test performed to diagnose engine or
emission control system performance,

giving the date and time of the test
and the reason for it.

(E) A brief description of any signifi-
cant events affecting the engine during
the period covered by the history and
not described by an entry under one of
the previous headings, including such
extraordinary events as accidents in-
volving the engine or dynamometer
runaway.

(ii) Each such history shall be started
on the date that the first of any of the
selection or buildup activities in para-
graph (a)(2)(i)(A) of this section oc-
curred with respect to the certification
engine and shall be kept in a des-
ignated location.

(3) All records, other than routine
emission test records, required to be
maintained under this subpart shall be
retained by the manufacturer for a pe-
riod of 8 years after issuance of all cer-
tificates of conformity to which they
relate. Routine emission test records
shall be retained by the manufacturer
for a period of one (1) year after
issuance of all certificates of con-
formity to which they relate. Records
may be retained as hard copy or re-
duced to computer disks, etc., depend-
ing on the record retention procedures
of the manufacturer: Provided, that in
every case all the information con-
tained in the hard copy shall be re-
tained.

(4) Nothing in this section limits the
Administrator’s discretion in requiring
the manufacturer to retain additional
records or submit information not spe-
cifically required by this section.

(5) Pursuant to a request made by the
Administrator, the manufacturer shall
submit to him/her the information that
is required to be retained.

(6) EPA may void a certificate of con-
formity ab initio for an engine family
for which the manufacturer fails to re-
tain the records required in this sec-
tion or to provide such information to
the Administrator upon request.

(b) The manufacturer of engines sub-
ject to any of the standards prescribed
in this part shall submit to the Admin-
istrator, at the time of issuance by the
manufacturer, copies of all instruc-
tions or explanations regarding the
use, repair, adjustment, maintenance,
or testing of such engine, relevant to
the control of crankcase, or exhaust
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emissions issued by the manufacturer,
for use by other manufacturers, assem-
bly plants, distributors, dealers, own-
ers and operators. Any material not
translated into the English language
need not be submitted unless specifi-
cally requested by the Administrator.

(c) Any manufacturer participating
in averaging, banking and trading pro-
gram of subpart D of this part must
comply with the maintenance of
records requirements of § 94.308.

(d)(1) Any manufacturer who has ap-
plied for certification of a new engine
subject to certification testing under
this subpart shall admit or cause to be
admitted any EPA Enforcement Officer
during operating hours on presentation
of credentials to any of the following:

(i) Any facility where any such tests
or any procedures or activities con-
nected with such test are or were per-
formed;

(ii) Any facility where any engine
which is being tested (or was tested, or
is to be tested) is present;

(iii) Any facility where any construc-
tion process or assembly process used
in the modification or buildup of such
an engine into a certification engine is
taking place or has taken place; or

(iv) Any facility where any record or
other document relating to any of the
activities listed in this paragraph
(d)(1).

(2) Upon admission to any facility re-
ferred to in paragraph (d)(1) of this sec-
tion, any EPA Enforcement Officer
shall be allowed:

(i) To inspect and monitor any part
or aspect of such procedures, activities
and testing facilities including, but not
limited to, monitoring engine pre-
conditioning, emissions tests, service
accumulation, maintenance, and en-
gine storage procedures, and to verify
correlation or calibration of test equip-
ment;

(ii) To inspect and make copies of
any such records, designs, or other doc-
uments, including those records speci-
fied in Subpart D of this part; and

(iii) To inspect and/or photograph
any part or aspect of any such certifi-
cation engine and any components to
be used in the construction thereof.

(3) In order to allow the Adminis-
trator to determine whether or not
production engines, conform to the

conditions upon which a certificate of
conformity has been issued, or conform
in all material respects to the design
specifications applicable to those en-
gines, as described in the application
for certification for which a certificate
of conformity has been issued, any
manufacturer shall admit any EPA En-
forcement Officer on presentation of
credentials to:

(i) Any facility where any document,
design or procedure relating to the
translation of the design and construc-
tion of engines and emission related
components described in the applica-
tion for certification or used for cer-
tification testing into production en-
gines is located or carried on;

(ii) Any facility where any engines to
be introduced into commerce are man-
ufactured; and

(iii) Any facility where records speci-
fied this section are located.

(4) On admission to any such facility
referred to in paragraph (d)(3) of this
section, any EPA Enforcement Officer
shall be allowed:

(i) To inspect and monitor any as-
pects of such manufacture and other
procedures;

(ii) To inspect and make copies of
any such records, documents or de-
signs;

(iii) To inspect and photograph any
part or aspect of any such engine(s)
and any component used in the assem-
bly thereof that are reasonably related
to the purpose of his/her entry; and

(iv) To inspect and make copies of
any records and documents specified in
this section.

(5) Any EPA Enforcement Officer
shall be furnished by those in charge of
a facility being inspected with such
reasonable assistance as he/she may re-
quest to help him/her discharge any
function listed in this part. Each appli-
cant for or recipient of certification is
required to cause those in charge of a
facility operated for its benefit to fur-
nish such reasonable assistance with-
out charge to EPA whether or not the
applicant controls the facility.

(6) The duty to admit or cause to be
admitted any EPA Enforcement Officer
applies to any facility involved in the
manufacturing or assembling of en-
gines, whether or not the manufacturer
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owns or controls the facility in ques-
tion and applies both to domestic and
to foreign manufacturers and facilities.
EPA will not attempt to make any in-
spections which it has been informed
that local law forbids. However, if local
law makes it impossible to do what is
necessary to insure the accuracy of
data generated at a facility, no in-
formed judgment that an engine is cer-
tifiable or is covered by a certificate
can properly be based on those data. It
is the responsibility of the manufac-
turer to locate its testing and manu-
facturing facilities in jurisdictions
where this situation will not arise.

(7) For purposes of this section:
(i) ‘‘Presentation of credentials’’

shall mean display of the document
designating a person as an EPA En-
forcement Officer.

(ii) Where component or engine stor-
age areas or facilities are concerned,
‘‘operating hours’’ shall mean all times
during which personnel other than cus-
todial personnel are at work in the vi-
cinity of the area or facility and have
access to it.

(iii) Where facilities or areas other
than those covered by paragraph
(d)(7)(ii) of this section are concerned,
‘‘operating hours’’ shall mean all times
during which an assembly line is in op-
eration or all times during which test-
ing, maintenance, service accumula-
tion, production or compilation of
records, or any other procedure or ac-
tivity related to certification testing,
to translation of designs from the test
stage to the production stage, or to en-
gine manufacture, or assembly is being
carried out in a facility.

(iv) ‘‘Reasonable assistance’’ in-
cludes, but is not limited to, clerical,
copying, interpretation and translation
services, the making available on re-
quest of personnel of the facility being
inspected during their working hours
to inform the EPA Enforcement Officer
of how the facility operates and to an-
swer his questions, and the perform-
ance on request of emissions tests on
any engine which is being, has been, or
will be used for certification testing.
Such tests shall be nondestructive, but
may require appropriate service accu-
mulation. A manufacturer may be com-
pelled to cause the personal appearance
of any employee at such a facility be-

fore an EPA Enforcement Officer by
written request for his appearance,
signed by the Assistant Administrator
for Air and Radiation or the Assistant
Administrator for Enforcement and
Compliance Assurance, served on the
manufacturer. Any such employee who
has been instructed by the manufac-
turer to appear will be entitled to be
accompanied, represented and advised
by counsel.

(v) Any entry without 24 hour prior
written or oral notification to the af-
fected manufacturer shall be author-
ized in writing by the Assistant Admin-
istrator for Air and Radiation or the
Assistant Administrator for Enforce-
ment and Compliance Assurance.

(8) EPA may void a certificate of con-
formity ab initio for engines introduced
into commerce if the manufacturer (or
contractor for the manufacturer, if ap-
plicable) fails to comply with any pro-
vision of this section.

§ 94.216 Hearing procedures.
(a)(1) After granting a request for a

hearing under § 94.210 or § 94.208, the Ad-
ministrator shall designate a Presiding
Officer for the hearing.

(2) The hearing shall be held as soon
as practicable at a time and place fixed
by the Administrator or by the Pre-
siding Officer.

(3) In the case of any hearing re-
quested pursuant to § 94.208, the Admin-
istrator may in his/her discretion di-
rect that all argument and presen-
tation of evidence be concluded within
such fixed period not less than 30 days
as he/she may establish from the date
that the first written offer of a hearing
is made to the manufacturer. To expe-
dite proceedings, the Administrator
may direct that the decision of the
Presiding Officer (who may, but need
not be the Administrator) shall be the
final EPA decision.

(b)(1) Upon his/her appointment pur-
suant to paragraph (a) of this section,
the Presiding Officer will establish a
hearing file. The file shall consist of
the notice issued by the Administrator
under § 94.210 or § 94.208 together with
any accompanying material, the re-
quest for a hearing and the supporting
data submitted therewith, and all doc-
uments relating to the request for cer-
tification and all documents submitted
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therewith, and correspondence and
other data material to the hearing.

(2) The hearing file will be available
for inspection by the applicant at the
office of the Presiding Officer.

(c) An applicant may appear in per-
son, or may be represented by counsel
or by any other duly authorized rep-
resentative.

(d)(1) The Presiding Officer, upon the
request of any party, or in his/her dis-
cretion, may arrange for a prehearing
conference at a time and place speci-
fied by him/her to consider the fol-
lowing:

(i) Simplification of the issues;
(ii) Stipulations, admissions of fact,

and the introduction of documents;
(iii) Limitation of the number of ex-

pert witnesses;
(iv) Possibility of agreement dis-

posing of all or any of the issues in dis-
pute;

(v) Such other matters as may aid in
the disposition of the hearing, includ-
ing such additional tests as may be
agreed upon by the parties.

(2) The results of the conference shall
be reduced to writing by the Presiding
Officer and made part of the record.

(e)(1) Hearings shall be conducted by
the Presiding Officer in an informal
but orderly and expeditious manner.
The parties may offer oral or written
evidence, subject to the exclusion by
the Presiding Officer of irrelevant, im-
material and repetitious evidence.

(2) Witnesses will not be required to
testify under oath. However, the Pre-
siding Officer shall call to the atten-
tion of witnesses that their statements
may be subject to the provisions of 18
U.S.C. 1001 which imposes penalties for
knowingly making false statements or
representations, or using false docu-
ments in any matter within the juris-
diction of any department or agency of
the United States.

(3) Any witness may be examined or
cross-examined by the Presiding Offi-
cer, the parties, or their representa-
tives.

(4) Hearings shall be reported ver-
batim. Copies of transcripts of pro-
ceedings may be purchased by the ap-
plicant from the reporter.

(5) All written statements, charts,
tabulations, and similar data offered in
evidence at the hearings shall, upon a

showing satisfactory to the Presiding
Officer of their authenticity, rel-
evancy, and materiality, be received in
evidence and shall constitute a part of
the record.

(6) Oral argument may be permitted
in the discretion of the Presiding Offi-
cer and shall be reported as part of the
record unless otherwise ordered by
him/her.

(f)(1) The Presiding Officer shall
make an initial decision which shall
include written findings and conclu-
sions and the reasons or basis therefor
on all the material issues of fact, law,
or discretion presented on the record.
The findings, conclusions, and written
decision shall be provided to the par-
ties and made a part of the record. The
initial decision shall become the deci-
sion of the Administrator without fur-
ther proceedings unless there is an ap-
peal to the Administrator or motion
for review by the Administrator within
30 days of the date the initial decision
was filed.

(2) On appeal from or review of the
initial decision, the Administrator
shall have all the powers which he/she
would have in making the initial deci-
sion including the discretion to require
or allow briefs, oral argument, the tak-
ing of additional evidence or the re-
manding to the Presiding Officer for
additional proceedings. The decision by
the Administrator shall include writ-
ten findings and conclusions and the
reasons or basis therefor on all the ma-
terial issues of fact, law, or discretion
presented on the appeal or considered
in the review.

§ 94.217 Emission data engine selec-
tion.

(a) The manufacturer must select for
testing, from each engine family, the
engine configuration which is expected
to be worst-case for exhaust emission
compliance on in-use engines, consid-
ering all exhaust emission constituents
and the range of installation options
available to vessel builders. The en-
gines selected for testing are collec-
tively described as the test fleet.

(b) Each engine in the test fleet must
be constructed to be representative of
production engines.

(c) After review of the manufactur-
er’s test fleet, the Administrator may
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select from the available fleet one ad-
ditional test engine from each engine
family.

(d) Each engine selected shall be test-
ed according to the provisions of Sub-
part B of this part.

(e) In lieu of testing an emission data
engine selected under paragraph (a) of
this section and submitting the result-
ing data, a manufacturer may, with
Administrator approval, use emission
data on a similar engine for which cer-
tification has previously been obtained
or for which all applicable data re-
quired under this subpart have pre-
viously been submitted. These data
must be submitted in the application
for certification.

§ 94.218 Deterioration factor deter-
mination.

Manufacturers shall determine ex-
haust emission deterioration factors
using good engineering judgement ac-
cording to the provisions of this sec-
tion. Every deterioration factor must
be, in the Administrator’s judgment,
consistent with emissions increases ob-
served in-use based on emission testing
of similar engines. Deterioration fac-
tors that predict emission increases
over the useful life of an engine that
are significantly less than the emission
increases over the useful life observed
from in-use testing of similar engines
shall not be used.

(a) A separate exhaust emission dete-
rioration factor shall be established for
each engine family and for each emis-
sion constituent applicable to that
family.

(b) Calculation procedures. (1) For en-
gines not utilizing aftertreatment tech-
nology (e.g., catalyst). For each applica-
ble emission constituent, an additive
deterioration factor shall be used; that
is, a deterioration factor that when
added to the low mileage emission rate
equals the emission rate at the end of
useful life. However, if the deteriora-
tion factor supplied by the manufac-
turer is less than zero, it shall be zero
for the purposes of this section.

(2) For engines utilizing aftertreatment
technology (e.g., catalyst). For each ap-
plicable emission constituent, a mul-
tiplicative deterioration factor shall be
used; that is deterioration factors that
when multiplied by the low mileage

emission rate equal the emission rate
at the end of useful life. However, if the
deterioration factor supplied by the
manufacturer is less than one, it shall
be one for the purposes of this section.

(c) Rounding. (1) In the case of a mul-
tiplicative exhaust emission deteriora-
tion factor, the factor shall be rounded
to three places to the right of the dec-
imal point in accordance with ASTM E
29–93a (incorporated by reference at
§ 94.5).

(2) In the case of an additive exhaust
emission deterioration factor, the fac-
tor shall be established to a minimum
of two places to the right of the dec-
imal in accordance with ASTM E 29–93a
(incorporated by reference at § 94.5).

(d)(1) Except as allowed by paragraph
(d)(2) of this section, the manufacturer
shall determine the deterioration fac-
tors based on service accumulation and
related testing, according to the manu-
facturer’s procedures, and the provi-
sions of §§ 94.219 and 94.220. The manu-
facturer shall determine the form and
extent of this service accumulation,
consistent with good engineering prac-
tice, and shall describe this process in
the application for certification.

(2) Alternatives to service accumulation
and testing for the determination of a de-
terioration factor. A written explanation
of the appropriateness of using an al-
ternative must be included in the ap-
plication for certification.

(i) Carryover and carryacross of dura-
bility emission data. In lieu of testing an
emission data or durability data engine
selected under § 94.217 or § 94.219, and
submitting the resulting data, a manu-
facturer may, with Administrator ap-
proval, use exhaust emission deteriora-
tion data on a similar engine for which
certification to the same standard has
previously been obtained or for which
all applicable data required under this
subpart have previously been sub-
mitted. These data must be submitted
in the application for certification.

(ii) Use of non-marine deterioration
data. In the case where a manufacturer
produces a certified motor vehicle en-
gine, locomotive engine, or other
nonroad engine that is similar to the
marine engine to be certified, deterio-
ration data from the non-marine en-
gine may be applied to the marine en-
gine. This application of deterioration
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data from such an engine to a marine
engine is subject to Administrator ap-
proval, and the determination of
whether the engines are similar shall
be based on good engineering judg-
ment.

(iii) Engineering analysis for estab-
lished technologies. In the case where an
engine family uses technology which is
well established, an analysis based on
good engineering practices may be used
in lieu of testing to determine a dete-
rioration factor for that engine family.
Engines using exhaust gas recircula-
tion or aftertreatment are excluded
from this provision. The manufacturer
shall provide a written statement to
the Administrator that all data, anal-
yses, test procedures, evaluations, and
other documents, on which the deterio-
ration factor is based, are available to
the Administrator upon request.

§ 94.219 Durability data engine selec-
tion.

(a) The manufacturer shall select for
durability testing, from each engine
family, the engine configuration which
is expected to generate the highest
level of exhaust emission deterioration
on engines in use, considering all ex-
haust emission constituents and the
range of installation options available
to vessel builders. The manufacturer
shall use good engineering judgment in
making this selection.

(b) Carryover data satisfying the pro-
visions of § 94.220 may also be used in
lieu of testing the configuration se-
lected in paragraph (a) of this section.

(c) Durability data engines shall be
built from subsystems and components
that are representative of actual pro-
duction engines.

§ 94.220 Service accumulation.

(a) Each test emission data engine in
the test fleet may be operated with all
emission control systems operating
properly for a period, up to 125 hours of
operation, that is sufficient to stabilize
emissions.

(b) Durability data engines shall ac-
cumulate service in a manner which
will represent the emission levels from
in-use engines over their full useful
life, consistent with good engineering
judgement.

(1) Components may be removed from
the engine and aged separately.

(2) End of useful life emission levels
and deterioration factors may be pro-
jected from durability data engines
which have completed less than full
useful life service accumulation, pro-
vided that the amount of service accu-
mulation completed and projection
procedures are determined using good
engineering judgement.

(c) No maintenance, other than rec-
ommended lubrication and filter
changes or maintenance otherwise al-
lowed by this part, may be performed
during service accumulation without
the Administrator’s approval.

(d) The manufacturer must maintain,
and provide to the Administrator if re-
quested, records stating the rationale
for selecting the service accumulation
period and records describing the meth-
od used to accumulate service hours on
the test engine(s).

§ 94.221 Application of good engineer-
ing judgment.

(a) The manufacturer shall exercise
good engineering judgment in making
all decisions called for under this part,
including but not limited to selections,
categorizations, determinations, and
applications of the requirements of the
part.

(b) Upon written request by the Ad-
ministrator, the manufacturer shall
provide within 15 working days (or
such longer period as may be allowed
by the Administrator) a written de-
scription of the engineering judgment
in question.

(c) The Administrator may reject any
such decision by a manufacturer if it is
not based on good engineering judg-
ment or is otherwise inconsistent with
the requirements of this part.

(d) If the Administrator rejects a de-
cision by a manufacturer with respect
to the exercise of good engineering
judgment, the following provisions
shall apply:

(1) If the Administrator determines
that incorrect information was delib-
erately used in the decision process,
that important information was delib-
erately overlooked, that the decision
was not made in good faith, or that the
decision was not made with a rational
basis, the Administrator may suspend
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or void ab initio a certificate of con-
formity.

(2) If the Administrator determines
that the manufacturer’s decision is not
covered by the provisions of paragraph
(d) (1) of this section, but that a dif-
ferent decision would reflect a better
exercise of good engineering judgment,
then the Administrator will notify the
manufacturer of this concern and the
basis of the concern.

(i) The manufacturer shall have at
least 30 days to respond to this notice.
The Administrator may extend this re-
sponse period upon request from the
manufacturer if it is necessary to gen-
erate additional data for the manufac-
turer’s response.

(ii) The Administrator shall make
the final ruling after considering the
information provided by the manufac-
turer during the response period. If the
Administrator determines that the
manufacturer’s decision was not made
using good engineering judgment, he/
she may reject that decision and apply
the new ruling to future corresponding
decisions as soon as practicable.

(e) The Administrator shall notify
the manufacturer in writing regarding
any decision reached under paragraph
(d)(1) or (2) of this section. The Admin-
istrator shall include in this notifica-
tion the basis for reaching the deter-
mination.

(f) Within 30 working days following
receipt of notification of the Adminis-
trator’s determinations made under
paragraph (d) of this section, the man-
ufacturer may request a hearing on
those determinations. The request
shall be in writing, signed by an au-
thorized representative of the manu-
facturer, and shall include a statement
specifying the manufacturer’s objec-
tions to the Administrator’s deter-
minations, and data or other analysis
in support of such objections. If, after
review of the request and supporting
data or analysis, the Administrator
finds that the request raises a substan-
tial factual issue, he/she shall provide
the manufacturer a hearing in accord-
ance with § 94.216 with respect to such
issue.

§ 94.222 Certification of engines on im-
ported vessels.

For marine engines subject to the re-
quirements of this part that are in-
stalled on imported vessels, the Admin-
istrator may specify alternate certifi-
cation provisions as necessary.

Subpart D Certification Averaging,
Banking, and Trading Provisions

§ 94.301 Applicability.
Marine engine families subject to the

standards of Subpart A of this part are
eligible to participate in the certifi-
cation averaging, banking, and trading
program described in this subpart.

The provisions of this subpart apply
to manufacturers of new engines that
are subject to the emission standards
of § 94.8.

§ 94.302 Definitions.
The definitions of Subpart A of this

part apply to this subpart. The fol-
lowing definitions also apply:

Applicable standard means a standard
that would have otherwise been appli-
cable had the engine not been certified
under this subpart to an FEL different
than that standard.

Broker means any entity that facili-
tates a trade between a buyer and sell-
er.

Buyer means the entity that receives
credits as a result of trade.

Reserved credits means credits that
have been generated but have not yet
been reviewed by EPA or used to dem-
onstrate compliance under the aver-
aging provisions of this subpart.

Seller means the entity that provides
credits during a trade.

§ 94.303 General provisions.
(a) Participation in the averaging,

banking, and trading program is vol-
untary. A manufacturer may choose to
involve some or all of its engine fami-
lies in any or all aspects of the pro-
gram.

(b) An engine family is eligible to
participate in the certification aver-
aging, banking, and trading program
for THC+NOX and PM emissions only if
it is subject to regulation under this
part with certain exceptions specified
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