
30

44 CFR Ch. I (10–1–00 Edition)§ 4.13

the plan only if its contents meet Fed-
eral requirements.

§ 4.13 May the Director waive any pro-
vision of these regulations?

In an emergency, the Director may
waive any provision of these regula-
tions.

PART 5—PRODUCTION OR
DISCLOSURE OF INFORMATION

Subpart A—General Provisions

Sec.
5.1 Scope and purposes of part.
5.2 Application.
5.3 Definitions.
5.4 Availability of records.
5.5 Exemptions.
5.6 Congressional information.
5.7 Records of other agencies.
5.8 Records involved in litigation or other

judicial process.
5.9 Inconsistent issuances of FEMA and its

predecessor agencies superseded.

Subpart B—Publication of or Availability of
General Agency Information, Rules,
Orders, Policies, and Similar Material

5.20 Publication of rules and general poli-
cies.

5.21 Effect of failure to publish.
5.22 Coordination of publication.
5.23 Incorporation by reference.
5.24 Availability of opinions, orders, poli-

cies, interpretations, manuals, and in-
structions.

5.25 Available materials.
5.26 Rules for public inspection and copy-

ing.
5.27 Deletion of identifying details.
5.28 Indexes.
5.29 Effect of failure to make information

materials available.

Subpart C—Fees

5.40 Copies of FEMA records available at a
fee.

5.41 FEMA publications.
5.42 Fees to be charged—categories of re-

questers.
5.43 Waiver or reduction of fees.
5.44 Prepayment of fees.
5.45 Form of payment.
5.46 Fee schedule.
5.47 Appeals regarding fees.

Subpart D—Described Records

5.50 General.
5.51 Submission of requests for described

records.
5.52 Review of requests.

5.53 Approval of request.
5.54 Denial of request of records.
5.55 Appeal within FEMA of denial of re-

quest.
5.56 Extension of time limits.
5.57 Predisclosure notification procedures

for confidential commercial information.
5.58 Exhaustion of administrative remedies.
5.59 Judicial relief available to the public.
5.60 Disciplinary action against employees

for ‘‘arbitrary or capricious’’ denial.
5.61 Contempt for noncompliance.

Subpart E—Exemptions

5.70 General.
5.71 Categories of records exempt from dis-

closure under 5 U.S.C. 552.
5.72 Executive privilege exemption.

Subpart F—Subpoenas or Other Legal De-
mands for Testimony or the Production
or Disclosure of Records or Other Infor-
mation

5.80 Scope and applicability.
5.81 Statement of policy.
5.82 Definitions.
5.83 Authority to accept service of sub-

poenas.
5.84 Production of documents in private

litigation.
5.85 Authentication and attestation of cop-

ies.
5.86 Production of documents in litigation

or other adjudicatory proceeding in
which the United States is a party.

5.87 Testimony of FEMA employees in pri-
vate litigation.

5.88 Testimony in litigation in which the
United States is a party.

5.89 Waiver.

AUTHORITY: 5 U.S.C. 552 as amended by sec-
tions 1801–1804 of the Omnibus Anti-Drug
Abuse Act of 1986 which contains the Free-
dom of Information Reform Act of 1986 (Pub.
L. 99–570); 5 U.S.C. 301 (Pub. L. 85–619); Reor-
ganization Plan No. 3 of 1978; E.O. 12127; and
E.O. 12148.

SOURCE: 44 FR 50287, Aug. 27, 1979, unless
otherwise noted.

Subpart A—General Provisions

§ 5.1 Scope and purposes of part.
This part sets forth policies and pro-

cedures concerning the availability of
and disclosure of records and informa-
tion held by the Federal Emergency
Management Agency (FEMA) in ac-
cordance with 5 U.S.C. 552, popularly
known as the ‘‘Freedom of Information
Act,’’ (FOIA).
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§ 5.2 Application.
This part applies to all records and

information materials generated, de-
veloped, or held by FEMA at Head-
quarters, in Regions, or in the field, or
any component thereof.

§ 5.3 Definitions.
For purposes of this part, the fol-

lowing terms have the meanings as-
cribed to them in this section:

(a) Records. Records means all books,
papers, maps, photographs, or other
documentary materials, regardless of
physical form or characteristics made
or received by FEMA in pursuance of
Federal Law or in connection with the
transaction of public business and pre-
served, or appropriate for preservation,
as evidence of the organization, func-
tions, policies, decisions, procedures,
operations, or other activities of FEMA
or because of the information value of
data contained therein. The term does
not include:

(1) Material made or acquired and
preserved solely for reference or exhi-
bition purposes, extra copies of docu-
ments preserved only for convenience
of reference, and stocks of publications
and of processed documents; or

(2) Objects or articles, such as struc-
tures, furniture, paintings, sculpture,
models, vehicles or equipment; or

(3) Formulae, designs, drawings, re-
search data, computer programs, tech-
nical data packages, and the like,
which are not considered records within
the Congressional intent of reference
because of development costs, utiliza-
tion, or value. These items are consid-
ered exploitable resources to be uti-
lized in the best interest of all the pub-
lic and are not preserved for informa-
tional value nor as evidence of agency
functions. Requests for copies of such
material shall be evaluated in accord-
ance with policies expressly directed to
the appropriate dissemination or use of
these resources. Requests to inspect
this material to determine its content
for informational purposes shall nor-
mally be granted, unless inspection is
inconsistent with the obligation to pro-
tect the property value of the material,
as, for example, may be true for patent
information and certain formulae, or is
inconsistent with another significant
and legitimate governmental purpose.

(b) Reasonably Described. Reasonably
described, when applied to a request
record, means identifying it to the ex-
tent that it will permit the location of
the particular document with a reason-
able effort.

(c) Agency. Agency, as defined in sec-
tion 552(e) of title 5 U.S.C., includes
any executive department, military de-
partment, government corporation, or
other establishment in the executive
branch of the Government (including
the Executive Office of the President),
or any independent regulatory agency.

(d) Headquarters FOIA Officer. The
FOIA/Privacy Act Specialist or his/her
designee.

(e) Regional FOIA Officer. The Re-
gional Director, or his/her designee.

[44 FR 50287, Aug. 27, 1979, as amended at 45
FR 1421, Jan. 7, 1980; 51 FR 34604, Sept. 30,
1986]

§ 5.4 Availability of records.

(a) FEMA records are available to the
greatest extent possible in keeping
with the spirit and intent of FOIA and
will be furnished promptly to any
member of the public upon request ad-
dressed to the office designated in
§ 5.26. The person making the request
need not have a particular interest in
the subject matter, nor must he pro-
vide justification for the request.

(b) The requirement of 5 U.S.C. 552
that records be available to the public
refers only to records in being at the
time the request for them is made.
FOIA imposes no obligation to compile
a record in response to a request.

§ 5.5 Exemptions.
Requests for FEMA records may be

denied if disclosure is exempted under
the provisions of 5 U.S.C. 552, as out-
lined in subpart E. Usually, except
when a record is classified, or when dis-
closure would violate any other Fed-
eral statute, the authority to withhold
a record from disclosure is permissive
rather than mandatory. The authority
for nondisclosure will not be invoked
unless there is compelling reason to do
so.

§ 5.6 Congressional information.
Nothing in this part authorizes with-

holding information from the Congress
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except when executive privilege is in-
voked by the President.

§ 5.7 Records of other agencies.
If a request is submitted to FEMA to

make available current records which
are the primary responsibility of an-
other agency, FEMA will refer the re-
quest to the agency concerned for ap-
propriate action. FEMA will advise the
requester that the request has been for-
warded to the responsible agency.

§ 5.8 Records involved in litigation or
other judicial process.

Where there is reason to believe that
any records requested may be involved
in litigation or other judicial process
in which the United States is a party,
including discovery procedures pursu-
ant to the Federal Rules of Civil Proce-
dure or Federal Rules of Criminal Pro-
cedure, the request shall be referred to
the General Counsel.

§ 5.9 Inconsistent issuances of FEMA
and its predecessor agencies super-
seded.

Policies and procedures of any of
FEMA’s predecessor agencies incon-
sistent with this regulation are super-
seded to the extent of that inconsist-
ency.

Subpart B—Publication of or Avail-
ability of General Agency In-
formation, Rules, Orders, Poli-
cies, and Similar Material

§ 5.20 Publication of rules and general
policies.

In accordance with 5 U.S.C. 552(a)(1),
there are separately stated and cur-
rently published, or from time to time
there will be published, in the FEDERAL
REGISTER for the guidance of the pub-
lic, the following general information
concerning FEMA:

(a) Description of the organization of
the Headquarters Office and regional
and other offices and the established
places at which, the employees from
whom, and the methods whereby the
public may obtain information, make
submittals or requests, or obtain deci-
sions.

(b) Statement of the general course
and method by which FEMA functions
are channeled and determined, includ-

ing the nature and requirements of all
formal and informal procedures avail-
able.

(c) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations.

(d) Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general policy
or interpretations of general applica-
bility formulated and adopted by
FEMA.

(e) Each amendment, revision, or re-
peal of the materials described in this
section. Much of this information will
also be codified in this subchapter A.

§ 5.21 Effect of failure to publish.
5 U.S.C. 552(a)(1) provides that, ex-

cept to the extent that a person has ac-
tual and timely notice of the terms
thereof, a person may not in any man-
ner be required to resort to, or to be
adversely affected by, a matter re-
quired to be published in the FEDERAL
REGISTER and not so published.

§ 5.22 Coordination of publication.
The General Counsel, FEMA, is re-

sponsible for coordination of FEMA
materials required to be published in
the FEDERAL REGISTER.

§ 5.23 Incorporation by reference.
When deemed appropriate, matter

covered by this subpart, which is rea-
sonably available to the class of per-
sons affected thereby may be incor-
porated by reference in the FEDERAL
REGISTER in accordance with standards
prescribed from time to time by the Di-
rector of the Federal Register (see 1
CFR part 51).

§ 5.24 Availability of opinions, orders,
policies, interpretations, manuals,
and instructions.

FEMA will make available for public
inspection and copying the material
described in 5 U.S.C. 552(a)(2) as enu-
merated in § 5.25 and an index of those
materials as described in § 5.28, at con-
venient places and times.

§ 5.25 Available materials.
FEMA materials which are available

under this subpart are as follows:
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