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Department of Health and Human Services § 81.106

Subpart J—Posthearing
Procedures, Decisions

§ 81.101 Posthearing briefs: Proposed
findings and conclusions.

(a) The presiding officer shall fix the
time for filing posthearing briefs,
which may contain proposed findings of
fact and conclusions of law, and, if per-
mitted, reply briefs.

(b) Briefs should include a summary
of the evidence relied upon together
with references to exhibit numbers and
pages of the transcript, with citations
of the authorities relied upon.

§ 81.102 Decisions following hearing.
When the time for submission of

posthearing briefs has expired, the pre-
siding officer shall certify the entire
record, including his recommended
findings and proposed decision, to the
responsible Department official; or if
so authorized he shall make an initial
decision. A copy of the recommended
findings and proposed decision, or of
the initial decision, shall be served
upon all parties, and amici, if any.

§ 81.103 Exceptions to initial or rec-
ommended decisions.

Within 20 days after the mailing of
an initial or recommended decision,
any party may file exceptions to the
decision, stating reasons therefor, with
the reviewing authority. Any other
party may file a response thereto with-
in 30 days after the mailing of the deci-
sion. Upon the filing of such excep-
tions, the reviewing authority shall re-
view the decision and issue its own de-
cision thereon.

§ 81.104 Final decisions.
(a) Where the hearing is conducted by

a hearing examiner who makes an ini-
tial decision, if no exceptions thereto
are filed within the 20-day period speci-
fied in § 81.103, such decision shall be-
come the final decision of the Depart-
ment, and shall constitute ‘‘final agen-
cy action’’ within the meaning of 5
U.S.C. 704 (formerly section 10(c) of the
Administrative Procedure Act), subject
to the provisions of § 81.106.

(b) Where the hearing is conducted by
a hearing examiner who makes a rec-
ommended decision, or upon the filing
of exceptions to a hearing examiner’s

initial decision, the reviewing author-
ity shall review the recommended or
initial decision and shall issue its own
decision thereon, which shall become
the final decision of the Department,
and shall constitute ‘‘final agency ac-
tion’’ within the meaning of 5 U.S.C.
704 (formerly section 10(c) of the Ad-
ministrative Procedure Act), subject to
the provisions of § 81.106.

(c) All final decisions shall be
promptly served on all parties, and
amici, if any.

§ 81.105 Oral argument to the review-
ing authority.

(a) If any party desires to argue a
case orally on exceptions or replies to
exceptions to an initial or rec-
ommended decision, he shall make
such request in writing. The reviewing
authority may grant or deny such re-
quests in its discretion. If granted, it
will serve notice of oral argument on
all parties. The notice will set forth
the order of presentation, the amount
of time allotted, and the time and
place for argument. The names of per-
sons who will argue should be filed
with the Department hearing clerk not
later than 7 days before the date set for
oral argument.

(b) The purpose of oral argument is
to emphasize and clarify the written
argument in the briefs. Reading at
length from the brief or other texts is
not favored. Participants should con-
fine their arguments to points of con-
trolling importance and to points upon
which exceptions have been filed. Con-
solidations of appearances at oral argu-
ment by parties taking the same side
will permit the parties’ interests to be
presented more effectively in the time
allotted.

(c) Pamphlets, charts, and other
written material may be presented at
oral argument only if such material is
limited to facts already in the record
and is served on all parties and filed
with the Department hearing clerk at
least 7 days before the argument.

§ 81.106 Review by the Secretary.
Within 20 days after an initial deci-

sion becomes a final decision pursuant
to § 81.104(a) or within 20 days of the
mailing of a final decision referred to
in § 81.104(b), as the case may be, a
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party may request the Secretary to re-
view the final decision. The Secretary
may grant or deny such request, in
whole or in part, or serve notice of his
intent to review the decision in whole
or in part upon his own motion. If the
Secretary grants the requested review,
or if he serves notice of intent to re-
view upon his own motion, each party
to the decision shall have 20 days fol-
lowing notice of the Secretary’s pro-
posed action within which to file ex-
ceptions to the decision and supporting
briefs and memoranda, or briefs and
memoranda in support of the decision.
Failure of a party to request review
under this paragraph shall not be
deemed a failure to exhaust adminis-
trative remedies for the purpose of ob-
taining judicial review.

§ 81.107 Service on amici curiae.
All briefs, exceptions, memoranda,

requests, and decisions referred to in
this Subpart J shall be served upon
amici curiae at the same times and in
the same manner required for service
on parties. Any written statements of
position and trial briefs required of
parties under § 81.71 shall be served on
amici.

Subpart K—Judicial Standards of
Practice

§ 81.111 Conduct.
Parties and their representatives are

expected to conduct themselves with
honor and dignity and observe judicial
standards of practice and ethics in all
proceedings. They should not indulge
in offensive personalities, unseemly
wrangling, or intemperate accusations
or characterizations. A representative
of any party whether or not a lawyer
shall observe the traditional respon-
sibilities of lawyers as officers of the
court and use his best efforts to re-
strain his client from improprieties in
connection with a proceeding.

§ 81.112 Improper conduct.
With respect to any proceeding it is

improper for any interested person to
attempt to sway the judgment of the
reviewing authority by undertaking to
bring pressure or influence to bear
upon any officer having a responsi-
bility for a decision in the proceeding,

or his decisional staff. It is improper
that such interested persons or any
members of the Department’s staff or
the presiding officer give statements to
communications media, by paid adver-
tisement or otherwise, designed to in-
fluence the judgment of any officer
having a responsibility for a decision in
the proceeding, or his decisional staff.
It is improper for any person to solicit
communications to any such officer, or
his decisional staff, other than proper
communications by parties or amici
curiae.

§ 81.113 Ex parte communications.
Only persons employed by or as-

signed to work with the reviewing au-
thority who perform no investigative
or prosecuting function in connection
with a proceeding shall communicate
ex parte with the reviewing authority,
or the presiding officer, or any em-
ployee or person involved in the
decisional process in such proceedings
with respect to the merits of that or a
factually related proceeding. The re-
viewing authority, the presiding offi-
cer, or any employee or person in-
volved in the decisional process of a
proceeding shall communicate ex parte
with respect to the merits of that or a
factually related proceeding only with
persons employed by or assigned to
work with them and who perform no
investigative or prosecuting function
in connection with the proceeding.

§ 81.114 Expeditious treatment.
Requests for expeditious treatment

of matters pending before the respon-
sible Department official or the pre-
siding officer are deemed communica-
tions on the merits, and are improper
except when forwarded from parties to
a proceeding and served upon all other
parties thereto. Such communications
should be in the form of a motion.

§ 81.115 Matters not prohibited.
A request for information which

merely inquires about the status of a
proceeding without discussing issues or
expressing points of view is not deemed
an ex parte communication. Such re-
quests should be directed to the Civil
Rights hearing clerk. Communications
with respect to minor procedural mat-
ters or inquiries or emergency requests
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