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(h) A construction or renovation
project that requires and receives ap-
proval by the Secretary must include
as part of the construction and renova-
tion costs:

(1) planning costs as allowed at
§ 98.84(c);

(2) labor, materials and services nec-
essary for the functioning of the facil-
ity; and

(3) initial equipment for the facility.
Equipment means items which are tan-
gible, nonexpendable personal property
having a useful life of more than five
years.

Subpart J—Monitoring, Non-
compliance and Complaints

§ 98.90 Monitoring.
(a) The Secretary will monitor pro-

grams funded under the CCDF for com-
pliance with:

(1) The Act;
(2) The provisions of this part; and
(3) The provisions and requirements

set forth in the CCDF Plan approved
under § 98.18;

(b) If a review or investigation re-
veals evidence that the Lead Agency,
or an entity providing services under
contract or agreement with the Lead
Agency, has failed to substantially
comply with the Plan or with one or
more provisions of the Act or imple-
menting regulations, the Secretary
will issue a preliminary notice to the
Lead Agency of possible non-compli-
ance. The Secretary shall consider
comments received from the Lead
Agency within 60 days (or such longer
period as may be agreed upon between
the Lead Agency and the Secretary).

(c) Pursuant to an investigation con-
ducted under paragraph (a) of this sec-
tion, a Lead Agency shall make appro-
priate books, documents, papers,
manuals, instructions, and records
available to the Secretary, or any duly
authorized representatives, for exam-
ination or copying on or off the prem-
ises of the appropriate entity, includ-
ing subgrantees and contractors, upon
reasonable request.

(d)(1) Lead Agencies and subgrantees
shall retain all CCDF records, as speci-
fied in paragraph (c) of this section,
and any other records of Lead Agencies
and subgrantees that are needed to

substantiate compliance with CCDF re-
quirements, for the period of time spec-
ified in paragraph (e) of this section.

(2) Lead Agencies and subgrantees
shall provide through an appropriate
provision in their contracts that their
contractors will retain and permit ac-
cess to any books, documents, papers,
and records of the contractor that are
directly pertinent to that specific con-
tract.

(e) Length of retention period. (1) Ex-
cept as provided in paragraph (e)(2) of
this section, records specified in para-
graph (c) of this section shall be re-
tained for three years from the day the
Lead Agency or subgrantee submits the
Financial Reports required by the Sec-
retary, pursuant to § 98.65(g), for the
program period.

(2) If any litigation, claim, negotia-
tion, audit, disallowance action, or
other action involving the records has
been started before the expiration of
the three-year retention period, the
records shall be retained until comple-
tion of the action and resolution of all
issues that arise from it, or until the
end of the regular three-year period,
whichever is later.

§ 98.91 Non-compliance.

(a) If after reasonable notice to a
Lead Agency, pursuant to § 98.90 or
§ 98.93, a final determination is made
that:

(1) There has been a failure by the
Lead Agency, or by an entity providing
services under contract or agreement
with the Lead Agency, to comply sub-
stantially with any provision or re-
quirement set forth in the Plan ap-
proved under § 98.16; or

(2) If in the operation of any program
for which funding is provided under the
CCDF, there is a failure by the Lead
Agency, or by an entity providing serv-
ices under contract or agreement with
the Lead Agency, to comply substan-
tially with any provision of the Act or
this part, the Secretary will provide to
the Lead Agency a written notice of a
finding of non-compliance. This notice
will be issued within 60 days of the pre-
liminary notification in § 98.90(b), or
within 60 days of the receipt of addi-
tional comments from the Lead Agen-
cy, whichever is later, and will provide
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the opportunity for a hearing, pursuant
to part 99.

(b) The notice in paragraph (a) of this
section will include all relevant find-
ings, as well as any penalties or sanc-
tions to be applied, pursuant to § 98.92.

(c) Issues subject to review at the
hearing include the finding of non-com-
pliance, as well as any penalties or
sanctions to be imposed pursuant to
§ 98.92.

§ 98.92 Penalties and sanctions.

(a) Upon a final determination that
the Lead Agency has failed to substan-
tially comply with the Act, the imple-
menting regulations, or the Plan, one
of the following penalties will be ap-
plied:

(1) The Secretary will disallow the
improperly expended funds;

(2) An amount equal to or less than
the improperly expended funds will be
deducted from the administrative por-
tion of the State allotment for the fol-
lowing fiscal year; or

(3) A combination of the above op-
tions will be applied.

(b) In addition to imposing the pen-
alties described in paragraph (a) of this
section, the Secretary may impose
other appropriate sanctions, including:

(1) Disqualification of the Lead Agen-
cy from the receipt of further funding
under the CCDF; or

(2)(i) A penalty of not more than four
percent of the funds allotted under
§ 98.61 (i.e., the Discretionary Funds)
for a Fiscal Year shall be withheld if
the Secretary determines that the
Lead Agency has failed to implement a
provision of the Act, these regulations,
or the Plan required under § 98.16;

(ii) This penalty will be withheld no
earlier than the second full quarter fol-
lowing the quarter in which the Lead
Agency was notified of the proposed
penalty;

(iii) This penalty will not be applied
if the Lead Agency corrects the failure
or violation before the penalty is to be
applied or if it submits a plan for cor-
rective action that is acceptable to the
Secretary; or

(iv) The Lead Agency may show
cause to the Secretary why the amount
of the penalty, if applied, should be re-
duced.

(c) If a Lead Agency is subject to ad-
ditional sanctions as provided under
paragraph (b) of this section, specific
identification of any additional sanc-
tions being imposed will be provided in
the notice provided pursuant to § 98.91.

(d) Nothing in this section, or in
§ 98.90 or § 98.91, will preclude the Lead
Agency and the Department from in-
formally resolving a possible compli-
ance issue without following all of the
steps described in §§ 98.90, 98.91 and
98.92. Penalties and/or sanctions, as de-
scribed in paragraphs (a) and (b) of this
section, may nevertheless be applied,
even though the issue is resolved infor-
mally.

(e) It is at the Secretary’s sole discre-
tion to choose the penalty to be im-
posed under paragraphs (a) and (b) of
this section.

§ 98.93 Complaints.

(a) This section applies to any com-
plaint (other than a complaint alleging
violation of the nondiscrimination pro-
visions) that a Lead Agency has failed
to use its allotment in accordance with
the terms of the Act, the implementing
regulations, or the Plan. The Secretary
is not required to consider a complaint
unless it is submitted as required by
this section. Complaints with respect
to discrimination should be referred to
the Office of Civil Rights of the Depart-
ment.

(b) Complaints with respect to the
CCDF shall be submitted in writing to
the Assistant Secretary for Children
and Families, 370 L’Enfant Promenade,
SW., Washington, DC 20447. The com-
plaint shall identify the provision of
the Plan, the Act, or this part that was
allegedly violated, specify the basis for
alleging the violation(s), and include
all relevant information known to the
person submitting it.

(c) The Department shall promptly
furnish a copy of any complaint to the
affected Lead Agency. Any comments
received from the Lead Agency within
60 days (or such longer period as may
be agreed upon between the Lead Agen-
cy and Department) shall be considered
by the Department in responding to
the complaint. The Department will
conduct an investigation of com-
plaints, where appropriate.
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(d) The Department will provide a
written response to complaints within
180 days after receipt. If a final resolu-
tion cannot be provided at that time,
the response will state the reasons why
additional time is necessary.

(e) Complaints that are not satisfac-
torily resolved through communication
with the Lead Agency will be pursued
through the process described in § 98.90.

PART 99—PROCEDURE FOR HEAR-
INGS FOR THE CHILD CARE AND
DEVELOPMENT FUND

Subpart A—General

Sec.
99.1 Scope of rules.
99.2 Presiding officer.
99.3 Records to be public.
99.4 Suspension of rules.
99.5 Filing and service of papers.

Subpart B—Preliminary Matters—Notice
and Parties

99.11 Notice of hearing or opportunity for
hearing.

99.12 Time of hearing.
99.13 Place.
99.14 Issues at hearing.
99.15 Request to participate in hearing.

Subpart C—Hearing Procedures

99.21 Authority of presiding officer.
99.22 Rights of parties.
99.23 Discovery.
99.24 Evidentiary purpose.
99.25 Evidence.
99.26 Unsponsored written material.
99.27 Official transcript.
99.28 Record for decision.

Subpart D—Posthearing Procedures,
Decisions

99.31 Posthearing briefs.
99.32 Decisions following hearing.
99.33 Effective date of Assistant Secretary’s

decision.

AUTHORITY: 42 U.S.C. 618, 9858.

SOURCE: 57 FR 34428, Aug. 4, 1992, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 99 appear at 63 FR 39998, July 24, 1998.

Subpart A—General
§ 99.1 Scope of rules.

(a) The rules of procedure in this sec-
tion govern the practice for hearings

afforded by the Department to Lead
Agencies pursuant to §§ 98.18(c) or 98.91,
and the practice relating to the deci-
sions of such hearings.

(b) Nothing in this part is intended to
preclude or limit negotiations between
the Department and the Lead Agency,
whether before, during, or after the
hearing, to resolve the issues which
are, or otherwise would be, considered
at the hearing. Such negotiations and
resolution of issues are not part of the
hearing and are not governed by the
rules in this part, except as expressly
provided herein.

§ 99.2 Presiding officer.
(a) (1) The presiding officer at a hear-

ing shall be the Assistant Secretary or
the Assistant Secretary’s designee.

(2) The designation of the presiding
officer shall be in writing. A copy of
the designation shall be served on all
parties.

(b) The presiding officer, for all hear-
ings, shall be bound by all applicable
laws and regulations.

§ 99.3 Records to be public.
All pleadings, correspondence, exhib-

its, transcripts of testimony, excep-
tions, briefs, decisions, and other docu-
ments filed in the docket in any pro-
ceeding may be inspected and copied in
the office of the Assistant Secretary.
Inquiries may be made at the Adminis-
tration for Children and Families, 370
L’Enfant Promenade SW., Washington,
DC 20447.

§ 99.4 Suspension of rules.
With notice to all parties, the Assist-

ant Secretary for Children and Fami-
lies or the presiding officer, with re-
spect to pending matters, may modify
or waive any rule in this part upon de-
termination that no party will be un-
duly prejudiced and the ends of justice
will thereby be served.

§ 99.5 Filing and service of papers.
(a) An original and two copies of all

papers in the proceedings shall be filed
with the presiding officer. For exhibits
and transcripts of testimony, only the
originals need be filed.

(b) All papers in the proceedings shall
be served on all parties by personal de-
livery or by certified mail. Service on
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