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alcohol testing conducted under the re-
quirements of this part and any other
information pertaining to the employ-
er’s alcohol misuse prevention pro-
gram. The information shall include
name-specific alcohol test results,
records and reports.

(f) When requested by the National
Transportation Safety Board as part of
an accident investigation, an employer
shall disclose information related to
the employer’s administration of any
post-accident alcohol tests adminis-
tered following the accident under in-
vestigation.

(g) An employer shall make records
available to a subsequent employer
upon receipt of a written request from
a covered employee. Disclosure by the
subsequent employer is permitted only
as expressly authorized by the terms of
the employee’s written request.

(h) An employer may disclose infor-
mation required to be maintained
under this part pertaining to a covered
employee to that employee or to the
decisionmaker in a lawsuit, grievance,
or other proceeding initiated by or on
behalf of the individual, and arising
from the results of an alcohol test ad-
ministered under the requirements of
this part, or from the employer’s deter-
mination that the employee engaged in
conduct prohibited by a DOT agency
alcohol misuse regulation (including,
but not limited to, a worker’s com-
pensation, unemployment compensa-
tion, or other proceeding relating to a
benefit sought by the employee).

(i) An employer shall release infor-
mation regarding a covered employee’s
records as directed by the specific,
written consent of the employee au-
thorizing release of the information to
an identified person. Release of such
information is permitted only in ac-
cordance with the terms of the employ-
ee’s consent.

§ 40.83 Maintenance and disclosure of
records concerning EBTs and BATs.

(a) Each employer or its agent shall
maintain the following records for two
years:

(1) Records of the inspection and
maintenance of each EBT used in em-
ployee testing;

(2) Documentation of the employer’s
compliance with the QAP for each EBT

it uses for alcohol testing under this
part;

(3) Records of the training and pro-
ficiency testing of each BAT used in
employee testing;

(4) The log books required by
§ 40.59(c).

(b) Each employer or its agent shall
maintain for five years records per-
taining to the calibration of each EBT
used in alcohol testing under this part,
including records of the results of ex-
ternal calibration checks.

(c) Records required to be maintained
by this section shall be disclosed on the
same basis as provided in § 40.81.

Subpart D—Non-Evidential
Alcohol Screening Devices

SOURCE: 60 FR 19679, Apr. 20, 1995, unless
otherwise noted.

§ 40.91 Authorization for use of non-ev-
idential alcohol screening devices.

Non-evidential alcohol screening
tests, performed using screening de-
vices included by the National High-
way Traffic Safety Administration on
its conforming products list for non-ev-
idential screening devices, may be used
in lieu of EBTs to perform screening
tests required by operating administra-
tions’ alcohol testing regulations. Non-
evidential screening devices may not
be used for confirmation alcohol tests,
which must be conducted using EBTs
as provided in subpart C of this part.

§ 40.93 The screening test technician.
(a) Anyone meeting the requirements

of this part to be a BAT may act as a
screening test technician (STT), pro-
vided that the individual has dem-
onstrated proficiency in the operation
of the non-evidential screening device
he or she is using.

(b) Any other individual may act as
an STT if he or she successfully com-
pletes a course of instruction con-
cerning the procedures required by this
part for conducting alcohol screening
tests. Only the Department of Trans-
portation model course, or a course of
instruction determined by the Depart-
ment of Transportation’s Office of
Drug Enforcement and Program Com-
pliance to be equivalent to it, may be
used for this purpose.
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(c) With respect to any non-eviden-
tial screening device involving
changes, contrasts, or other readings
that are indicated on the device in
terms of color, STTs shall, in order to
be regarded as proficient, be able to
discern correctly these changes, con-
trasts or readings.

(d) The STT shall receive additional
training, as needed, to ensure pro-
ficiency, concerning new or additional
devices or changes in technology that
he or she will use.

(e) The employer or its agent shall
document the training and proficiency
of each STT it uses to test employees
and maintain the documentation as
provided in § 40.83.

(f) The provisions of § 40.51(b) and (c);
§ 40.57; § 40.59; § 40.61; § 40.63 (e)(1)–(2), (f),
(g), and (h); § 40.69; and § 40.81; and other
provisions, as applicable, of this part
apply to STTs as well as to BATs.

§ 40.95 Quality assurance plans for
non-evidential screening devices.

(a) In order to be used for alcohol
screening tests subject to this part, a
non-evidential screening device shall
have an approved quality assurance
plan (QAP) developed by the manufac-
turer and approved by the National
Highway Traffic Safety Administration
(NHTSA).

(1) The plan shall designate the
method or methods to be used to per-
form quality control checks; the tem-
peratures at which the non-evidential
screening device shall be stored and
used, as well as other environmental
conditions (e.g., altitude, humidity)
that may affect the performance of the
device; and, where relevant, the shelf
life of the device.

(2) The QAP shall prohibit the use of
any device that does not pass the speci-
fied quality control checks or that has
passed its expiration date.

(b) The manufacturers’ instructions
on or included in the package for each
saliva testing device shall include di-
rections on the proper use of the de-
vice, the time frame within which the
device must be read and the manner in
which the reading is made.

(c) The employer and its agents shall
comply with the QAP and manufactur-
er’s instructions for each non-eviden-

tial screening device it uses for alcohol
screening tests subject to this Part.

§ 40.97 Locations for non-evidential al-
cohol screening tests.

(a) Locations for non-evidential alco-
hol screening tests shall meet the same
requirements set forth for breath alco-
hol testing in § 40.57 of this part.

(b) The STT shall supervise only one
employee’s use of a non-evidential
screening device at a time. The STT
shall not leave the alcohol testing loca-
tion while the screening test procedure
for a given employee is in progress.

§ 40.99 Testing forms.

STTs conducting tests using a non-
evidential screening device shall use
the alcohol testing form as provided in
§ 40.59 and appendix B of this part for
the screening test.

§ 40.101 Screening test procedure.

(a) The steps for preparation for test-
ing shall be the same as provided for
breath alcohol testing in § 40.61 of this
part.

(b) The STT shall complete Step 1 on
the form required by § 40.99. The em-
ployee shall then complete Step 2 on
the form, signing the certification. Re-
fusal by the employee to sign this cer-
tification shall be regarded as a refusal
to take the test.

(c) If the employer is using a non-evi-
dential breath testing device, the STT
shall follow the same steps outlined for
screening tests using EBTs in § 40.63.

(d) If the employer is using a saliva
testing device, the STT shall take the
following steps:

(1) The STT shall explain the testing
procedure to the employee.

(2) The STT shall check the expira-
tion date of the saliva testing device,
show the date to the employee, and
shall not use a device at any time sub-
sequent to the expiration date.

(3) The STT shall open an individ-
ually sealed package containing the de-
vice in the presence of the employee.

(4) The STT shall offer the employee
the opportunity to use the swab. If the
employee chooses to use the swab, the
STT shall instruct the employee to in-
sert the absorbent end of the swab into
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the employee’s mouth, moving it ac-
tively throughout the mouth for a suf-
ficient time to ensure that it is com-
pletely saturated, as provided in the
manufacturer’s instructions for the de-
vice.

(5) If the employee chooses not to use
the swab, or in all cases in which a new
test is necessary because the device did
not activate (see paragraph (d)(8) of
this section), the STT shall insert the
absorbent end of the swab into the em-
ployee’s mouth, moving it actively
throughout the mouth for a sufficient
time to ensure that it is completely
saturated, as provided in the manufac-
turer’s instructions for the device. The
STT shall wear a surgical grade glove
while doing so.

(6) The STT shall place the device on
a flat surface or otherwise in a position
in which the swab can be firmly placed
into the opening provided in the device
for this purpose. The STT shall insert
the swab into this opening and main-
tain firm pressure on the device until
the device indicates that it is acti-
vated.

(7) If the procedures of paragraph
(d)(3)–(d)(5) of this section are not fol-
lowed successfully (e.g., the swab
breaks, the STT drops the swab on the
floor or another surface, the swab is re-
moved or falls from the device before
the device is activated), the STT shall
discard the device and swab and con-
duct a new test using a new device. The
new device shall be one that has been
under the control of the employer or
STT prior to the test. The STT shall
note in the remarks section of the form
the reason for the new test. In this
case, the STT shall offer the employee
the choice of using the swab himself or
herself or having the STT use the swab.
If the procedures of paragraph (d)(3)–
(d)(5) of this section are not followed
successfully on the new test, the col-
lection shall be terminated and an ex-
planation provided in the remarks sec-
tion of the form. A new test shall then
be conducted, using an EBT for both
the screening and confirmation tests.

(8) If the procedures of paragraph
(d)(3)–(d)(5) of this section are followed
successfully, but the device is not acti-
vated, the STT shall discard the device
and swab and conduct a new test, in

the same manner as provided in para-
graph (d)(7) of this section. In this case,
the STT shall place the swab into the
employee’s mouth to collect saliva for
the new test.

(9) The STT shall read the result dis-
played on the device two minutes after
inserting the swab into the device. The
STT shall show the device and its read-
ing to the employee and enter the re-
sult on the form.

(10) Devices, swabs, gloves and other
materials used in saliva testing shall
not be reused, and shall be disposed of
in a sanitary manner following their
use, consistent with applicable require-
ments.

(e) In the case of any screening test
performed under this section, the STT,
after determining the alcohol con-
centration result, shall follow the ap-
plicable provisions of § 40.63 (e)(1)–(2),
(f), (g), and (h). The STT shall also
enter, in the ‘‘Remarks’’ section of the
form, a notation that the screening
test was performed using a non-eviden-
tial breath testing device or a saliva
device, as applicable. Following com-
pletion of the screening test, the STT
shall date the form and sign the certifi-
cation in Step 3 of the form.

§ 40.103 Refusals to test and
uncompleted tests.

(a) Refusal by an employee to com-
plete and sign the alcohol testing form
required by § 40.99 (Step 2), to provide a
breath or saliva sample, to provide an
adequate amount of breath, or other-
wise to cooperate in a way that pre-
vents the completion of the testing
process, shall be noted by the STT in
the remarks section of the form. This
constitutes a refusal to test. The test-
ing process shall be terminated and the
STT shall immediately notify the em-
ployer.

(b) If the screening test cannot be
completed, for reasons other than a re-
fusal by the employee, or if an event
occurs that would invalidate the test,
the STT shall, if practicable, imme-
diately begin a new screening test,
using a new testing form and, in the
case of a test using a saliva screening
device, a new device.
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§ 40.105 Inability to provide an ade-
quate amount of breath or saliva.

(a) If an employee is unable to pro-
vide sufficient breath to complete a
test on a non-evidential breath testing
device, the procedures of § 40.69 apply.

(b) If an employee is unable to pro-
vide sufficient saliva to complete a test
on a saliva screening device (e.g., the
employee does not provide sufficient
saliva to activate the device), the STT,
as provided in § 40.101 of this part, shall
conduct a new test using a new device.
If the employee refuses to complete the
new test, the STT shall terminate test-
ing and immediately inform the em-
ployer. This constitutes a refusal to
test.

(c) If the new test is completed, but
there is an insufficient amount of sa-
liva to activate the device, STT shall
immediately inform the employer,
which shall immediately cause an alco-
hol test to be administered to the em-
ployee using an EBT.

§ 40.107 Invalid tests.

An alcohol test using a non-eviden-
tial screening device shall be invalid
under the following circumstances:

(a) With respect to a test conducted
on a saliva device—

(1) The result is read before two min-
utes or after 15 minutes from the time
the swab is inserted into the device;

(2) The device does not activate;
(3) The device is used for a test after

the expiration date printed on its pack-
age; or

(4) The STT fails to note in the re-
marks section of the form that the
screening test was conducted using a
saliva device;

(b) With respect to a test conducted
on any non-evidential alcohol testing
device, the STT has failed to note on
the remarks section of the form that
the employee has failed or refused to
sign the form following the recording
on the form of the test result.

§ 40.109 Availability and disclosure of
alcohol testing information about
individual employees.

The provisions of § 40.81 apply to
records of non-evidential alcohol
screening tests.

§ 40.111 Maintenance and disclosure of
records concerning non-evidential
testing devices and STTs.

Records concerning STTs and non-ev-
idential testing devices shall be main-
tained and disclosed following the
same requirements applicable to BATs
and EBTs under § 40.81 of this part.
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