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Docket Offices and inspection facilities
can be obtained through DOT’s Pri-
mary Electronic Access Facility, at
(202) 366–9322.

Subpart C—Availability of Reason-
ably Described Records
Under the Freedom of Infor-
mation Act

§ 7.11 Applicability.

(a) This subpart implements 5 U.S.C
552(a)(3), and prescribes the regulations
governing public inspection and copy-
ing of reasonably described records
under FOIA.

(b) This subpart does not apply to:
(1) Records published in the FEDERAL

REGISTER, opinions in the adjudication
of cases, statements of policy and in-
terpretations, and administrative staff
manuals that have been published or
made available under subpart B of this
part.

(2) Records or information compiled
for law enforcement purposes and cov-
ered by the disclosure exemption de-
scribed in § 7.13(c)(7) if—

(i) The investigation or proceeding
involves a possible violation of crimi-
nal law; and

(ii) There is reason to believe that—
(A) The subject of the investigation

or proceeding is not aware of its pend-
ency, and

(B) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement pro-
ceedings.

(3) Informant records maintained by
a criminal law enforcement component
of DOT under an informant’s name or
personal identifier, if requested by a
third party according to the inform-
ant’s name or personal identifier, un-
less the informant’s status as an in-
formant has been officially confirmed.

§ 7.12 Administration of subpart.

Authority to administer this subpart
and to issue determinations with re-
spect to initial requests is delegated as
follows:

(a) To the General Counsel for the
records of the Office of the Secretary
other than the Office of Inspector Gen-
eral.

(b) To the Inspector General for
records of the Office of Inspector Gen-
eral.

(c) To the Administrator of each DOT
component, who may redelegate to of-
ficers of that administration the au-
thority to administer this part in con-
nection with defined groups of records.
However, each Administrator may re-
delegate the duties under subpart D of
this part to consider appeals of initial
denials of requests for records only to
his or her deputy or to not more than
one other officer who reports directly
to the Administrator and who is lo-
cated at the headquarters of that DOT
component.

§ 7.13 Records available.

(a) Policy. It is DOT policy to make
its records available to the public to
the greatest extent possible, in keeping
with the spirit of FOIA. This includes
providing reasonably segregable infor-
mation from documents that contain
information that may be withheld.

(b) Statutory disclosure requirement.
FOIA requires that DOT, on a request
from a member of the public submitted
in accordance with this subpart, make
requested records available for inspec-
tion and copying.

(c) Statutory exemptions. Exempted
from FOIA’s statutory disclosure re-
quirement are matters that are:

(1)(i) Specifically authorized under
criteria established by Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy, and

(ii) In fact properly classified pursu-
ant to such Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy;

(3) Specifically exempted from man-
datory disclosure by statute (other
than the Privacy Act or the Govern-
ment in the Sunshine Act), provided
that such statute—

(i) Requires that the matters be with-
held from the public in such a manner
as to leave not any discretion on the
issue, or

(ii) Establishes particular criteria for
withholding or refers to particular cri-
teria for withholding or refers to par-
ticular types of matters to be withheld;
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(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memorandums or letters that would
not be available by law to a party
other than an agency in litigation with
the agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation—

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings,

(ii) Would deprive a person of a right
to a fair or an impartial adjudication,

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy,

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, Tribal,
or foreign agency or authority or any
private institution that furnished in-
formation on a confidential basis, and,
in the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source,

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law, or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(d) Deleted information. The amount of
information deleted from frequently-
requested electronic records that are
available in a public reading room will
be indicated on the released portion of
the record, unless doing so would harm
an interest protected by the exemption
concerned. If technically feasible, the
amount of information deleted will be
indicated at the place in the record
where the deletion is made.

§ 7.14 Requests for records.
(a) Each person desiring access to or

a copy of a record covered by this sub-
part shall comply with the following
provisions:

(1) A written request must be made
for the record.

(2) Such request should indicate that
it is being made under FOIA.

(3) The envelope in which a mailed
request is sent should be prominently
marked: ‘‘FOIA.’’

(4) The request should be addressed
to the appropriate office as set forth in
§ 7.15.

(5) The request should state the for-
mat (e.g., paper, microfiche, computer
diskette, etc.) in which the information
is sought, if the requestor has a pref-
erence.

(b) If the requirements of paragraph
(a) of this section are not met, treat-
ment of the request will be at the dis-
cretion of the agency. The twenty-day
limit for responding to requests, de-
scribed in § 7.31, will not start to run
until the request has been identified, or
would have been identified with the ex-
ercise of due diligence, by an employee
of DOT as a request pursuant to FOIA
and has been received by the office to
which it should have been originally
sent.

(c) Form of requests. (1) Each request
should describe the particular record to
the fullest extent possible. The request
should describe the subject matter of
the record, and, if known, indicate the
date when it was made, the place where
it was made, and the person or office
that made it. If the description does
not enable the office handling the re-
quest to identify or locate the record
sought, that office will notify the re-
questor and, to the extent possible, in-
dicate the additional data required.

(2) Each request shall—
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(i) Specify the fee category (commer-
cial use, news media, educational insti-
tution, noncommercial scientific insti-
tution, or other) in which the requestor
claims the request to fall and the basis
of this claim (see subpart F of this part
for fees and fee waiver requirements),

(ii) State the maximum amount of
fees that the requestor is willing to pay
or include a request for a fee waiver,
and

(iii) A request seeking a fee waiver
shall, to the extent possible, address
why the requestor believes that the cri-
teria for fee waivers set out in § 7.44(f)
are met.

(3) Requesters are advised that the
time for responding to requests set
forth in subpart E will not begin to
run—

(i) If a requestor has not sufficiently
identified the fee category applicable
to the request,

(ii) If a requestor has not stated a
willingness to pay fees as high as an-
ticipated by DOT,

(iii) If a fee waiver request is denied
and the requestor has not included an
alternative statement of willingness to
pay fees as high as anticipated by DOT,
or

(iv) If a fee waiver request does not
address fee waiver criteria.

(d) Creation of records. A request may
seek only records that are in existence
at the time the request is received. A
request may not seek records that
come into existence after the date on
which it is received and may not re-
quire that new records be created in re-
sponse to the request by, for example,
combining or compiling selected items
from manual files, preparing a new
computer program, or calculating pro-
portions, percentages, frequency dis-
tributions, trends, or comparisons. In
those instances where DOT determines
that creating a new record will be less
burdensome than disclosing large vol-
umes of unassembled material, DOT
may, in its discretion, agree to cre-
ation of a new record as an alternative
to disclosing existing records. Records
will be provided in the form or format
sought by the requestor if the record is
readily reproducible in the requested
format.

(e) Search for records. (1) Each record
made available under this subpart will

be made available for inspection and
copying during regular business hours
at the place where it is located, or
photocopying may be arranged with
the copied materials being mailed to
the requestor upon payment of the ap-
propriate fee. Original records ordi-
narily will be copied except in this in-
stance where, in DOT’s judgment,
copying would endanger the quality of
the original or raise the reasonable
possibility of irreparable harm to the
record. In these instances, copying of
the original would not be in the public
interest. In any event, original records
will not be released from DOT custody.
Original records, regardless of format,
may be returned to agency service
upon provision of a copy of the record
to the requestor, or, in the case of a de-
nial, upon creation and retention of a
copy of the original for purposes of
FOIA processing.

(2) DOT will make a reasonable effort
to search for requested records in elec-
tronic form or format, unless doing so
would significantly interfere with oper-
ation of the affected automated infor-
mation system.

(f) If a requested record is known not
to exist in the files of the agency, or to
have been destroyed or otherwise dis-
posed of, the requestor will be so noti-
fied.

(g) Fees will be determined in accord-
ance with subpart F of this part.

(h) Notwithstanding paragraphs (a)
through (g) of this section, informa-
tional material, such as news releases,
pamphlets, and other materials of that
nature that are ordinarily made avail-
able to the public as a part of any in-
formation program of the Government
will be available upon oral or written
request. A fee will be not be charged
for individual copies of that material
so long as the material is in supply. In
addition DOT will continue to respond,
without charge, to routine oral or writ-
ten inquiries that do not involve the
furnishing of records.

§ 7.15 Contacts for records requested
under the FOIA.

Each person desiring a record under
this subpart should submit a request in
writing (via paper, facsimile, or elec-
tronic mail) to the DOT component
where the records are located:
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(a) FOIA Offices at 400 7th Street,
S.W., Washington, DC 20590:

(1) Office of the Secretary of Trans-
portation, Room 5432.

(2) Federal Highway Administration,
Room 4428.

(3) National Highway Traffic Safety
Administration, Room 5221.

(4) Federal Transit Administration,
Room 9400.

(5) Maritime Administration, Room
7221.

(6) Research and Special Programs
Administration, Room 8419.

(7) Bureau of Transportation Statis-
tics, Room 3430.

(8) Office of Inspector General, Room
9210.

(b) Federal Aviation Administration,
800 Independence Avenue, S.W., Room
906A, Washington, DC 20591.

(c) United States Coast Guard, 2100
2nd Street, S.W., Room 6106, Wash-
ington, DC 20593–0001.

(d) Director, Office of Finance, Saint
Lawrence Seaway Development Cor-
poration, 180 Andrews Street, P.O. Box
520, Massena, New York 13662–0520.

(e) Federal Railroad Administration,
1120 Vermont Avenue NW, 7th Floor,
Washington, DC. (Mailing address: 400
Seventh St., SW, Washington, DC
20590.)

(f) Certain DOT components also
maintain FOIA contacts at regional of-
fices and at the offices of the Com-
mandant and District Commanders of
the United States Coast Guard. Addi-
tional information on the location of
these offices can be obtained through
the FOIA contact offices listed in this
section.

(g) If the person making the request
does not know where in DOT the record
is located, he or she may make an in-
quiry to the Chief, FOIA Division, Of-
fice of the General Counsel (voice:
202.366.4542; facsimile: 202.366.8536).

(h) Requests for records under this
part, and Freedom of Information Act
inquiries generally, may be made by
accessing the DOT Home Page on the
Internet (www.dot.gov) and clicking on
the Freedom of Information Act link
(www.dot.gov/foia).

§ 7.16 Requests for records of concern
to more than one government orga-
nization.

(a) If the release of a record covered
by this subpart would be of concern to
both DOT and another Federal agency,
the determination as to release will be
made by DOT only after consultation
with the other interested agency.

(b) If the release of the record cov-
ered by this subpart would be of con-
cern to both DOT and a State, local, or
Tribal government, a territory or pos-
session of the United States, or a for-
eign government, the determination as
to release will be made by DOT only
after consultation with the interested
government.

(c) Alternatively, DOT may refer the
request (or relevant portion thereof)
for decision by a Federal agency that
originated or is substantially con-
cerned with the records, but only if
that agency is subject to FOIA. Such
referrals will be made expeditiously
and the requestor notified in writing
that a referral has been made.

§ 7.17 Consultation with submitters of
commercial and financial informa-
tion.

(a) If a request is received for infor-
mation that has been designated by the
submitter as confidential commercial
information, or which DOT has some
other reason to believe may contain in-
formation of the type described in
§ 7.13(c)(4), the submitter of such infor-
mation will, except as is provided in
paragraphs (c) and (d) of this section,
be notified expeditiously and asked to
submit any written objections to re-
lease. At the same time, the requestor
will be notified that notice and an op-
portunity to comment are being pro-
vided to the submitter. The submitter
will, to the extent permitted by law, be
afforded a reasonable period of time
within which to provide a detailed
statement of any such objections. The
submitter’s statement shall specify all
grounds for withholding any of the in-
formation. The burden shall be on the
submitter to identify all information
for which exempt treatment is sought
and to persuade the agency that the in-
formation should not be disclosed.

(b) The responsible DOT component
will, to the extent permitted by law,

VerDate 11<MAY>2000 09:04 Oct 13, 2000 Jkt 190195 PO 00000 Frm 00070 Fmt 8010 Sfmt 8010 Y:\SGML\190195T.XXX pfrm03 PsN: 190195T



71

Office of the Secretary of Transportation § 7.21

consider carefully a submitter’s objec-
tions and specific grounds for non-
disclosure prior to determining wheth-
er to disclose business information.
Whenever a decision is made to dis-
close such information over the objec-
tion of a submitter, the office respon-
sible for the decision will forward to
the submitter a written notice of in-
tent to disclose that will, to the extent
permitted by law, be forwarded to the
submitter a reasonable number of days
prior to the specified date upon which
disclosure is intended. At the same
time the submitter is notified, the re-
questor will be notified of the decision
to disclose information. The written
notice will include:

(1) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not accepted;

(2) A description of the business in-
formation to be disclosed; and

(3) A specific disclosure date.
(c) The notice requirements of this

section will not apply if:
(1) The office responsible for the deci-

sion determines that the information
should not be disclosed;

(2) The information lawfully has been
published or otherwise made available
to the public; or

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552).

(d) The procedures established in this
section will not apply in the case of:

(1) Business information submitted
to the National Highway Traffic Safety
Administration and addressed in 49
CFR Part 512.

(2) Information contained in a docu-
ment to be filed or in oral testimony
that is sought to be withheld pursuant
to Rule 39 of the Rules of Practice in
Aviation Economic Proceedings (14
CFR 302.39).

(e) Whenever a requestor brings suit
seeking to compel disclosure of con-
fidential commercial information, the
responsible DOT component will
promptly notify the submitter.

Subpart D—Procedures for Ap-
pealing Decisions Not to Dis-
close Records and/or Waive
Fees

§ 7.21 General.
(a) Each officer or employee of DOT

who, upon a request by a member of
the public for a record under this part,
makes a determination that the record
is not to be disclosed, either because it
is subject to an exemption or not in
DOT’s custody and control, will give a
written statement of the reasons for
that determination to the person mak-
ing the request; and indicate the names
and titles or positions of each person
responsible for the initial determina-
tion not to comply with such request,
and the availability of an appeal within
DOT. The denial letter will include an
estimate of the volume of records or in-
formation withheld, in number of pages
or in some other reasonable form of es-
timation. This estimate does not need
to be provided if the volume is other-
wise indicated through deletions on
records disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption. Records disclosed in part will
be marked or annotated to show both
the amount and the location of the in-
formation deleted whenever prac-
ticable.

(b) When a request for a waiver of
fees pursuant to § 7.44 has been denied
in whole or in part, the requestor may
appeal the denial.

(c) Any person to whom a record has
not been made available within the
time limits established by § 7.31 and
any person who has been given a deter-
mination pursuant to paragraph (a) of
this section that a record will not be
disclosed may appeal to the responsible
DOT official. Any person who has not
received an initial determination on
his or her request within the time lim-
its established by § 7.31 can seek imme-
diate judicial review, which may be
sought without the need first to submit
an administrative appeal. Judicial re-
view may be sought in the United
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