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(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Assistant Director for Per-
sonnel and EEO shall be responsible for
coordinating implementation of this
section. Complaints may be sent to the
Assistant Director for Personnel and
EEO, Office of Personnel Management,
Room 1479, 1900 E St., NW., Wash-
ington, DC 20415.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), is not readily ac-
cessible to and usable by individuals
with handicaps.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §723.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.
(J) The head of the agency shall no-
tify the complainant of the results of

5 CFR Ch. | (1-1-00 Edition)

the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

() The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[53 FR 25880 and 25885, July 8, 1988, as amend-
ed at 53 FR 25880, July 8, 1988]
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Subpart A—Scope

§731.101 Purpose.

The purpose of this part is to estab-
lish criteria and procedures for making
determinations of suitability for em-
ployment in positions in the competi-
tive service and for career appoint-
ments in the Senior Executive Service
(hereinafter in this part, ‘““‘competitive
service’’) pursuant to 5 U.S.C. 3301 and
E.O. 10577. Section 3301 of title 5,
United States Code, directs consider-
ation of ‘“age, health, character,
knowledge, and ability for the employ-
ment sought.”” E.O. 10577 directs OPM
to examine ‘“‘suitability’” for competi-
tive Federal employment. This part
concerns only determinations of ‘‘suit-
ability” based on an individual’s char-
acter or conduct that may impact the
efficiency of the service by jeopard-
izing an agency’s accomplishment of
its duties or responsibilities, or by
interfering with or preventing effective
service in the position applied for or
employed in, and determinations that
there is a statutory or regulatory bar
to employment. Determinations made
under this part are distinct from deter-
minations of eligibility for assignment
to, or retention in, sensitive national
security positions made under E.O.
10450 or similar authorities.

§731.102 Implementation.

(@) An investigation conducted for
the purpose of determining suitability
under this part may not be used for any
other purpose except as provided in a
Privacy Act system of records notice
published by the agency conducting the
investigation.

(b) Policies, procedures, criteria, and
guidance for the implementation of
this part shall be set forth in issuances
of the Federal Personnel Manual Sys-
tem or other appropriate instruments.
Agencies exercising authority under
this part by delegation from OPM shall
conform to such policies, procedures,
criteria, and guidance.
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§731.103 Delegation to agencies.

(a) Direct Hires. The head of each
agency is delegated authority for adju-
dicating suitability under this part for
applicants filing directly with the
agency outside a civil service register.

(b) OPM may in its discretion dele-
gate to the heads of agencies authority
for adjudicating suitability in other
cases involving applicants and eligibles
for, and appointees to, competitive
service positions in the agency.

(c) Paragraphs (a) and (b) of this sec-
tion notwithstanding, OPM may exer-
cise its jurisdiction under this part in
any case when deemed necessary.

(d) Any applicant, eligible, or ap-
pointee who is found unsuitable by any
agency having delegated authority
from OPM under this part for any rea-
son named in §731.202 may appeal to
the Merit Systems Protection Board
under the Board’s regulations.

Subpart B—Suitability
Determinations

§731.201 Standard.

Subject to subpart C of this part,
OPM may deny an applicant examina-
tion, deny an eligible appointment, and
direct an agency to remove an ap-
pointee or employee when OPM deter-
mines the action will promote the effi-
ciency of the service.

§731.202 Criteria.

(@) General. In determining whether
its action will promote the efficiency
of the service, OPM or an agency to
which OPM has delegated authority
under §731.103 of this chapter, shall
make its determination on the basis of:

(1) Whether the conduct of the indi-
vidual may reasonably be expected to
interfere with, or prevent, efficient
service in the position applied for or
employed in; or

(2) Whether the conduct of the indi-
vidual may reasonably be expected to
interfere with, or prevent, effective ac-
complishment by the employing agen-
cy of its duties or responsibilities; or

(3) Whether a statutory or regulatory
bar prevents the lawful employment of
the individual in the position in ques-
tion.
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(b) Specific factors. When making a de-
termination under paragraph (a) of this
section, any of the following reasons
may be considered a basis for finding
an individual unsuitable:

(1) Misconduct or negligence in prior
employment which would have a bear-
ing on efficient service in the position
in question, or would interfere with or
prevent effective accomplishment by
the employing agency of its duties and
responsibilities;

(2) Criminal or dishonest conduct re-
lated to the duties to be assigned to
the applicant or appointee, or to that
person’s service in the position or the
service of other employees;

(3) Intentional false statement or de-
ception or fraud in examination or ap-
pointment;

(4) Refusal to furnish testimony as
required by §5.4 of this chapter;

(5) Alcohol abuse of a nature and du-
ration which suggests that the appli-
cant or appointee would be prevented
from performing the duties of the posi-
tion in question, or would constitute a
direct threat to the property or safety
of others;

(6) Illegal use of narcotics, drugs, or
other controlled substances, without
evidence of substantial rehabilitation;

(7) Knowing and willful engagement
in acts or activities designed to over-
throw the U.S. Government by force;

(8) Any statutory or regulatory bar
which prevents the lawful employment
of the person involved in the position
in question.

(c) Additional considerations. In mak-
ing a determination under paragraphs
(a) and (b) of this section, OPM and
agencies shall consider the following
additional factors to the extent that
they deem these factors pertinent to
the individual case:

(1) The kind of position for which the
person is applying or in which the per-
son is employed, including the degree
of public trust or risk in the position;

(2) The nature and seriousness of the
conduct;

(3) The circumstances surrounding
the conduct;

(4) The recency of the conduct;

(5) The age of the person involved at
the time of the conduct;

(6) Contributing societal conditions;
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(7) The absence or presence of reha-
bilitation or efforts toward rehabilita-
tion.

Subpart C—Suitability Rating
Actions

§731.301 Jurisdiction.

(a) Appointments subject to investiga-
tion. (1) In order to establish an ap-
pointee’s suitability for employment in
the competitive service, every appoint-
ment to a position in the competitive
service is subject to investigation by
OPM, except:

(i) Promotion;

(ii) Demotion;

(iii) Reassignment;

(iv) Conversion from career-condi-
tional to career tenure;

(v) Appointment, or conversion to an
appointment, made by an agency of an
employee of that agency who has been
serving continuously with that agency
for at least one year in one or more po-
sitions under an appointment subject
to investigation; and

(vi) Transfer, provided the one-year,
subject-to-investigation period applied
to the previous appointment has ex-
pired.

(2) Appointments are subject to in-
vestigation to continue OPM’s jurisdic-
tion to investigate the suitability of an
applicant after appointment and to au-
thorize OPM to require removal when
it finds the appointee is unsuitable for
Federal employment. The subject-to-
investigation condition may not be
construed as requiring an employee to
serve a new probationary or trial pe-
riod or as extending the probationary
or trial period of an employee.

(b) Duration of condition. The subject-
to-investigation condition expires
automatically at the end of one year
after the effective date of appointment,
except in a case involving intentional
false statement or deception or fraud
in examination or appointment, or re-
fusal to furnish testimony.

§731.302 Risk designation and inves-
tigative requirements.

(a) Risk designation. Agency heads
shall designate every competitive serv-
ice position within the agency at either
a High, Moderate, or Low risk level as
determined by the position’s potential
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for adverse impact to the efficiency of
the service.

(b) Investigative requirements. Persons
receiving an appointment made subject
to investigation shall undergo a back-
ground investigation, the scope and
coverage of which shall be determined
by OPM in accordance with the level of
risk determined by the agency.

(c) Suitability reinvestigations. (1)
Every incumbent of a competitive serv-
ice position:

(i) Designated High Risk under para-
graph (a) of this section, or

(ii) That is a law enforcement or pub-
lic safety position designated Moderate
Risk under paragraph (a) of this sec-
tion, shall be subject to a periodic re-
investigation of a scope established by
OPM 5 years after placement, and at
least once each succeeding 5 years.

(2) Periodic reinvestigations required
by paragraph (c)(1) of this section may
be adjudicated by the employing agen-
cy according to the procedures in this
part, if applicable.

§731.303 Actions by OPM and other
agencies.

(a) For a period of one year after the
effective date of an appointment sub-
ject to investigation under §731.301,
OPM may instruct an agency to re-
move an appointee when it finds that
the appointee is unsuitable for any of
the reasons cited in §731.202.

(b) Thereafter, OPM may require the
removal of an employee on the basis of
either intentional false statement or
deception or fraud in examination or
appointment; or refusal to furnish tes-
timony; or statutory or regulatory bar.

(c) An action to remove an appointee
or employee taken pursuant to an in-
struction by OPM is not an action
under part 752, or §§315.804 through
315.806 of part 315, of this chapter.

(d) When OPM instructs an agency to
remove an appointee or employee
under this part it shall notify the agen-
cy and the appointee or employee of its
decision in writing.

(e) Before OPM, or any agency having
delegated authority from OPM under
this part, shall take a final suitability
action against an applicant, eligible,
appointee, or employee under this part,
the person against whom the action is
proposed shall be given notice of the
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proposed action (including the avail-
ability for review, upon request, of the
materials relied upon), an opportunity
to answer, notice of the final decision
on the action, and notice of rights of
appeal, if any, all in accordance with
this part.

§731.304 Debarment.

(a) When OPM finds a person unsuit-
able for any reason named in §731.202,
OPM, in its discretion, may deny that
person examination for and appoint-
ment to a competitive position for a
period of not more than 3 years from
the date of determination of
unsuitability.

(b) On expiration of a period of debar-
ment, a person who has been debarred
may not be appointed to any position
in the competitive service until OPM
has redetermined that person’s suit-
ability for appointment.

Subpart D—Suitability Actions

§731.401 Scope.

(a) Coverage. This subpart sets forth
the procedures to be followed when
OPM, acting under authority of this
part, proposes to take or to instruct an
agency to take, a final suitability in-
eligibility action, including removal,
against an applicant or eligible for ap-
pointment in, or an appointee or em-
ployee in, the competitive service. This
subpart does not apply to an action
taken by an agency to which OPM has
delegated authority under §731.103.

(b) Definition. In this subpart, days
means calendar days.

§731.402 Notice of proposed action.

(a) OPM shall notify the applicant,
eligible, appointee, or employee (here-
inafter, the ‘“‘respondent”) in writing of
the proposed action and of the charges
against the respondent. The notice
shall state the reasons, specifically and
in detail, for the proposed action. The
notice shall also state that the re-
spondent has the right to answer this
notice in writing. If the respondent is
an employee the notice shall further
state that the employee may also make
an oral answer, as specified in
§731.403(a). The notice shall further in-
form the respondent of the time limits
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for answer as well as the address to
which such answer should be made.

(b) OPM shall send a copy of this no-
tice to the agency, if any, that is in-
volved. The notice shall be served upon
the respondent by being mailed to the
respondent’s last known residence or
duty station no less than 30 days prior
to the effective date of the proposed
adverse action. If the respondent is em-
ployed in the competitive service on
the date the notice is served, the re-
spondent shall be entitled to be re-
tained in pay status during the notice
period.

§731.403 Answer.

(a) Respondent’s answer. A respondent
may answer the charges in writing and
furnish affidavits in support of the re-
sponse. A respondent who is an em-
ployee may answer orally. The re-
spondent may be represented by a rep-
resentative of the respondent’s choice,
and such representative shall be des-
ignated in writing to OPM. To be time-
ly, a written answer shall be made to
OPM no more than 30 days after the
date of the notice of proposed action.
In the event that an employee requests
to make an oral answer, OPM shall de-
termine the time and place thereof.
OPM shall consider any answer that
the respondent makes in reaching a de-
cision.

(b) Agency’s answer. In actions pro-
posed by OPM under 5 CFR 5.3, the
agency may also answer the notice of
proposed action. The time limit for fil-
ing an answer is 30 days from the date
of the notice. OPM shall consider any
answer that the agency makes in
reaching a decision.

§731.404 Decision.

OPM shall notify the respondent and
the agency of the decision. The deci-
sion shall be in writing, be dated, and
inform the respondent of the reasons
for the decision. Removal of appointees
or employees will be effective 30 days
following the date of the decision. The
respondent shall also be informed that
an adverse decision can be appealed in
accordance with subpart E of this part.
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Subpart E—Appeal to the Merit
Systems Protection Board

§731.501 Appeal to the Merit Systems
Protection Board.

(a) An individual who has been found
unsuitable for employment may appeal
the decision to the Merit Systems Pro-
tection Board (the Board). An em-
ployee or appointee who appeals a re-
moval directed by OPM shall notify the
employing agency of the appeal at the
time it is filed.

(b) Appeal Procedures. The proce-
dures for filing an appeal with the
Board are found at part 1201 of Title 5,
Code of Federal Regulations.

(c) Pay Status Pending Appeal. When
an employee or appointee whom OPM
has determined to be unsuitable files
an appeal to the Board, the employing
agency may either suspend the em-
ployee or appointee on the day fol-
lowing the date on which the removal
was to have been effected pending adju-
dication of the appeal, or retain the
employee or appointee in an active
duty status for the period, in which
event the agency shall so notify the
employee or appointee. Part 752 of this
chapter does not apply to the suspen-
sion.

[59 FR 47527, Sept. 16, 1994]

Subpart F—Reemployment
Eligibility
§731.601 Reemployment eligibility of
certain former Federal employees.

(a) Request for suitability determina-
tion. When an employee has been re-
moved by an agency on charges (other
than security or loyalty) or has re-
signed on learning the agency planned
to prefer charges, or while charges
were pending, the former employee
may request OPM to determine his or
her suitability for further employment
in the competitive service. OPM shall
consider the request only if the former
employee:

(1) Has completed any required pro-
bationary period,;

(2) Has basic eligibility for reinstate-
ment; and

(3) Includes a sworn statement with
the request which sets forth fully and
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in detail the facts surrounding the re-
moval or resignation.

(b) Action by OPM. (1) OPM, after ap-
propriate consideration, including any
investigation OPM deems necessary,
shall inform the former employee of
his or her current suitability for em-
ployment in the competitive service.

(2) If the former employee is found
unsuitable and has had an opportunity
to comment on the reasons for this
finding, or has furnished comments to
OPM, then OPM may cancel his or her
reinstatement eligibility if that eligi-
bility was obtained through fraud. In
addition, OPM may prescribe a period
of debarment from the competitive
service not to exceed 3 years from the
date of determination of unsuitability.

Subpart G—Savings Provision

§731.701 Savings provision.

No provision of these regulations
shall be applied in such a way as to af-
fect any administrative proceeding
pending at the effective date of such
provision. An administrative pro-
ceeding is deemed to be pending from
the date of the ‘“‘notice of proposed ac-
tion”’ described in §731.303 of this part.

PART 732—NATIONAL SECURITY
POSITIONS

Subpart A—Scope

Sec.
732.101 Purpose.
732.102 Definition and applicability.

Subpart B—Designation and Investigative
Requirements

732.201 Sensitivity level designations and
investigative requirements.

732.202 Waivers and exceptions to investiga-
tive requirements.

732.203 Periodic reinvestigation
ments.

require-

Subpart C—Due Process and Reporting

732.301 Due process.
732.302 Reporting to OPM.
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732.401 Reemployment eligibility of certain
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AUTHORITY: 5 U.S.C. 3301, 3302, 7312; 50
U.S.C. 403; E.O. 10450, 3 CFR, 1949-1953 Comp.,
p. 936.

SOURCE: 56 FR 18654, Apr. 23, 1991, unless
otherwise noted.

Subpart A—Scope

§732.101 Purpose.

This part sets forth certain require-
ments and procedures which each agen-
cy shall observe for determining na-
tional security positions pursuant to
Executive Order 10450—Security Re-
quirements for Government Employ-
ment (April 27, 1953), 18 FR 2489, 3 CFR
1949-1953 Comp., p. 936, as amended.

§732.102

(a) For purposes of this part, the
term ‘“‘national security position” in-
cludes: (1) Those positions that involve
activities of the Government that are
concerned with the protection of the
nation from foreign aggression or espi-
onage, including development of de-
fense plans or policies, intelligence or
counterintelligence activities, and re-
lated activities concerned with the
preservation of the military strength
of the United States; and (2) positions
that require regular use of, or access
to, classified information. Procedures
and guidance provided in FPM chapter
732 and related issuances apply.

(b) The requirements of this part
apply to competitive service positions,
and to Senior Executive Service posi-
tions filled by career appointment,
within the Executive Branch, and agen-
cies may apply them to excepted serv-
ice positions within the Executive
Branch.

Definition and applicability.

Subpart B—Designation and
Investigative Requirements

§732.201 Sensitivity level designations
and investigative requirements.

(a) For purposes of this part, the
head of each agency shall designate, or
cause to be designated, any position
within the department or agency the
occupant of which could bring about,
by virtue of the nature of the position,
a material adverse effect on the na-
tional security as a sensitive position
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