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SUBCHAPTER A—ORGANIZATION AND PROCEDURES

PART 2600—ORGANIZATION AND
FUNCTIONS OF THE OFFICE OF
GOVERNMENT ETHICS

Sec.
2600.101 Statement of the history and pur-

pose of the Office of Government Ethics.
2600.102 Office of Government Ethics ad-

dress.
2600.103 Office of Government Ethics divi-

sions; functions.

AUTHORITY: 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978); E.O. 12674, 54 FR 15159,
3 CFR, 1989 Comp., p. 215, as modified by E.O.
12731, 55 FR 42547, 3 CFR, 1990 Comp., p. 306.

SOURCE: 55 FR 39589, Sept. 28, 1990, unless
otherwise noted.

§ 2600.101 Statement of the history and
purpose of the Office of Govern-
ment Ethics.

The U.S. Office of Government Ethics
(OGE) is an executive branch agency
which is responsible for overseeing and
providing guidance on Government eth-
ics for the executive branch, including
the ethics programs of executive de-
partments and agencies. OGE was cre-
ated by the Ethics in Government Act
(‘‘the Act’’) of 1978, Public Law No. 95–
521, as amended. OGE was originally
part of the Office of Personnel Manage-
ment (OPM). Public Law No. 100–598 of
November 3, 1988, provided for OGE’s
separate agency status, effective Octo-
ber 1, 1989. The Act created OGE to pro-
vide overall direction for executive
branch policies designed to prevent
conflicts of interest and to help insure
high ethical standards on the part of
agency officers and employees. Pursu-
ant to the Ethics Reform Act of 1989
(Public Law No. 101–194), as revised by
the technical amendments of May 4,
1990 (Public Law No. 101–280), OGE is
the ‘‘supervising ethics office’’ for the
executive branch for various purposes,
including public and confidential finan-
cial disclosure reporting by executive
agency officials. OGE also has various
Government ethics guidance respon-
sibilities under Executive Order 12674
of April 12, 1989, ‘‘Principles of Ethical
Conduct for Government Officers and
Employees’’ (3 CFR 1989 Compilation,
pp. 215–218).

§ 2600.102 Office of Government Ethics
address.

The Office of Government Ethics is
located at suite 500, 1201 New York Av-
enue NW., Washington, DC 20005–3917.
OGE has no regional offices.

§ 2600.103 Office of Government Ethics
divisions; functions.

(a) The Office of Government Ethics
is divided into the following offices:

(1) The Office of the Director;
(2) The Office of the General Counsel;
(3) The Office of Monitoring and

Compliance;
(4) The Office of Education; and
(5) The Office of Administration.
(b) The Office of the Director. The Di-

rector of the Office of Government Eth-
ics is appointed by the President and
confirmed by the Senate. The respon-
sibilities of the OGE Director include:
Advising the White House and execu-
tive branch Presidential appointees on
Government ethics matters; maintain-
ing ethics liaison with and providing
guidance on ethics to executive branch
departments and agencies; providing
ethics liaison to the Congress; respond-
ing to public and press inquiries on
ethics; and overseeing and coordinating
all OGE rules, regulations, formal advi-
sory opinions and major policy deci-
sions. The OGE Deputy Director is also
attached to this office and assists the
Director in carrying out OGE’s respon-
sibilities, including serving as Acting
Director in the absence of the Director.

(c) The Office of the General Counsel.
The responsibilities of the OGE Office
of the General Counsel include: Devel-
oping regulations and approving execu-
tive agency implementation under con-
flict of interest laws, administrative
standards of conduct, post-Government
employment restrictions, and public
and confidential financial disclosure
reporting; initiating executive branch
administrative ethics corrective ac-
tions; reviewing public financial disclo-
sure statements of advice-and-consent
Presidential executive branch nomi-
nees, to identify and resolve conflicts;
advising the OGE Director whether to
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approve and reviewing the ongoing ad-
ministration of executive branch Eth-
ics in Government Act qualified trusts;
issuing certificates of divestiture; pro-
viding informal ethics advisory opin-
ions/advice; participating in training
and public forums on ethics; moni-
toring and providing technical assist-
ance on legislative Government ethics
initiatives; making Freedom of Infor-
mation Act and Privacy Act deter-
minations for OGE; facilitating execu-
tive agency referrals of criminal con-
flict of interest violations to the De-
partment of Justice; and advising on
executive agency exemptions and des-
ignations under 18 U.S.C. 207 and 208.

(d) The Office of Monitoring and Com-
pliance. The responsibilities of the OGE
Office of Monitoring and Compliance
include: auditing the ethics programs
in executive branch departments and
agencies, regional offices and military
bases to insure compliance with ethics
regulations and requirements; moni-
toring compliance with ethics agree-
ments made by Presidential executive
branch appointees requiring Senate ad-
vice and consent, and reviewing their
annual and termination SF 278 finan-
cial disclosure reports, as well as as-
sisting in the review of their nominee
reports; reviewing executive agency
designations pursuant to 18 U.S.C. 207;
participating in training and public fo-
rums on ethics; and providing advice,
review and liaison to the executive
agencies on all ethics administrative
matters pursuant to a desk officer sys-
tem which the office operates.

(e) The Office of Education. The re-
sponsibilities of the OGE Office of Edu-
cation include: providing information
on and promoting understanding of
ethical standards through training
courses for executive agency ethics
practitioners and development of in-
structional materials, such as the Gov-
ernment Ethics Newsgram, handbooks
and videotapes; carrying out the man-
date of Executive Order 12674 to de-
velop and disseminate an ethics ref-
erence manual for executive branch
employees; coordinating on required
annual executive agency ethics train-
ing plans and annual agency ethics pro-
gram reports, including a yearly ethics
survey; and providing liaison with the
public and outside groups such as non-

profit and educational organizations,
as well as officials of state, local and
foreign governments to promote under-
standing of Government ethics.

(f) The Office of Administration. The
Office of Administration is responsible
for providing and coordinating essen-
tial administrative support services to
all OGE operating programs and divi-
sions. These intra-agency functions in-
clude: Personnel; payroll; fiscal re-
source management; facilities manage-
ment; procurement, records and prop-
erty management; publishing and dis-
tribution; printing; management infor-
mation systems support; library; per-
sonnel security; and funding manda-
tory overhead expenses necessary for
the operation of OGE.

PART 2602—EMPLOYEE RESPON-
SIBILITIES AND CONDUCT, AD-
DENDUM [RESERVED]

PART 2604—FREEDOM OF INFOR-
MATION ACT RULES AND SCHED-
ULE OF FEES FOR THE PRODUC-
TION OF PUBLIC FINANCIAL DIS-
CLOSURE REPORTS

Subpart A—General Provisions

Sec.
2604.101 Purpose.
2604.102 Applicability.
2604.103 Definitions.

Subpart B—FOIA Public Reading Room Fa-
cility and Web Site; Index Identifying
Information for the Public

2604.201 Public reading room facility and
Web site.

2604.202 Index identifying information for
the public.

Subpart C—Production and Disclosure of
Records Under FOIA

2604.301 Requests for records.
2604.302 Response to requests.
2604.303 Form and content of responses.
2604.304 Appeal of denials.
2604.305 Time limits.

Subpart D—Exemptions Under FOIA

2604.401 Policy.
2604.402 Business information.
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Subpart E—Schedule of Fees

2604.501 Fees to be charged—general.
2604.502 Fees to be charged—categories of

requesters.
2604.503 Limitations on charging fees.
2604.504 Miscellaneous fee provisions.

Subpart F—Annual OGE FOIA Report

2604.601 Electronic posting and submission
of annual OGE FOIA report.

2604.602 Contents of annual OGE FOIA re-
port.

Subpart G—Fees for the Reproduction and
Mailing of Public Financial Disclosure
Reports

2604.701 Policy.
2604.702 Charges.

AUTHORITY: 5 U.S.C. 552; 5 U.S.C. App. (Eth-
ics in Government Act of 1978); E.O. 12600, 52
FR 23781, 3 CFR, 1987 Comp., p. 235.

SOURCE: 60 FR 10007, Feb. 23, 1995, unless
otherwise noted.

Subpart A—General Provisions

§ 2604.101 Purpose.
This part contains the regulations of

the Office of Government Ethics (OGE)
implementing the Freedom of Informa-
tion Act (FOIA) and Executive Order
12600. It describes how any person may
obtain records from OGE under the
FOIA. It also implements section
105(b)(1) of the Ethics in Government
Act of 1978, as amended, which author-
izes an agency to charge reasonable
fees to cover the cost of reproduction
and mailing of public financial disclo-
sure reports requested by any person.

§ 2604.102 Applicability.
(a) General. The FOIA and this rule

apply to all OGE records. However, if
another law sets forth procedures for
the disclosure of specific types of
records, such as section 105 of the Eth-
ics in Government Act of 1978, 5 U.S.C.
appendix, OGE will process a request
for those records in accordance with
the procedures that apply to those spe-
cific records. See 5 CFR 2634.603 and
subpart G of this part. If there is any
record which is not required to be re-
leased under those provisions, OGE will
consider the request under the FOIA
and this rule, provided that the special
Ethics Act access procedures cited

must be complied with as to any record
within the scope thereof.

(b) The relationship between the FOIA
and the Privacy Act of 1974. The Privacy
Act of 1974, 5 U.S.C. 552a, applies to
records that are about individuals, but
only if the records are in a system of
records as defined in the Privacy Act.
Requests from individuals for records
about themselves which are contained
in an OGE system of records will be
processed under the provisions of the
Privacy Act as well as the FOIA. OGE
will not deny access by a first party to
a record under the FOIA or the Privacy
Act unless the record is not available
to that individual under both the Pri-
vacy Act and the FOIA.

(c) Records available through routine
distribution procedures. When the record
requested includes material published
and offered for sale (e.g., by the Super-
intendent of Documents, Government
Printing Office) or which is available
to the public through an established
distribution system (such as that of
the National Technical Information
Service of the Department of Com-
merce), OGE will explain how the
record may be obtained through those
channels. If the requester, after having
been advised of such alternative access,
asks for regular FOIA processing in-
stead, OGE will provide the record in
accordance with its usual FOIA proce-
dures under this part.

§ 2604.103 Definitions.
As used in this part,
Agency has the meaning given in 5

U.S.C. 551(1) and 5 U.S.C. 552(f).
Business information means trade se-

crets or other commercial or financial
information, provided to the Office by
a submitter, which arguably is pro-
tected from disclosure under Exemp-
tion 4 of the Freedom of Information
Act.

Business submitter means any person
who provides business information, di-
rectly or indirectly, to the Office and
who has a proprietary interest in the
information.

Commercial use means, when referring
to a request, that the request is from,
or on behalf of one who seeks informa-
tion for a use or purpose that furthers
the commercial, trade, or profit inter-
ests of the requester or of a person on
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whose behalf the request is made.
Whether a request is for a commercial
use depends on the purpose of the re-
quest and the use to which the records
will be put. When a request is from a
representative of the news media, a
purpose or use supporting the request-
er’s news dissemination function is not
a commercial use.

Direct costs means those expenditures
actually incurred in searching for and
duplicating (and, in the case of com-
mercial use requesters, reviewing)
records to respond to a FOIA request.
Direct costs include the salary of the
employee performing the work and the
cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space and heating or lighting of the fa-
cility in which the records are stored.

Duplication means the process of
making a copy of a record. Such copies
include paper copy, microform, audio-
visual materials, and magnetic tapes,
cards, and discs.

Educational institution means a pre-
school, elementary or secondary
school, institution of undergraduate or
graduate higher education, or institute
of professional or vocational education,
which operates a program of scholarly
research.

Freedom of Information Act or FOIA
means 5 U.S.C. 552.

General Counsel means the General
Counsel of the Office of Government
Ethics. The General Counsel may dele-
gate any of his responsibilities in han-
dling FOIA requests in this part to a
designee on OGE’s staff.

He, his and him include she, hers and
her.

Noncommercial scientific institution
means an institution that is not oper-
ated solely for purposes of furthering
its own or someone else’s business,
trade, or profit interests, and that is
operated for purposes of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry.

Office or OGE means the United
States Office of Government Ethics.

Person has the meaning given in 5
U.S.C. 551(2).

Records means any handwritten,
typed, or printed documents (such as
memoranda, books, brochures, studies,

writings, drafts, letters, transcripts,
and minutes) and documentary mate-
rial in other forms (such as electronic
documents, electronic mail, punch-
cards, magnetic tapes, cards or discs,
paper tapes, audio or video recordings,
maps, photographs, slides, microfilm
and motion pictures) that are either
created or obtained by the Office and
are under Office control. It does not in-
clude objects or articles such as exhib-
its, models, equipment, and duplication
machines or audiovisual processing
materials.

Representative of the news media
means a person actively gathering in-
formation for an entity organized and
operated to publish or broadcast news
to the public. News media entities in-
clude television and radio broadcasters,
publishers of periodicals who distribute
their products to the general public or
who make their products available for
purchase or subscription by the general
public, and entities that may dissemi-
nate news through other media, such
as electronic dissemination of text.
Freelance journalists will be consid-
ered as representatives of a news media
entity if they can show a solid basis for
expecting publication through such an
entity. A publication contract is such a
basis, and the requester’s past publica-
tion record may show such a basis.

Request means any request for
records made pursuant to 5 U.S.C.
552(a)(3).

Requester means any person who
makes a request for records to OGE.

Review means the process of initially,
or upon appeal (see § 2604.501(b)(3)), ex-
amining documents located in a re-
sponse to a request to determine
whether any portion of any document
is permitted to be withheld. It also in-
cludes processing documents for disclo-
sure, such as redacting portions which
may be withheld. Review does not in-
clude time spent resolving general
legal and policy issues regarding the
application of exemptions.

Search means the time spent looking
for material manually or by automated
means that is responsive to a request,
including page-by-page or line-by-line
identification of material within docu-
ments.
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Working days means calendar days,
excepting Saturdays, Sundays, and
legal public holidays.

[60 FR 10007, Feb. 23, 1995, as amended at 64
FR 28090, May 25, 1999]

Subpart B—FOIA Public Reading
Room Facility and Web Site;
Index Identifying Information
for the Public

§ 2604.201 Public reading room facility
and Web site.

(a)(1) Location of public reading room
facility. The Office of Government Eth-
ics maintains a public reading room fa-
cility at its offices located at 1201 New
York Avenue, NW., Suite 500, Wash-
ington, DC 20005–3917. Persons desiring
to utilize the reading room facility
should contact the Office, in writing or
by telephone at 202–208–8000 or FAX
202–208–8037, to arrange a time to in-
spect the materials available there.

(2) Web site. The records listed in
paragraph (b) of this section, which are
created on or after November 1, 1996, or
which OGE is otherwise able to make
electronically available (if feasible),
along with the OGE FOIA and Public
Records Guide and OGE’s annual FOIA
reports, are also available via OGE’s
Web site (Internet address: http://
www.usoge.gov).

(b) Records available. The Office of
Government Ethics public reading
room facility contains OGE records
which are required by 5 U.S.C. 552(a)(2)
to be made available for public inspec-
tion and copying, including:

(1) Any final opinions, as well as or-
ders, made in the adjudication of cases;

(2) Any statements of policy and in-
terpretation which have been adopted
by the agency and are not published in
the FEDERAL REGISTER;

(3) Any administrative staff manuals
and instructions to staff that affect a
member of the public, and which are
not exempt from disclosure under sec-
tion (b) of the FOIA;

(4) Copies of records created by OGE
that have been released to any person
under subpart C of this part which, be-
cause of the nature of their subject
matter, OGE determines have become
or are likely to become the subject of
subsequent requests for substantially

the same records, together with a gen-
eral index of such records; and

(5) Current indexes providing identi-
fying information for the public as to
any matter which was issued, adopted
or promulgated after July 4, 1967, and
is required by 5 U.S.C. 552(a)(2) to be
made available or published.

(c) Copying. The cost of copying in-
formation available in OGE’s public
reading room facility shall be imposed
on a requester in accordance with the
provisions of subpart E of this part.

(d) OGE may delete from the copies
of materials made available under this
section any identifying details nec-
essary to prevent a clearly unwar-
ranted invasion of personal privacy.
Any such deletions will be explained in
writing and the extent of such dele-
tions will be indicated on the portion
of the records that are made available
or published, unless the indication
would harm an interest protected by
the FOIA exemption pursuant to which
the deletions are made. If technically
feasible, the extent of any such dele-
tions will be indicated at the place in
the records where they are made.

[60 FR 10007, Feb. 23, 1995, as amended at 64
FR 28090, May 25, 1999]

§ 2604.202 Index identifying informa-
tion for the public.

(a) The Office of Government Ethics
will maintain and make available for
public inspection and copying a current
index of the materials available at its
public reading room facility which are
required to be indexed under 5 U.S.C.
552(a)(2).

(b) The Director of the Office of Gov-
ernment Ethics has determined that it
is unnecessary and impracticable to
publish quarterly or more frequently
and distribute (by sale or otherwise)
copies of each index and supplements
thereto, as provided in 5 U.S.C.
552(a)(2). The Office will provide copies
of such indexes upon request, at a cost
not to exceed the direct cost of duplica-
tion and mailing, if sending records by
other than ordinary mail.

[60 FR 10007, Feb. 23, 1995, as amended at 64
FR 28090, May 25, 1999]

VerDate 04<JAN>2000 11:40 Jan 13, 2000 Jkt 190008 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\190008T.XXX pfrm09 PsN: 190008T



469

Office of Government Ethics § 2604.302

Subpart C—Production and
Disclosure of Records Under FOIA

§ 2604.301 Requests for records.
(a) Addressing requests. Requests for

copies of records may be made in per-
son or by telephone, 202–208–8000, or
FAX, 202–208–8037, during normal busi-
ness hours at the Office of Government
Ethics, 1201 New York Avenue, NW.,
Suite 500, Washington, DC 20005–3917 or
by mail addressed to the General Coun-
sel of OGE. Although oral requests may
be honored, a requester generally will
be asked to submit his request under
the FOIA in writing. In the case of a
written request, the envelope con-
taining the request and the letter itself
should both clearly indicate that the
subject is a Freedom of Information
Act request.

(b) Description of records. Each re-
quest must reasonably describe the de-
sired records in sufficient detail to en-
able Office personnel to locate the
records with a reasonable amount of ef-
fort. A request for a specific category
of records will be regarded as fulfilling
this requirement if it enables respon-
sive records to be identified by a tech-
nique or process that is not unreason-
ably burdensome or disruptive of Office
operations.

(1) Wherever possible, a request
should include specific information
about each record sought, such as the
date, title or name, author, recipient,
and subject matter of the record.

(2) If the General Counsel determines
that a request does not reasonably de-
scribe the records sought, he will ei-
ther advise the requester what addi-
tional information is needed to locate
the record, or otherwise state why the
request is insufficient. The General
Counsel will also extend to the re-
quester an opportunity to confer with
Office personnel with the objective of
reformulating the request in a manner
which will meet the requirements of
this section.

(c) Agreement to pay fees. The filing of
a request under this subpart will be
deemed to constitute an agreement by
the requester to pay all applicable fees
charged under subpart E of this part,
up to $25.00, unless a waiver of fees is
sought. The request may also specify a
limit on the amount the requester is

willing to spend, or may indicate a
willingness to pay an amount greater
than $25.00, if applicable. In cases
where a requester has been notified
that actual or estimated fees may
amount to more than $25.00, the re-
quest will be deemed not to have been
received until the requester has agreed
to pay the anticipated total fee.

(d) Requests for records relating to cor-
rective actions. No record developed pur-
suant to the authority of 5 U.S.C. app.
(Ethics in Government Act of 1978, sec-
tion 402(f)(2)) concerning the investiga-
tion of an employee for a possible vio-
lation of any provision relating to a
conflict of interest shall be made avail-
able pursuant to this part unless the
request for such information identifies
the employee to whom the records re-
late and the subject matter of any al-
leged violation to which the records re-
late. Nothing in this subsection shall
affect the application of subpart D of
this part to any record so identified.

(e) Seeking expedited processing. (1) A
requester may seek expedited proc-
essing of a FOIA request if a compel-
ling need for the requested records can
be shown.

(2) ‘‘Compelling need’’ means:
(i) Circumstances in which failure to

obtain copies of the requested records
on an expedited basis could reasonably
be expected to pose an imminent threat
to the life or physical safety of an indi-
vidual; or

(ii) An urgency to inform the public
about an actual or alleged Federal Gov-
ernment activity, if the request is
made by a person primarily engaged in
disseminating information.

(3) A requester seeking expedited
processing should so indicate in the
initial request, and should state all the
facts supporting the need to obtain the
requested records quickly. The re-
quester must also certify in writing
that these facts are true and correct to
the best of the requester’s knowledge
and belief.

[60 FR 10007, Feb. 23, 1995, as amended at 64
FR 28090, May 25, 1999]

§ 2604.302 Response to requests.
(a) Response to initial request. The

General Counsel is authorized to grant
or deny any request for a record and to
determine appropriate fees.
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(b) Referral to, or consultation with,
another agency. When a requester seeks
access to records that originated in an-
other Government agency, OGE will
normally refer the request to the other
agency for response; alternatively,
OGE may consult with the other agen-
cy in the course of deciding itself
whether to grant or deny a request for
access to such records. If OGE refers
the request to another agency, it will
notify the requester of the referral. If
release of certain records may ad-
versely affect United States relations
with foreign governments, the Office
will usually consult with the Depart-
ment of State. A request for any
records classified by some other agency
will be referred to that agency for re-
sponse.

(c) Honoring form or format requests. In
making any record available to a re-
quester, OGE will provide the record in
the form or format requested, if the
record already exists or is readily re-
producible by OGE in that form or for-
mat. If a form or format request can-
not be honored, OGE will so inform the
requester and provide a copy of a non-
exempt record in its existing form or
format or another convenient form or
format which is readily reproducible.
OGE will not, however, generally de-
velop a completely new record (as op-
posed to providing a copy of an existing
record in a readily reproducible new
form or format, as requested) of infor-
mation in order to satisfy a request.

(d) Record cannot be located. If a re-
quested record cannot be located from
the information supplied, the General
Counsel will so notify the requester in
writing.

[60 FR 10007, Feb. 23, 1995, as amended at 64
FR 28090, May 25, 1999]

§ 2604.303 Form and content of re-
sponses.

(a) Form of notice granting a request.
After the General Counsel has made a
determination to grant a request in
whole or in part, the requester will be
notified in writing. The notice shall de-
scribe the manner in which the record
will be disclosed, whether by providing
a copy of the record with the response
or at a later date, or by making a copy
of the record available to the requester
for inspection at a reasonable time and

place. The procedure for such an in-
spection may not unreasonably disrupt
the operations of the Office. The re-
sponse letter will also inform the re-
quester in the response of any fees to
be charged in accordance with the pro-
visions of subpart E of this part.

(b) Form of notice denying a request.
When the General Counsel denies a re-
quest in whole or in part, he will so no-
tify the requester in writing. The re-
sponse will be signed by the General
Counsel and will include:

(1) The name and title or position of
the person making the denial;

(2) A brief statement of the reason or
reasons for the denial, including the
FOIA exemption or exemptions which
the General Counsel has relied upon in
denying the request;

(3) When only a portion of a docu-
ment is being withheld, the amount of
information deleted and the FOIA ex-
emption(s) justifying the deletion will
generally be indicated on the copy of
the released portion of the document.
If technically feasible, such indications
will appear at the place in the copy of
the document where any deletion is
made. If a document is withheld in its
entirety, an estimate of the volume of
the withheld material will generally be
given. However, neither an indication
of the amount of information deleted
nor an estimation of the volume of ma-
terial withheld will be included in a re-
sponse if doing so would harm an inter-
est protected by any of the FOIA ex-
emptions pursuant to which the dele-
tion or withholding is made; and

(4) A statement that the denial may
be appealed under § 2604.304 of this sub-
part, and a description of the require-
ments of that section.

[60 FR 10007, Feb. 23, 1995, as amended at 64
FR 28091, May 25, 1999]

§ 2604.304 Appeal of denials.
(a) Right of appeal. If a request has

been denied in whole or in part, the re-
quester may appeal the denial to the
Deputy Director of the Office of Gov-
ernment Ethics, 1201 New York Ave-
nue, NW., Suite 500, Washington, DC
20005–3917.

(b) Letter of appeal. The appeal must
be in writing and must be sent within
30 days of receipt of the denial letter.
An appeal should include a copy of the
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initial request, a copy of the letter de-
nying the request in whole or in part,
and a statement of the circumstances,
reasons or arguments advanced in sup-
port of disclosure of the request for the
record. Both the envelope and the let-
ter of appeal must be clearly marked
‘‘Freedom of Information Act Appeal.’’

(c) Action on appeal. The disposition
of an appeal will be in writing and will
constitute the final action of the Office
on a request. A decision affirming in
whole or in part the denial of a request
will include a brief statement of the
reason or reasons for affirmance, in-
cluding each FOIA exemption relied
on. If the denial of a request is reversed
in whole or in part on appeal, the re-
quest will be processed promptly in ac-
cordance with the decision on appeal.

(d) Judicial review. If the denial of the
request for records is upheld in whole
or in part, the Office will notify the
person making the request of his right
to seek judicial review under 5 U.S.C.
552(a)(4).

§ 2604.305 Time limits.
(a)(1) Initial request. Following re-

ceipt of a request for records, the Gen-
eral Counsel will determine whether to
comply with the request and will no-
tify the requester in writing of his de-
termination within 20 working days.

(2) Request for expedited processing.
When a request for expedited proc-
essing under § 2604.301(e) is received,
the General Counsel will respond with-
in ten calendar days from the date of
receipt of the request, stating whether
or not the request for expedited proc-
essing has been granted. If the request
for expedited processing is denied, any
appeal of that decision will be acted
upon expeditiously.

(b) Appeal. A written determination
on an appeal submitted in accordance
with § 2604.304 will be issued within 20
working days after receipt of the ap-
peal.

(c) Extension of time limits. The time
limits specified in either paragraph (a)
or (b) of this section may be extended
in unusual circumstances up to a total
of 10 working days, after written notice
to the requester setting forth the rea-
sons for the extension and the date on
which a determination is expected to
be made.

(d) For the purposes of paragraph (c)
of this section, unusual circumstances
means that there is a need to:

(1) Search for and collect records
from archives;

(2) Search for, collect, and appro-
priately examine a voluminous amount
of separate and distinct records which
are demanded in a single request; or

(3) Consult with another agency hav-
ing a substantial interest in the deter-
mination of the request, or consult
with various OGE components that
have substantial subject matter inter-
est in the records requested.

[60 FR 10007, Feb. 23, 1995, as amended at 64
FR 28091, May 25, 1999]

Subpart D—Exemptions Under
FOIA

§ 2604.401 Policy.

(a) Policy on application of exemptions.
Section 552(b) of the Freedom of Infor-
mation Act contains nine exemptions
to the mandatory disclosure of records.
A requested record will not be withheld
from inspection or copying unless it
comes within one of the classes of
records exempted by 5 U.S.C. 552. In
making its determination on with-
holding, OGE will consider whether an-
other statute, Executive order or regu-
lation prohibits release or, if not,
whether there is a need in the public
interest to withhold material which is
otherwise exempt under FOIA.

(b) Pledge of confidentiality. Informa-
tion obtained from any individual or
organization, furnished in reliance on a
provision for confidentiality author-
ized by applicable statute, Executive
order or regulation, will not be dis-
closed to the extent it can be withheld
under one of the exemptions. However,
this paragraph does not itself authorize
the giving of any pledge of confiden-
tiality by any officer or employee of
the Office of Government Ethics.

(c) Exception for law enforcement infor-
mation. The Office may treat records
compiled for law enforcement purposes
as not subject to the requirements of
the Freedom of Information Act when:

(1) The investigation or proceeding
involves a possible violation of crimi-
nal law;
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(2) There is reason to believe that the
subject of the investigation or pro-
ceeding is unaware of its pendency; and

(3) The disclosure of the existence of
the records could reasonably be ex-
pected to interfere with the enforce-
ment proceedings.

(d) Partial application of exemptions.
Any reasonably segregable portion of a
record will be provided to any person
requesting the record after deletion of
the portions which are exempt under
this subpart.

§ 2604.402 Business information.
(a) In general. Business information

provided to the Office of Government
Ethics by a submitter will not be dis-
closed pursuant to a Freedom of Infor-
mation Act request except in accord-
ance with this section.

(b) Designation of business information.
Submitters of business information
should use good-faith efforts to des-
ignate, by appropriate markings, either
at the time of submission or at a rea-
sonable time thereafter, those portions
of their submissions which they deem
to be protected under Exemption 4 of
the FOIA (5 U.S.C. 552(b)(4)). Any such
designation will expire 10 years after
the records were submitted to the Gov-
ernment, unless the submitter re-
quests, and provides reasonable jus-
tification for, a designation period of
longer duration.

(c) Predisclosure notification. The Gen-
eral Counsel will provide a submitter
with prompt written notice of a FOIA
request regarding its business informa-
tion if:

(1) The information has been des-
ignated by the submitter as informa-
tion deemed protected from disclosure
under Exemption 4 of the FOIA; or

(2) The General Counsel has reason to
believe that the information may be
protected from disclosure under Ex-
emption 4 of the FOIA. Such written
notice shall either describe the exact
nature of the business information re-
quested or provide copies of the records
containing the business information.
The requester also shall be notified
that notice and an opportunity to ob-
ject are being provided to a submitter.

(d) Opportunity to object to disclosure.
A submitter has five working days
from receipt of the predisclosure notifi-

cation to provide a written statement
of any objection to disclosure. Such
statement shall specify all the grounds
for withholding any of the information
under any exemption of the FOIA and,
in the case of Exemption 4, shall dem-
onstrate why the information is
deemed to be a trade secret or commer-
cial or financial information that is
privileged or confidential. Information
provided by a submitter pursuant to
this paragraph may itself be subject to
disclosure under the FOIA.

(e) Notice of intent to disclose. The
General Counsel will consider all objec-
tions raised by a submitter and specific
grounds for nondisclosure prior to de-
termining whether to disclose business
information. Whenever the General
Counsel decides to disclose business in-
formation over the objection of a sub-
mitter, he will send the submitter a
written notice at least 10 working days
before the date of disclosure con-
taining:

(1) A statement of the reasons why
the submitter’s objections were not
sustained;

(2) A copy of the records which will
be disclosed or a written description of
the records; and

(3) A specified disclosure date. The
requester shall also be notified of the
General Counsel’s determination to
disclose records over a submitter’s ob-
jections.

(f) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of business information, the
General Counsel shall promptly notify
the submitter.

(g) Exceptions to predisclosure notifica-
tion. The notice requirements in para-
graph (c) of this section do not apply if:

(1) The General Counsel determines
that the information should not be dis-
closed;

(2) The information has been pub-
lished previously or has been officially
made available to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The designation made by the sub-
mitter in accordance with paragraph
(b) of this section appears obviously
frivolous; except that, in such a case,
the General Counsel will provide the
submitter with written notice of any
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final decision to disclose business in-
formation within a reasonable number
of days prior to a specified disclosure
date.

[60 FR 10007, Feb. 23, 1995, as amended at 64
FR 28091, May 25, 1999]

Subpart E—Schedule of Fees
§ 2604.501 Fees to be charged—gen-

eral.
(a) Policy. Fees shall be assessed ac-

cording to the schedule contained in
paragraph (b) of this section and the
category of requesters described in
§ 2604.502 for services rendered in re-
sponding to and processing requests for
records under subpart C of this part.
All fees shall be charged to the re-
quester, except where the charging of
fees is limited under § 2604.503(a) and (b)
or where a waiver or reduction of fees
is granted under § 2604.503(c). Request-
ers shall pay fees by check or money
order made payable to the Treasury of
the United States.

(b) Types of charges. The types of
charges that may be assessed in con-
nection with the production of records
in response to a FOIA request are as
follows:

(1) Searches—(i) Manual searches for
records. Whenever feasible, the Office
will charge at the salary rate (i.e.,
basic pay plus 16%) of the employee
making the search. However, where a
homogeneous class of personnel is used
exclusively in a search (e.g., all clerical
time or all professional time) the Of-
fice will charge $11.00 per hour for cler-
ical time and $22.00 per hour for profes-
sional time. Charges for search time
will be billed by fifteen minute seg-
ments.

(ii) Computer searches for records. Re-
questers will be charged the actual di-
rect cost of conducting a search using
existing programming. These direct
costs shall include the cost of oper-
ating a central processing unit for that
portion of operating time that is di-
rectly attributable to searching for
records responsive to a request, as well
as the cost of operator/programmer sal-
ary apportionable to the search. The
Office will not alter or develop pro-
gramming to conduct a search.

(iii) Unproductive searches. The Office
will charge search fees even if no

records are found which are responsive
to the request, or if the records found
are exempt from disclosure.

(2) Duplication. The standard copying
charge for documents in paper copy is
$.15 per page. When responsive informa-
tion is provided in a format other than
paper copy, such as in the form of com-
puter tapes and discs, the requester
may be charged the direct costs of the
tape, disc, or whatever medium is used
to produce the information, as well as
any related reproduction costs.

(3) Review. Costs associated with the
review of documents, as defined in
§ 2604.103, will be charged at the salary
rate (i.e., basic pay plus 16%) of the
employee conducting the review. Ex-
cept as noted below, charges may be as-
sessed only for review at the initial
level, i.e., the review undertaken the
first time the documents are analyzed
to determine the applicability of spe-
cific exemptions to a particular record
or portion of the records. A requester
will not be charged for review at the
administrative appeal level concerning
the applicability of an exemption al-
ready applied at the initial level. How-
ever, when a record has been withheld
pursuant to an exemption which is sub-
sequently determined not to apply and
the record is reviewed again at the ap-
peal level to determine the potential
applicability of other exemptions, the
costs of such additional review may be
assessed.

(4) Other services and materials. Where
the Office elects, as a matter of admin-
istrative discretion, to comply with a
request for a special service or mate-
rials, such as certifying that records
are true copies or sending records by
special methods, the actual direct costs
of providing the service or materials
will be charged.

[60 FR 10007, Feb. 23, 1995, as amended at 64
FR 28091, May 25, 1999]

§ 2604.502 Fees to be charged—cat-
egories of requesters.

(a) Fees for various requester categories.
The paragraphs below state, for each
category of requester, the type of fees
generally charged by the Office. How-
ever, for each of these categories, the
fees may be limited, waived or reduced
in accordance with the provisions set
forth in § 2604.503. In determining
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whether a requester belongs in any of
the following categories, the Office will
determine the use to which the re-
quester will put the documents re-
quested. If the Office has reasonable
cause to doubt the use to which the re-
quester will put the records sought, or
where the use is not clear from the re-
quest itself, the Office will seek clari-
fication before assigning the request to
a specific category.

(b) Commercial use requester. The Of-
fice will charge the full costs of search,
review, and duplication. Commercial
use requesters are not entitled to two
hours of free search time or 100 free
pages of reproduction as described in
§ 2604.503(a); however, the de minimis
fees provision of § 2604.503(b) does apply
to such requesters.

(c) Educational and noncommercial sci-
entific institutions and news media. If the
request is from an educational institu-
tion or a noncommercial scientific in-
stitution, operated for scholarly or sci-
entific research, or a representative of
the news media, and the request is not
for a commercial use, the Office will
charge only for duplication of docu-
ments, excluding charges for the first
100 pages.

(d) All other requesters. If the request
is not one described in paragraph (b) or
(c) of this section, the Office will
charge the full and direct costs of
searching for and reproducing records
that are responsive to the request, ex-
cluding the first 100 pages of duplica-
tion and the first two hours of search
time.

§ 2604.503 Limitations on charging
fees.

(a) In general. Except for requesters
seeking records for a commercial use
as described in § 2604.502(b), the Office
will provide, without charge, the first
100 pages of duplication and the first
two hours of search time, or their cost
equivalent.

(b) De minimis fees. The Office will not
assess fees for individual requests if the
total charge would be $10.00 or less.

(c) Waiver or reduction of fees. Records
responsive to a request under 5 U.S.C.
552 will be furnished without charge or
at a reduced charge where the Office
determines, based upon information
provided by a requester in support of a

fee waiver request, that disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government and is not pri-
marily in the commercial interest of
the requester. Requests for a waiver or
reduction of fees will be considered on
a case-by-case basis.

(1) In determining whether disclosure
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the Government, the
Office will consider the following fac-
tors:

(i) The subject of the request: Whether
the subject of the requested records con-
cerns the operations or activities of the
Government. The subject matter of the
requested records, in the context of the
request, must specifically and directly
concern identifiable operations or ac-
tivities of the Federal Government.
Furthermore, the records must be
sought for their informative value with
respect to those Government oper-
ations or activities;

(ii) The informative value of the infor-
mation to be disclosed: Whether the infor-
mation is likely to contribute to an under-
standing of Government operations or ac-
tivities. The disclosable portions of the
requested records must be meaning-
fully informative on specific Govern-
ment operations or activities in order
to hold potential for contributing to
increased public understanding of those
operations and activities. The disclo-
sure of information which is already in
the public domain, in either a duplica-
tive or substantially identical form,
would not be likely to contribute to
such understanding, as nothing new
would be added to the public record;

(iii) The contribution to an under-
standing of the subject by the public like-
ly to result from disclosure: Whether dis-
closure of the requested information will
contribute to public understanding. The
disclosure must contribute to the un-
derstanding of the public at large, as
opposed to the individual under-
standing of the requester or a narrow
segment of interested persons. A re-
quester’s identity and qualifications—
e.g., expertise in the subject area and
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ability and intention to convey infor-
mation to the general public—will be
considered; and

(iv) The significance of the contribution
to public understanding: Whether the dis-
closure is likely to contribute significantly
to public understanding of Government
operations or activities. The public’s un-
derstanding of the subject matter in
question, as compared to the level of
public understanding existing prior to
the disclosure, must be likely to be sig-
nificantly enhanced by the disclosure.

(2) In determining whether disclosure
of the requested information is not pri-
marily in the commercial interest of
the requester, the Office will consider
the following factors:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested dis-
closure. The Office will consider all
commercial interests of the requester,
or any person on whose behalf the re-
quester may be acting, which would be
furthered by the requested disclosure.
In assessing the magnitude of identi-
fied commercial interests, consider-
ation will be given to the effect that
the information disclosed would have
on those commercial interests; and

(ii) The primary interest in disclosure:
Whether the magnitude of the identified
commercial interest of the requester is suf-
ficiently large, in comparison with the
public interest in disclosure, that disclo-
sure is primarily in the commercial inter-
est of the requester. A fee waiver or re-
duction is warranted only where the
public interest can fairly be regarded
as greater in magnitude than the re-
quester’s commercial interest in dis-
closure. The Office will ordinarily pre-
sume that, where a news media re-
quester has satisfied the public interest
standard, the public interest will be
served primarily by disclosure to that
requester. Disclosure to data brokers
and others who compile and market
Government information for direct
economic return will not be presumed
to primarily serve the public interest.

(3) Where only a portion of the re-
quested record satisfies the require-
ments for a waiver or reduction of fees
under this paragraph, a waiver or re-
duction shall be granted only as to
that portion.

(4) A request for a waiver or reduc-
tion of fees must accompany the re-
quest for disclosure of records, and
should include:

(i) A clear statement of the request-
er’s interest in the documents;

(ii) The proposed use of the docu-
ments and whether the requester will
derive income or other benefit from
such use;

(iii) A statement of how the public
will benefit from release of the re-
quested documents; and

(iv) If specialized use of the docu-
ments is contemplated, a statement of
the requester’s qualifications that are
relevant to the specialized use.

(5) A requester may appeal the denial
of a request for a waiver or reduction
of fees in accordance with the provi-
sions of § 2604.304.

§ 2604.504 Miscellaneous fee provi-
sions.

(a) Notice of anticipated fees in excess
of $25.00. Where the Office determines
or estimates that the fees to be as-
sessed under this section may amount
to more than $25.00, the Office shall no-
tify the requester as soon as prac-
ticable of the actual or estimated
amount of fees, unless the requester
has indicated in advance his willing-
ness to pay fees as high as those antici-
pated. Where a requester has been noti-
fied that the actual or estimated fees
may exceed $25.00, the request will be
deemed not to have been received until
the requester has agreed to pay the an-
ticipated total fee. A notice to the re-
quester pursuant to this paragraph will
include the opportunity to confer with
Office personnel in order to reformu-
late the request to meet the requester’s
needs at a lower cost.

(b) Aggregating requests. A requester
may not file multiple requests, each
seeking portions of a document or doc-
uments in order to avoid the payment
of fees. Where there is reason to believe
that a requester or group of requesters
acting in concert, is attempting to di-
vide a request into a series of requests
for the purpose of evading the assess-
ment of fees, the Office may aggregate
the requests and charge accordingly.
The Office will presume that multiple
requests of this type made within a 30-
day period have been made in order to
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evade fees. Multiple requests regarding
unrelated matters will not be aggre-
gated.

(c) Advance payments. An advance
payment before work is commenced or
continued will not be required unless:

(1) The Office estimates or deter-
mines that the total fee to be assessed
under this section is likely to exceed
$250.00. When a determination is made
that the allowable charges are likely to
exceed $250.00, the requester will be no-
tified of the likely cost and will be re-
quired to provide satisfactory assur-
ance of full payment where the re-
quester has a history of prompt pay-
ment of FOIA fees, or will be required
to submit an advance payment of an
amount up to the full estimated
charges in the case of requesters with
no history of payment; or

(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). In such cases the requester
may be required to pay the full amount
owed plus any applicable interest as
provided by paragraph (e) of this sec-
tion, and to make an advance payment
of the full amount of the estimated fee
before the Office begins to process a
new request.

(3) When the Office requests an ad-
vance payment of fees, the administra-
tive time limits described in subsection
(a)(6) of the FOIA will begin to run
only after the Office has received the
advance payment.

(d) Billing and payment. Normally the
Office will require a requester to pay
all fees before furnishing the requested
records. However, the Office may send
a bill along with, or following the fur-
nishing of records, in cases where the
requester has a history of prompt pay-
ment.

(e) Interest charges. Interest charges
on an unpaid bill may be assessed
starting on the 31st day following the
day on which the billing was sent. In-
terest shall be at the rate prescribed in
31 U.S.C. 3717 and shall accrue from the
date of billing. To collect unpaid bills,
the Office will follow the provisions of
the Debt Collection Act of 1982, as
amended (96 Stat. 1749 et seq.) including
the use of consumer reporting agencies,
collection agencies, and offset.

Subpart F—Annual OGE FOIA
Report

SOURCE: 64 FR 28091, May 25, 1999, unless
otherwise noted.

§ 2604.601 Electronic posting and sub-
mission of annual OGE FOIA re-
port.

On or before February 1 of each year,
OGE shall electronically post on its
Web site and submit to the Office of In-
formation and Privacy at the United
States Department of Justice a report
of its activities relating to the Free-
dom of Information Act (FOIA) during
the preceding fiscal year.

§ 2604.602 Contents of annual OGE
FOIA report.

(a) The Office of Government Ethics
will include in its annual FOIA report
the following information for the pre-
ceding fiscal year:

(1) The number of FOIA requests for
records pending before OGE as of the
end of the fiscal year;

(2) The median number of calendar
days that such requests had been pend-
ing before OGE as of that date;

(3) The number of FOIA requests for
records received by OGE;

(4) The number of FOIA requests that
OGE processed;

(5) The median number of calendar
days taken by OGE to process different
types of requests;

(6) The number of determinations
made by OGE not to comply with FOIA
requests in full or in part;

(7) The reasons for each such deter-
mination;

(8) A complete list of all statutes
upon which OGE relies to authorize
withholding of information under FOIA
Exemption 3, 5 U.S.C. 552(b)(3);

(9) A description of whether a court
has upheld the decision of the agency
to withhold information under each
such statute;

(10) A concise description of the scope
of any information withheld under
each such statute;

(11) The number of administrative ap-
peals made by persons under 5 U.S.C.
552(a)(6);

(12) The result of such appeals;
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(13) The reason for the action upon
each appeal that results in a denial of
information;

(14) The total amount of fees col-
lected by OGE for processing requests;

(15) The number of full-time staff and
part-time/occasional staff (in esti-
mated work years) of OGE devoted to
processing requests for records under
the FOIA; and

(16) The estimated total amount ex-
pended by OGE for processing such re-
quests.

(b) In addition, OGE will include in
the report such additional information
about its FOIA activities as is appro-
priate and useful in accordance with
Justice Department guidance and as
otherwise determined by OGE.

Subpart G—Fees for the Repro-
duction and Mailing of Public
Financial Disclosure Reports

§ 2604.701 Policy.
Fees for the reproduction and mail-

ing of public financial disclosure re-
ports (SF 278s) requested pursuant to
section 105 of the Ethics in Govern-
ment Act of 1978, as amended, and
§ 2634.603 of this chapter shall be as-
sessed according to the schedule con-
tained in § 2604.702. Requesters shall
pay fees by check or money order made
payable to the Treasury of the United
States. Except as provided in
§ 2604.702(d), nothing concerning fees in
subpart E of this part supersedes the
charges set forth in this subpart for
records covered in this subpart.

§ 2604.702 Charges.
(a) Duplication. Except as provided in

paragraph (c) of this section, copies of
public financial disclosure reports (SF
278s) requested pursuant to section 105
of the Ethics in Government Act of
1978, as amended, and § 2634.603 of this
chapter will be provided upon payment
of $.03 per page furnished.

(b) Mailing. Except as provided in
paragraph (c) of this section, the actual
direct cost of mailing public financial
disclosure reports will be charged for
all forms requested. Where the Office
elects to comply, as a matter of admin-
istrative discretion, with a request for
special mailing services, the actual di-

rect cost of such service will be
charged.

(c) De minimis fees. The Office will not
assess fees for individual requests if the
total charge would be $10.00 or less.

(d) Miscellaneous fee provisions. The
miscellaneous fee provisions set forth
in § 2604.504 apply to requests for public
financial disclosure reports pursuant to
§ 2634.603 of this chapter.

PART 2606—PRIVACY ACT RULES
[RESERVED]

PART 2610—IMPLEMENTATION OF
THE EQUAL ACCESS TO JUSTICE
ACT

Subpart A—General Provisions

Sec.
2610.101 Definitions.
2610.102 Purpose.
2610.103 When the Act applies.
2610.104 Proceedings covered.
2610.105 Eligibility of applicants.
2610.106 Standards for awards.
2610.107 Allowable fees and expenses.
2610.108 Rulemaking on maximum rate for

attorney and agent fees.
2610.109 Awards against other agencies.

Subpart B—Information Required From
Applicants

2610.201 Contents of application.
2610.202 Net worth exhibit.
2610.203 Documentation of fees and ex-

penses.
2610.204 When an application may be filed.

Subpart C—Procedures for Considering
Applications

2610.301 Jurisdiction of adjudicative officer.
2610.302 Filing and service of documents.
2610.303 Answer to application.
2610.304 Reply.
2610.305 Comments by other parties.
2610.306 Settlement.
2610.307 Further proceedings.
2610.308 Decision.
2610.309 Agency review.
2610.310 Judicial review.
2610.311 Payment of award.

AUTHORITY: 5 U.S.C. 504(c)(1); 5 U.S.C. App.
(Ethics in Government Act of 1978).

SOURCE: 57 FR 33268, July 28, 1992, unless
otherwise noted.
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Subpart A—General Provisions
§ 2610.101 Definitions.

(a) Act means the Equal Access to
Justice Act, 5 U.S.C. 504, as amended.

(b) Adjudicative officer means the offi-
cial, without regard to whether the of-
ficial is designated as a hearing exam-
iner, administrative law judge, admin-
istrative judge, or otherwise, who pre-
sided at the adversary adjudication.

(c) Adversary adjudication means:
(1) An adjudication under 5 U.S.C. 554

in which the position of the United
States is represented by counsel or oth-
erwise, but not including an adjudica-
tion for the purpose of establishing or
fixing a rate or for the purpose of
granting or renewing a license; and

(2) An appeal of a decision of a con-
tracting officer made pursuant to sec-
tion 6 of the Contracts Disputes Act of
1978 (41 U.S.C. 605) as provided in sec-
tion 8 of that statute (41 U.S.C. 607).

(d) Agency counsel means:
(1) When the position of the Office is

being represented, the attorney or at-
torneys designated by the Office’s Gen-
eral Counsel to represent the Office in
a proceeding covered by this part; and

(2) When the position of another
agency of the United States is being
represented, the representative or rep-
resentatives as designated by that
agency.

(e) Office means the United States Of-
fice of Government Ethics, or the orga-
nizational unit within the Office re-
sponsible for conducting an adversary
adjudication subject to this part.

(f) Proceeding means an adversary ad-
judication as defined above.

(g) Director means the Director of the
United States Office of Government
Ethics.

§ 2610.102 Purpose.
The Act provides for the award of at-

torney fees and other expenses to eligi-
ble individuals and entities who are
parties to certain administrative pro-
ceedings (‘‘adversary adjudications’’)
before the Office of Government Eth-
ics. An eligible party may receive an
award when it prevails over the Office,
unless the Office’s position in the pro-
ceeding was substantially justified or
special circumstances make an award
unjust. An eligible party may also re-

ceive an award when the demand of the
Office is substantially in excess of the
decision in the adversary adjudication
and is unreasonable when compared
with such decision, under the facts and
circumstances of the case, unless the
party has committed a willful viola-
tion of law or otherwise acted in bad
faith or special circumstances make an
award unjust. The rules in this part de-
scribe the parties eligible for awards
and the proceedings that are covered.
They also explain how to apply for
awards, and the procedures and stand-
ards that the Office will use to make
them.

[57 FR 33268, July 28, 1992, as amended at 63
FR 13116, Mar. 18, 1998]

§ 2610.103 When the Act applies.

The Act applies to any adversary ad-
judication pending or commenced be-
fore the Office of Government Ethics
on or after October 1, 1989, which is the
date the Office became a separate exec-
utive agency. Prior to October 1, 1989,
the Office was part of the Office of Per-
sonnel Management. Any adversary ad-
judication pending or commenced be-
fore October 1, 1989, and not finally dis-
posed of by that date, is governed by
the rules and policies implementing
the Equal Access to Justice Act as
adopted by the Office of Personnel
Management.

§ 2610.104 Proceedings covered.

(a) This part applies to adversary ad-
ministrative adjudications conducted
by the Office of Government Ethics.
When all other conditions in the Act
and in these rules are met, the types of
proceedings to which this part applies
are adversary administrative adjudica-
tions conducted by the Office under:

(1) The Debt Collection Act of 1982, 5
U.S.C. 5514;

(2) The Contract Disputes Act of 1978,
41 U.S.C. 605, 607;

(3) The Ethics in Government Act of
1978, section 402(f)(2), 5 U.S.C. app., and
subpart E of part 2638 of this chapter.

(b) The Office’s failure to identify a
type of proceeding as an adversary ad-
judication shall not preclude the filing
of an application by a party who be-
lieves the proceeding is covered by the
Act; whether the proceeding is covered
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will then be an issue for resolution in
the proceedings on the application.

(c) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered mat-
ters.

§ 2610.105 Eligibility of applicants.
(a) To be eligible for an award of at-

torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show that it meets all conditions
of eligibility set out in this subpart
and in subpart B of this part.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $2,000,000;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7,000,000, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code,
26 U.S.C. 501(c)(3), with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j(a),
with not more than 500 employees;

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of not more than $7,000,000 and not
more than 500 employees; and

(6) For purposes of § 2610.106(b), a
small entity as defined in 5 U.S.C. 601.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the underlying proceeding was
initiated. For appeals of decisions of
contracting officers made pursuant to
section 6 of the Contracts Disputes Act
of 1978, the net worth and number of
employees of an applicant shall be de-
termined as of the date the applicant
filed its appeal under 41 U.S.C. 606.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’

if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. An individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the applicant, or any corpora-
tion or other entity of which the appli-
cant directly or indirectly owns or con-
trols a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the adjudicative officer determines
that such treatment would be unjust
and contrary to the purposes of the Act
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of
the applicant other than those de-
scribed in this paragraph constitute
special circumstances that would make
an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

[57 FR 33268, July 28, 1992, as amended at 63
FR 13116, Mar. 18, 1998]

§ 2610.106 Standards for awards.
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the Office was sub-
stantially justified. The position of the
Office includes, in addition to the posi-
tion taken by the Office in the adver-
sary adjudication, the action or failure
to act by the Office upon which the ad-
versary adjudication is based. The bur-
den of proof that an award should not
be made to an eligible prevailing appli-
cant because the Office’s position was
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substantially justified is on the Office.
No presumption arises that the Office’s
position was not substantially justified
simply because the Office did not pre-
vail.

(b) If, in a proceeding arising from an
Office action to enforce an applicant’s
compliance with a statutory or regu-
latory requirement, the demand of the
Office is substantially in excess of the
decision in the proceeding and is unrea-
sonable when compared with that deci-
sion under the facts and circumstances
of the case, the applicant shall be
awarded the fees and other expenses re-
lated to defending against the exces-
sive demand, unless the applicant has
committed a willful violation of law or
otherwise acted in bad faith or special
circumstances make an award unjust.
The burden of proof that the demand of
the Office is substantially in excess of
the decision and is unreasonable when
compared with such decision is on the
applicant. As used in this paragraph,
‘‘demand’’ means the express demand
of the Office which led to the adversary
adjudication, but it does not include a
recitation by the Office of the max-
imum statutory penalty in the admin-
istrative complaint, or elsewhere when
accompanied by an express demand for
a lesser amount. Fees and expenses
awarded under this paragraph shall be
paid only as a consequence of appro-
priations provided in advance.

(c) Awards for fees and expenses in-
curred before the date on which a pro-
ceeding was initiated will be made only
if the applicant can demonstrate that
they were reasonably incurred in prep-
aration for the proceeding.

(d) An award under this part will be
reduced or denied if the Office’s posi-
tion was substantially justified in law
and fact, if the applicant has unduly or
unreasonably protracted the pro-
ceeding, if the applicant has falsified
the application (including documenta-
tion) or net worth exhibit, or if special
circumstances make the award unjust.

[57 FR 33268, July 28, 1992, as amended at 60
FR 38666, July 28, 1995; 63 FR 13116, Mar. 18,
1998]

§ 2610.107 Allowable fees and ex-
penses.

(a) Awards will be based on rates cus-
tomarily charged by persons engaged

in the business of acting as attorneys,
agents and expert witnesses, even if the
services were made available without
charge or at reduced rate to the appli-
cant.

(b) Except as provided in § 2610.108, no
award for the fee of an attorney or
agent under these rules may exceed
$125.00 per hour. No award to com-
pensate an expert witness may exceed
the highest rate at which the Office
pays expert witnesses. However, an
award may also include the reasonable
expenses of the attorney, agency, or
witness as a separate item, if the attor-
ney, agent or witness ordinarily
charges clients separately for such ex-
penses.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the adjudicative offi-
cer shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fees for similar services, or, if
an employee of the applicant, the fully
allocated costs of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ices does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of applicant’s case.

[57 FR 33268, July 28, 1992, as amended at 63
FR 13116, Mar. 18, 1998]

§ 2610.108 Rulemaking on maximum
rate for attorney and agent fees.

(a) If warranted by an increase in the
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys or agents qualified
to handle certain types of proceedings),
the Office may adopt regulations pro-
viding that attorney or agent fees may
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be awarded at a rate higher than $125.00
per hour in some or all of the types of
proceedings covered by this part. The
Office will conduct any rulemaking
proceedings for this purpose under the
informal rulemaking procedures of the
Administrative Procedure Act, 5 U.S.C.
553.

(b) Any person may file with the Of-
fice a petition for rulemaking to in-
crease the maximum rate for attorney
or agent fees as provided in 5 U.S.C.
504(b)(1)(A)(ii). The petition should
identify the rate the petitioner be-
lieves the Office should establish and
the types of proceedings in which the
rate should be used. It should also ex-
plain fully the reasons why the higher
rate is warranted. The Office will re-
spond to the petition within 60 days
after it is filed, by initiating a rule-
making proceeding, denying the peti-
tion, or taking other appropriate ac-
tion.

[57 FR 33268, July 28, 1992, as amended at 63
FR 13116, Mar. 18, 1998]

§ 2610.109 Awards against other agen-
cies.

If an applicant is entitled to an
award because it prevails over another
agency of the United States that par-
ticipates in a proceeding before the Of-
fice of Government Ethics and takes a
position that is not substantially justi-
fied, the award or an appropriate por-
tion of the award shall be made against
that agency.

Subpart B—Information Required
From Applicants

§ 2610.201 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
Unless the applicant is an individual,
the application shall further state the
number of employees of the applicant
and describe briefly the type and pur-
pose of its organization or business.
The application shall also:

(1) Show that the applicant has pre-
vailed and identify the position of the
Office in the proceeding that the appli-
cant alleges was not substantially jus-
tified; or

(2) Show that the demand by the Of-
fice in the proceeding was substan-
tially in excess of, and was unreason-
able when compared with, the decision
in the proceeding.

(b) The application shall also include,
for purposes of § 2610.106 (a) or (b), a
statement that the applicant’s net
worth does not exceed $2,000,000 (for in-
dividuals) or $7,000,000 (for all other ap-
plicants, including their affiliates) or
alternatively, for purposes of
§ 2610.106(b) only, a declaration that the
applicant is a small entity as defined in
5 U.S.C. 601. However, an applicant
may omit the statement concerning its
net worth if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes the Office to consider in deter-
mining whether and in what amount an
award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification made by the appli-
cant or authorized officer or attorney
of the applicant under oath or under
penalty of perjury that the information
provided in the application is true and
correct.

(f) These collections of information
are not subject to Office of Manage-
ment and Budget review under the Pa-
perwork Reduction Act (44 U.S.C. chap-
ter 35) because they are expected to in-
volve nine or fewer persons each year.

[57 FR 33268, July 28, 1992, as amended at 59
FR 34755, July 7, 1994; 63 FR 13116, Mar. 18,
1998]
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§ 2610.202 Net worth exhibit.

(a) Each applicant, except a qualified
tax-exempt organization or cooperative
association, must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 2610.105(f))
when the underlying adversary adju-
dication was initiated. The exhibit may
be in any form convenient to the appli-
cant that provides full disclosure of the
applicant’s and its affiliates’ assets and
liabilities and is sufficient to deter-
mine whether the applicant qualifies
under the standards in this part. The
adjudicative officer may require an ap-
plicant to file additional information
to determine its eligibility for an
award.

(b) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the adjudicative officer in a
sealed envelope labeled ‘‘Confidential
Financial Information,’’ accompanied
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information
sought to be withheld and explain, in
detail, why it falls within one or more
of the specific exemptions from manda-
tory disclosure under the Freedom of
Information Act, 5 U.S.C. 552(b)(1)–(9),
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on
counsel representing the Office, but
need not be served on any other party
to the proceeding, if any. If the adju-
dicative officer finds that the informa-
tion should not be withheld from dis-
closure, it shall be placed in the public
record of the proceeding. Otherwise,
any request by another party or the
public to inspect or copy the exhibit
shall be resolved in accordance with
the Office of Government Ethics’ estab-
lished procedures under the Freedom of
Information Act.

§ 2610.203 Documentation of fees and
expenses.

The application shall be accompanied
by full and itemized documentation of
the fees and expenses, including the
cost of any study, analysis, engineering
report, test, project or similar matter,
for which an award is sought. A sepa-
rate itemized statement shall be sub-
mitted for each professional firm or in-
dividual whose services are covered by
the application, showing the hours
spent in connection with the pro-
ceeding by each individual, a descrip-
tion of the specific services performed,
the rates at which each fee has been
computed, any expenses for which re-
imbursement is sought, the total
amount claimed, and the total amount
paid or payable by the applicant or by
any other person or entity for the serv-
ices provided. The adjudicative officer
may require the applicant to provide
vouchers, receipts, logs, or other docu-
mentation for any fees or expenses
claimed, pursuant to § 2610.306.

§ 2610.204 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding. An application may also be
filed when the demand of the Office is
substantially in excess of the decision
in the proceeding and is unreasonable
when compared with such decision. In
no case may an application be filed
later than 30 days after the Office of
Government Ethics’ final disposition of
the proceeding.

(b) For purposes of this rule, final
disposition means the date on which a
decision or order disposing of the mer-
its of the proceeding or any other com-
plete resolution of the proceeding, such
as a settlement or voluntary dismissal,
becomes final and unappealable, both
within the Office and to the courts.

(c) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed or has been subjected to a de-
mand from the Office substantially in
excess of the decision in the adversary
adjudication and unreasonable when
compared to that decision, proceedings
for the award of fees shall be stayed
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pending final disposition of the under-
lying controversy. When the United
States appeals the underlying merits of
an adversary adjudication to a court,
no decision on an application for fees
and other expenses in connection with
that adversary adjudication shall be
made until a final and unreviewable de-
cision is rendered by the court on the
appeal or until the underlying merits
of the case have been finally deter-
mined pursuant to the appeal.

[57 FR 33268, July 28, 1992, as amended at 63
FR 13116, Mar. 18, 1998]

Subpart C—Procedures for
Considering Applications

§ 2610.301 Jurisdiction of adjudicative
officer.

Any provision in the Office’s rules
and regulations other than this part
which limits or terminates the juris-
diction of an adjudicative officer upon
the effective date of his or her decision
in the underlying proceeding shall not
in any way affect his or her jurisdic-
tion to render a decision under this
part.

§ 2610.302 Filing and service of docu-
ments.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§ 2610.202(b) for confidential financial
information.

§ 2610.303 Answer to application.
(a) Within 30 days after service of an

application, counsel representing the
Office may file an answer to the appli-
cation. Agency counsel may request an
extension of time for filing. If agency
counsel fails to answer or otherwise
fails to contest or settle the applica-
tion within the 30-day period, the adju-
dicative officer, upon a satisfactory
showing of entitlement by the appli-
cant, may make an award for the appli-
cant’s fees and other expenses under
the Act.

(b) If agency counsel and the appli-
cant believe that the issues in the fee
application can be settled, they may

jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted for good cause by the adjudica-
tive officer upon request by agency
counsel and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of agency counsel’s position. If the
answer is based on any alleged facts
not already in the record of the pro-
ceeding, agency counsel shall include
with the answer either supporting affi-
davits or a request for further pro-
ceedings under § 2610.307.

§ 2610.304 Reply.

Within 15 days after service of an an-
swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 2610.307.

§ 2610.305 Comments by other parties.

Any party to a proceeding other than
the applicant and agency counsel may
file comments on an application within
30 days after it is served, or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the adjudicative officer de-
termines that the public interest re-
quires such participation in order to
permit full exploration of matters
raised in the comments.

§ 2610.306 Settlement.

The applicant and agency counsel
may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded, in accord-
ance with the settlement procedure ap-
plicable to the underlying procedure. If
an eligible prevailing party and agency
counsel agree on a proposed settlement
of an award before an application has
been filed, the application shall be filed
with the proposed settlement.
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§ 2610.307 Further proceedings.
(a) Ordinarily, the determination of

an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or agency
counsel, or on his or her own initiative,
the adjudicative officer may order fur-
ther proceedings, such as an informal
conference, oral argument, additional
written submissions or, as to issues
other than substantial justification
(such as the applicant’s eligibility or
substantiation of fees and expenses),
pertinent discovery or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full
and fair resolution of the issues arising
from the application, and shall be con-
ducted as promptly as possible. Wheth-
er or not the position of the Office was
substantially justified shall be deter-
mined on the basis of the administra-
tive record, as a whole, which is made
in the adversary adjudication for which
fees and other expenses are sought.

(b) A request that the adjudicative
officer order further proceedings under
this section shall specifically identify
the information sought or the disputed
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues.

§ 2610.308 Decision.
The adjudicative officer shall issue

an initial decision on the application
within 30 days after completion of pro-
ceedings on the application. The deci-
sion shall include written findings and
conclusions on the applicant’s eligi-
bility and status as a prevailing party,
and an explanation of the reasons for
any difference between the amount re-
quested and the amount awarded. The
decision shall also include, if at issue,
findings on whether the Office’s posi-
tion was substantially justified, wheth-
er the applicant unduly protracted the
proceedings, or whether special cir-
cumstances make an award unjust. If
the applicant has sought an award
against more than one agency, the de-
cision shall allocate responsibility for

payment of any award made among the
agencies, and shall explain the reasons
for the allocation made.

§ 2610.309 Agency review.
Within 30 days after issuance of an

initial decision under this part, either
the applicant or agency counsel may
seek review of the initial decision on
the fee application, or the Director (or
his or her designee) may decide to re-
view the initial decision on his or her
own initiative, in accordance with the
Office’s review or appeal procedures ap-
plicable to the underlying proceeding.
If neither the applicant nor agency
counsel seeks review and the Director
(or designee) does not take review on
his or her own initiative, the initial de-
cision on the application shall become
a final decision of the Office of Govern-
ment Ethics 30 days after it is issued.
Whether to review a decision is a mat-
ter within the discretion of the Direc-
tor (or his or her designee, if any). If
review is taken, the Office will issue a
final decision on the application or re-
mand the application to the adjudica-
tive officer for further proceedings.

§ 2610.310 Judicial review.
Judicial review of final agency deci-

sions on awards may be sought as pro-
vided in 5 U.S.C. 504(c)(2).

§ 2610.311 Payment of award.
An applicant seeking payment of an

award shall submit a copy of the Of-
fice’s final decision granting the award,
accompanied by a certification that
the applicant will not seek review of
the decision in the United States
courts, to the Associate Director for
Administration, Office of Government
Ethics, Suite 500, 1201 New York Ave-
nue NW., Washington, DC 20005–3917.
The Office will pay the amount award-
ed to the applicant within 60 days, un-
less judicial review of the award or of
the underlying decision of the adver-
sary adjudication has been sought by
the applicant, the Office, or any other
party to the proceedings.
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